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The  Inttitut*  hM  attampt^  to  olitain  tha  bait  original 
oop^y  availabia  for  filming.  Faatura*  &I  this  cofiy  which 
may  ba  bibliographicallv  uni^ua,  which  may  altar  an^ 
of  tha  imagisi  in  tha  raproduction,  or  which  may 
lignlf  icintly  ehangt  tht  ummI  mathod  of  f  ibning,  ara 
chackad  balow. 
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□  <^vars  dMnagMl/ 
Couvanura  ahdommagia 

□  Ctfvara  rastorad  and/or  lamiiMtad/ 
Cbuvarjlura  raitauria  at/ou  pallicuMa 

□  Covar  tMa  mbsing/ 
La  titra  da  oouvartura  manqua 

□  Colouradmapi/*"'      - 
CarfM  giographiquas  an  cduiaur 
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CohNirad  ink  (i.a.  othir  than  idua  or  Mack)/    . 
Encra  da  coulaur  (i.a.#utra  qua  blaua  ou  noira) 

CokMirad  platai  and/or  illustratiom/ 
Planchat  at/ou  i^Uftrationt  an  coulaur 

Bound  with  othar  matarial/ 
RalM  avic  d'autras  documanti ' 


L'Inititut  a  nrrierof  ilm*  la  maillaur  aNamplaira  qu'il 
lui  a  M  postibia  da  ta  preeurar..  Las  diuils  da  cat 
axamplaira  qiii  tont  paiit^tra  uniquat  du  point  da  vua 
bibiiographkiua,  qui  pauvant  nMdif  iar  una  imaga 
raproduita.  ou  qui  pauvant  axigar  una  modif ieatioo 
dam  la  mithoda  normala  da  f  ibnaga  lont  indiqufc 
ei-datfout. 

*  .   .         *  '  ,  ' 

□  Colourad  pagat/ 
Pkgat  da  coulaur 
'  •      ■    ,    ■■         \         I 

□  PagM  dAnagad/ 
Pagn  andommagici        .   ' 

□  P^gat  rastorad  and/or  laminatad/ 
P«gM  rattauriat  at/ou  pallicuites   - 

m  Pagat  discokHirad.  ttainad  or  toMai||yfX 
P*gat  dteoloriat,  taehatias  ditpkiutas 


□  P*gatdiMachad/  •:       '  I'V 
Pagarditaehfas 

r~Tl  Showthrough/ 
ly  I  Transparanoa 

□  Quality  of  print  variiM/ 
Qualitt  in«gala  da  llmpiasslon 

□/Continuous  pagination/ 
P^iination  continue 


I     71  Tight  bindhig  may  cauia  sha4ows 
I    '/  I  ■inna  intarior  manfai/ 


I  or  distortion 


LjLI  along  intartor  margin/ 
La  raliura  sarria  paut 
distorslon  la  long  da  la 


da  l?bmbra  ou  da  la 
idtkiaura 
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Blank  laavas  addid  diiring  raiioration  may  appaar 
withiqthataxt  Whanavarposslbla.thasahava 
baan  omitttd  from  filming/ 
II  sa  paut  qua  cartainas  pagis  lilanchas  ajoutias  * 
tors  d'una  rastauration  apparalssant  tians  la  taxta, 
mais,  lorsqua  oala  Mait  possibla.  on  pagas  n'ont 
pas  M  filnKias. 
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□  Indudas  indaxtes)/ 
Comprand  un  (das)  indax 

Titia  on  haadar  takan  from:/ 
La  titra  da  I'an-tlta  proviant: 

□  TitIa  page  of  issua/ 
Piga  da  titra  da  la  livraison 

□  Caption  of  issua/ 
Titra  da  depart  da  la  livraison 
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6«n«rk|ua  (p«riodk|uas)  da  la  livraison 
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Various  pagYngs.  There  are  some  creases  In  the  middle  of  pages. 
Pagination  multiple.   11  y  a  des  plis  dans  1e  milieu  des  pages. 


This  itam  is  filmad  at  tha  raduetion  ratio  chackad  bakiw/ 

Ca  document  ast  f  ilmi  ay  taux  da  reduction  indiqui  ci-dainous. 
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Th«  copy  filmtil  h«r«  hu  b««n  rafiroduead  thanks 
to  th«  o«n«rMity  of: 


L'«ii«mplairo  f ilm4  fut  r•p^duit  flrici  k  Im 
04n4roait4  do:  * 
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Law  Lfbrary 

University  of  Hestern  Ontario 

Tho  imotfos  appoarJng  horofro  tho  boat  quality 
poaf  Iblo  eonaidaring  tho  cpndltion  and  laflibility 
of  tha  original  copy  and  In  kaaplng  with  tha 
filming  eontraot  spocllicationa. 


Original  copioa  in  printad'papor  oovdr*  ara  fllmad^ 
baginnlng*wlth  tha  front  eovor  and  and^g  on 
tha  laat  pago  with  a  printad  or  illu8|patad  Impraa- 
slon,  or  tho  back  eovor  whon  approprlata.  All     a 
othor  original  copioa  aro  filmod  boglnning  dn  tho. 
firat  paga  with  a  printad  or  llluatratod  Improa- 
alon,  and  anding  on  tho  laat  paga  with  a  printad 
o^  llluatratad  Impraaalon. 


Tho  laat  racordad  frama  on  oach  microfdho     _ 
shall  contain  tha  symbol  --^  (moaning  "CON- 
TINIliD").  or  tha  Symbol  ▼  (moaning  "END"), 
whichavar  appiiaa^  , 

Mapa.  plataa,  eha#ta.  ate.,  may  ba  fllmad  at    - 
diffarant  raduction  ritloa.  Thoaa  too  larga  to  bo 
ontiroly  Includod  in  ono  axpoaura  aro  filmad 
baginning  In  tha  uppar  laft  hand  comor.  laift  to. 
right  and  top  to  bottom,  aa  many  framas  aa 
raquirad.  Tha  following  diagrama  illuatrata  tha 
mathod:  - 
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•  \ 


Library 
V  Un1v«.r*1ty  of  HesCorn  Ontario 

Las  imagas  suivantas  ont  *t4  raproduitas  avae  la. 
plus  grand  soin.  oompta  tanu  da  la  condition  at 
da  la  nattat*  da' I'axamplaira  film*,  at  w 
conformM  avac  las  conditions  du  contrat  da 
filmago. 

■  'X  .'  . '         -■  '■    ■      ■■  •  ■  .'"/ 

Loa  axomplairos  originaux  ddnt  la  couvartura  an 
papiar.aat  ImprimAasont  filmlto  an  commandant 
par  la  prMiiar  plat  at  an  tarminant  soit  par  la 
darnlAra  paga  qiii  comporta  una  amprainta 
d'impraaaion  ou  d'illuatration.  soit  par  la  sacond 
plat,  aal^n  la  caa.  Toua  laa  autraa  axitmplalras 
orlginauk  sont  fllmis  mi  common^ant  par  la 
pramiArd  paga  qui  comporta  ario  omprainta 
d'Impradaion  ou  d'illuatration  ot  an  tarminant  par 
la  darniira  paga  qui  comporto  uno<taila 
amprainta.  «  >x? 

Un  doa  aymboloa  sulvants  apparattra  sur  la 
darnlAra  imaga  da  chaqua  mierqficba.  salon  la 
cas:  la  aymbola  -^  signifia  "A  SUjVRE".  la 
symbola  ▼  signifia  "FIN".  ^ 


v. 


Laa  eartaa.  planchas.  tablaaux.  ate.  pauv#nt  Atra 
flimte  A  das  taux  da  reduction  diff Grants. 
Lorsquo  lo  document  ast  trap  grand  pour  Atra 
raproduit  an  un  saiji  clichi.  il  aat  film*  A  partir 
da  i'angia  supAriaur  gaucha,  da  gaucha  A  droita. 
at  da  haut  an  baa.  an  pranant  la  nombro 
d'imagaa  nAcaaaaira.  Las  diagrammas  sulvants 
iliustrant  la  mAthodo. 
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MONTREAL. 


>  MONTREAL,  ISth  *(OVKJfBER,  1800. 

t  ■  Comm  lUoaLKr,'j. ,   -   '   "         ' 

J       I-     » 

■  ■'■.■«' ■■• •  • 

•         *\         '  •  * 

*      ^    .  '  ITftrkood  vs.  Shaw.    \ 

•  '  ■    '  ^ 

Tlio  riaintiff  by  hii  action  clftimed  from  Jlie.  Defondant  the  Rum  of  £46 

for  »cnt  duo  «p  to  l.t  April,  1850,  oPa  prop«»ly  «,ld    tlio  DefendHnl,  and 

•cquirod  by  hheidante,  Damo  8.  C.  Shaw,  at  .heritrs  «al6  on  the  filli  April, 

1M8;     hi  hi»  declaration  tjio  Plaintiff  Blli.R«Jdriho  puriha«o  of  tho  property 

from  the  Sheriff  by  Daint^,  G.SJiaw  ;  that  the  winual  value  of  tlm  propi-rty 

1»  £i& ;  that  the  Def«ndai|tJ.y  andwitli  tho  <;on«ont  of  Dame  8.  C.  Shaw,  had 

•mco  the  (lute  of  her  purdwo  occupied  the  laid  pro'pofty ;  that'a  tranifer  duly 

•ervcd  upon  tho  Defendant  had  been  nwde  to  hiiii  by  Dame  S.  C.  Shaw  of  tk« 

rent  duo,  and  he  therefore  claimed  the  said  sum*  of  £45,  and  iuued  a  V»^rlt  of 

„  •auiewj'rtWri'a.  "       ,  .  ™ 

/     Tho  rU  put  In  to  this  actfon  on  tho  6tU  »fay,  18fi0,  by  Uio  Defeni»nt 
is  as  follows :—  -^  ^  ,      < 

;  ">"/'  "\°  "'"'^  Dcfendijnt  for  Plea  to  the  action  mi  demande  of  the  PlaiL 
tiff,  saith;  ihat  ho  doth  horeBy  expreasly  denjr  <ill  and  erery  the  allegations, 
•raattors,  a^d  things  sflTl^  inUlira'cclaration  of  the  Pontiff  in  this  cause 
^fylod;  and  .doth    especially  deny  that,  the  /said    Sarah  Wifne    Sl^aw 
in  tho  siid  Walntirs  dcclarsTtion  mentioned,  icqnired  at  aiieriff*8^  s'ale  and 
"  hath  ever  siWe  been  proprietor  an^wnor  in  possession  since  tho  flfth'day  of 
'  Apnl  18«8,\under  title^oed  given  to  her  by  the  said  Sheriff  of  the  lot  dt 
ground  and  tWo  story  brick  houses  And  other  buildings  thereon  erected,  in  the 
sa,dPla,ni.flrri,decl.|rafIon  mentioned;  and  the  said  defendant  also  especially 
deniesihat  th^  sa.d  Dhme  Sara^Carolino  Shaw  did  lease  the  «.id  precise, to 
the  defendant  commencing  tho. seventh  day  of  April,  1858  ;  the  said  Defen- 
dant  doth  further  especially  deny  that  for  his  benefit  and  ad^ihtago,  and  by 
and  with  the  co^,ent  of  the  said  Sarah  Caroline  Shaw  as  proprietor,  hd  the 
8a.d  Defendant  ^aa  sinc^the^dato  of  the  said  alJ^ged  purchase  occupied  for 
his  use  and  purpdpes  thojaid  property  as  the  tenant  of  tho  sai«rS°arah  Caro- 
ineShaw  ortha^^the  sum-of  £46  or  any  other  sum  of  money  is  due  to- 
s   her  or  to  th«  said  plaintiff  for  any.  of  the  causes,  matters,  and  things  sot  forth 
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h  tiio  said  riiintiflT.  declaration  ;  but  on  tho.  contrary,  the  »nid  Defondant 

'•  doth  allego  nnd  dcciaro  tliat  on 'the  laid  fith  day  of  April  1858,  and  for  many 

"year,  proviou.ly  thereto,  he  tho  said  Defendant  wa«  and  had  been  in  poMcJ- 

"sionof  iho  «nid  housea  and  premisea  as  proprietor,  and  he  hntli  ever  since 

••  that  date  continued  in.posaessioh  thereof  under  the  right  and  title  by  which 

"  ho  ha«r  theretofore  possession  thereof  as  proprietor.    That  he  has  never  been  > 

♦•  legally  divtsted  of  that  possession  or  ever  required  to  give  up   possession 

"  thereof  by  any  one  claiming  to  have  become  proprietor  thereof.    That  if  the 

"»aid  Dame  Sarah  Caroline  Shaw,  who  is  the  daughter  of  him  tho  said  Dcfen- 

••dant,  became  the  adjudicataire  of  the  Baiif  premises  a|  any  time  at  any  Sher- 

. "  ilTs  sale,  she  never  paid  iho  purchase  money,  nor  had   she  jicquired  any 

"  Sheriirs  or  other  title  to  tho  same  within  any  period  previously'to  the  bring- 

••  ing  of  the  prescntyaction  hy  the  Plaintiff,  nor,  bath  the  Plaintiff  produced  or 

"fSrIdd  In  tlUs  cause  any  title  in  support  of  his  pretens/ons  \h  respect  of  the  said 

"  Dame  Sarah  Caroline  Shaw,  being  the  proprietor  thereof.    That  in  fact  the 

"  said  Defendant  has  nev^r  contracted  any  legij^  liability  towards  the, said  Dame 

»♦  Sarah  Caroline  Shaw  his  daughter,  as  her  tenant  of  the  said  property  to  aub- 

•' ject  him  to  the  payment  to  her  of  the  rent  therebf." 

"  Wliorefore  the  said  Defendant  prays  judgment,  and  thiittie  process  or  writ 
••  of  tuine-gagcrie  in  tliio  cause  may  be  qua8hed,/and  the  action  of  the  Plain- 
*'  tiff  dismissed  with  costs."  / 

The  Sheriff's  deed  in  favor  of  Dame  8.  C.^hawis  dated  ?th  May,  1869, 
and  was  fyled  with  the  articulattdn  of  facts  on  tfi|^  day  by  the  Phaintiff. 

Tho  Defendant  fyled  -with  his  Plea,  his  title-deed,  bearing  date  the  fith 
October,  1818. 

.  The  occupation  by  the  Defendant  of  the  property  in  question  since  the  fith 
April,  1858,  and  the  annual  value  thereof  were  proved  by  witnesses.  No  lease 
was  proved,  tho  Plaintiff  relying  on  the  16th  section  of  the  lessor  and  Lessee's 
Act  for  the  right  of  action.  \ 

BAclbLBT,  J.  The  question  which  arises  in  this  cause  is  whether  the  dicrii 
has  the  effect  of  vesting  the  right  of  property  in  the  adjudicataire,  or  in  other 
words,  whether  the  dicrit  operates  as  Itradition,  without  any  other  requirements 
of  th<5  la*r.  I  am  of  opinion  that  it  does  vest  the  proprietorship  in  tho  person 
of  the  purchaser  absolutely.  The  authorities  are  conclusive  on  this  poini. 
Kouv  *Denisart,  dicrit  d'immeubles,  §  V.,  Nos.  2  4  6;  Pothier,  Pro.  civ. 

I  have  therefore  no  hesitation  in  prononnoibg  judgment  in  favour  of  PlaintiflF. 
The*judgment  is  mpft't;^  as  follows : 

The  Court  •  •  •  ♦  considering  that  the  effect  of  the  adjudication  made  by 
dicrit  of  the  property  of  the  Defendant  in  the  Plaintiff's  declaration  mentioned 
by  the  Sheriff  of  the  District  of  Montreal  to  the  said  Sarah  Caroline  Shaw,  in 
the  sai^jiiJslaration  mentioned,  was  to  render  her,  the  proprietor  thereof,  from 
the  sai^Anju^cation,  and  considering  that  theDefendant  hath  occupied  the  said 
premises  for  thetime  in  the  Plaintiff's  declaration  mentioned,  as  her  tenant  and 
thai  the  said  tenancy  was  of  the  Talne  claimed,  in  and  by  th©^  said  declaration, 
doth  condelofti  the  I>«fendant  to  pa^  to  the  Plaintiff,  for  the  causes  aforesaid, 
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the  «id  .am  of  £45  with  intere.t  from  1 1th  of  April  l«,t,  and  co.ta:  and  the 
•om«^ay«ie  made  In  this  cause  i»  maintained.    •     •   >     ♦     •     •     «     • 
2i.  <fe  G.  Lnflamnu,  for  Plaintiff.  _ 

/>ny  «fe  Zfey,  for  Defendant         *• 
[P-BL..] 

That  judicial  lale  operate,  tradltloi,  ride  Rolland  r..  Scott,  In  appeal  In  I848  •  »d 
.Loranger  .nd  Boudreau.  In  Appeal :  L.  0.  ReporU,  rol,  0,  p.  88B  ^  '      * 

'   ...,V;         /    ^"*'*'""°"*'"''^«I'«"''''««,  decided  In  Montreal  so    llJin,.«r 
18  3  I,  wa.  held  that  It  w„  the  adjudication  which  created  the  r  jL  of  Jropertr.S 
not  the  subsequent  deed.  If  that  deed  wa.  executed  by  the  Sheriff  In  .nn^h?^'     , 
name,  and  confirmed  in  Appeal,  12th  July.  1854.  •  •oother^persou'. 

SUPERIOR  COURT. 
MONTREAL,  21«i  NOVKMBBR,  1869. 
Coram  Monk,  J.     " 

Milne  V.  Rota  et  ajjf'^. 

Iteld  that  an  andavit  for  ah  attachment  before  Judmnent  conolu<lin>  -i»k  *i. 

dl^unctivo  that  the  pUlntiff  without  the  bencOtT^n  atU^hmolTln  .  ^1  'I*™""* '"  *•>• 
dam.^  I,  ™,t  b«l  for  uneertalnty,  .!«.  LrSugh  "uch  wTffllw  '•^*"' ,''""'*  »""»'•"« 
«H,tlo„  of  th<,  Mnd  Vic.  c. ..  contain.,  .poclal  n»^„VwWcI  Z^T^l  "-"'o^InK  to  the  48th 
there  be  avermonU  to  answer  the  ro,ui^^eut.T?ho  Toth  L  of  2h!  IT''"'  '"'If  ""'"*  '«*  " 

.  equlviUentJewtothe  attachment  illl  bo  .upS  undwihl  iStt^r^i'f"  ."!"•»• ''•*•''' 
oontala.  tJ^TallegUion.  that  the  defondanU  oo'Kf  to  2i  JmS^^^^^^ 

■     I"  !i'".f««  *"  altadbment  before  Judgment  wa«  issued  on  the  affidavit  ^fiV. 

« tit  :r    n    '"''".*  \°  '''™"'  ''^'  "«'"''°"  '"^  ^^P--*.  one  o  them' 
hat  ^e  s..d  firm  and  the  members  of  it  isand  are  traders ;  that  the  said  firm 

a  notbnoualy  insolvent,  has  refused  to  compromise  or  arrange  with  its  creditor 

•  to  m*ke  a  cenaionda  Hen,  to  them  o.  for  their  benefit  andl^id  firm  co^nu^ 

tac^rry  on  Us  trade  and  is  about  to  secrete  its  goods  and  chaUela  w^  Z!! 

« to^efraud  its  creditors  and  the  deponent."  "**"' 

T|ie  following  special  reasons  were  given  in 

l^t  That  defendants  kept  no  bank  account.    2nd  Two  of  the  nnr»n««.  „^    •* 

efd^ng  the.r  habiht.es.    3rd.  That  tl.ey  had  fraudulently  gotten  info  tJ 
i^oo^"v  "*'*'"' '"°''°"  "»**^  "•"*  '»*««'"«''   ««  tbo  28th  section 

Int  of?;  •  T*^"*?''^^ /P«'i«l"«'»ons  in  support  of  each  ofthe'new  reoXe! 
ments  of  these  found  m  the  action  of  the  statute  in  question  thnt  I/^ 
reasons  here  given  we«  wholly  insufficient  to  ^.vl^lTo^^^^^^^^^ 
ment.  of  said  statute,  and  th.  writ  must  be  qaasrd  ;  that  theliVTl 
statute  m  question  u^der  which  the  present  proceeding  w^^en  I  S* 
under  certain  circumstances..  .>  presumption  tL  the  \Zr  tl'Z^t 
secrete   hu.    estate  although   literally  such    w«    not   the   cr;l^ha     I 
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creditor  could   not  invoke   this   law  and   be  entitled  to  its  protection  and 
advantagc^  save  on  the  condition  of  conforming  to  iu  requirements,  whicb 
he  iiad  failed  to  do;   tl.at  the  affidavit  was  n^  frauH-d  in  ac<ordam-e  with 
tlio   roquircmcnts  of  the  ordinance  2611,  George  8;    that  plaintiff  could  not 
have  sworn   to  a  secreting  under  that    ordinance,  his  fnsent  aftldavit  to 
the  effect  that  defendants  continued   to  carry  op   their  business,  also  that 
they  had  a  largo^amount  of  tobacco,  was  wholly  contradictory  of  a  literal 
secreting  of  the  «jhtato ;  that  if  the  proceedings  were  held  good  under  the 
26  George  8,  the  new  enactment  was  utterly  nugatory  as  to  a  raine  arret,  the 
additional  avormentH  required  by  it  being  of  no  avail  whatever,  in  fact  useless ; 
also  that  the  concluding^  averment  as  to  loss  of  debt  or  sustaining  damage  was 
insufflciont  under  either  law,  being  in  the  diHJunctivo ;  neither  was  certain,  and 
'  the  law  intended  that  one  at  least  of  those  conditions  should  be  made  out,  in  aa 
absolute  or  positive  form,  to  warrant  the  proceeding. 

It  was  contended  for  the  plaintiff  that  they  "had  conformed  in  all  respects  to 
the  requirements  of  the  10th  section  of  tfee  ordinance  26  Geo.  3,  c.  2,  on 
which  they  intended  to  rely ;  that  the  special  reasons  in  no  way  vitiated  the  pro- 
ceeding to  which  they  had  a  right,  as  if  the  new  law  had  not  been  passed.  That 
the  26th  Geo.  3,  warranted  the  conclusion  of  the  affidavit  being  in  the  disjunc- 
tive; that  ft  debt  could  not  bo  lost  without  the  creditor  sustaining  damfcgo ;  that 
therefore  the  two  requiromonts  were  in  a  measure  convertible  terms. 

Monk  J.,  The  defeii|Jants  have  objected  to^he  affldftvit  in  this  case  for  not 
conUinihg  sufficient  special  grounds  in  conformity  with  the  48th  section  of  the 
statute  22  Vic.  c.  6.    The  plaintiff  has  taken  his  remedy  to  bo  good  either 
under  the|statute  referred  to,  or  the  lOth  section  of  the  ordipance  66  Geo.  8,  c. 
2.    I  am  iof  opinion  that  it  is  perfectly  good  under  that  ordinance,  and  does  not 
require  the  addition  of  any  special  reasons.    It  has  been  objected  too,  that  the 
concluding  averments  in  the  affidavit  should  not  have  been  in  the  disjunctiye, 
but  this  is  in  conformity  with  the  law  itself,  a  debt  cannot  be  lost  without  dam- 
age bomg  "sustained,  these  two  requisites  are  in  a  measure  the  same,  thoy  are 
convertible,  the  motion  is  dismissed, 
^ciiTay  <fc  ^u»/m. for  Plaintiff. 
Cross  &  Bancroft  for  Defendant. 

(A.C.)  

CIRCUIT  COURT. 

MONTREAL,  2i»D  SEPTEMBER,  1«59, 
Cbram  SjirrH,  J. 

.  •  ^N    CHAMBERS.  - 

No.  7U.  '"  '      ■ 

~^  Olairmant  tit  ^in  yi,  Dickson. 

IW  KJECTMKNT — JTTRISDIOnON.  *-• 

Hold.-Th»t  whew  tho  term  of  the  leue  is  len  than  •  year,  and  the  rent  payable  for  that  term  doeft 
not  exceed£50.  the  Circuit  Court  has  Juri84ictlon,notwith.tonding  the  6th  Section  of  the  LeMon 
and  Lessees  Act  (18  Vio.><5. 108),  »nd  notwilhstandins  that  the  annual  value  or  rent  of  the  pro- 
iwrty  leased  would  exceed  Xm,  if  the  term  extended  to  a  period  of  one  year. 

The  plaintiffs'  declaration  Vt  out  a  leas^  for  the  space  of  five  months,  at  the 
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T2?  •'!"':**'7/>PI?«"«  had  expirad.  knd  th.t  def.nd.nt  ref««rd 

to  g.v  up  po«,.«.o„.  XK  tbft^d.fcnd.nt  h«l  u«ed  and  occupied  the  pre- 
n».o^  with  pl«.„t.fr.  p«r™i«lon,  for  the  npace  of  five  ^,^„th^  and  that  t"e 
,  y.lMe  of  the  premiw.  waa  llSO  for  the  «.id  period  r^Tnd  that  defendant  wa. 
owing  more  than  three  month.'  rent-viz.,  llM,  having  only  paid  $36.-.nd 
concluded  in  ejectment  and  form  4.  ^  ®       ' '^^     »  u,     una 

Thi.  wa.  q.et  by  the  defendant  with  an  exctptian  dMinataire,  bawd  on  the 
following  ground.,  viz. :  »         «  wu  »uo 

1.  Becauw  it  appeared  by  the  declaration  that  the  value  or  rent'  of  the  pro- 
perty  for  the  .pace  of  five  month,  wa.  the  .nm  of  $160,  making  the  annual 
value  or  rent  amount  to  $360;  and  becau.e  by  law.  and  the  Statute  in  .uoh 
c«.e  made  and  provided,  the  annual  value  or  rent  of  the  property  leased,  m«.t 
determine  the  jur«d.ction  of  the  Court  in  .uch  c«.e.,  the  «!^io„  .hould  have 
been  instituted  in  the  Superior  Court  instead  of  the  Circuit  Court,  the  laUer  not 
having  junwliction  4n  ca«5.  over  1200. 

♦1.  ^«^T!•*'"  f  r  "^'"^  ^"^^^^^  "'«»  '«'  »"«  «"d  occupation,  and  nnder 
^e  16th  Section  of  the  AcN  the  defendant  wa.  bound  to  pay  the  annual  value 

ZZ^ri  "'*'"?''  ^^  ""^  d««>«™«on  that  the  value  of  the  u.e  and  occu- 
pation for  five  month,  wa.  $160,  and  con.equeBtly  for  one  year  Iseo.-th^ 
Circuit  Court  had  no  juriadiction.  '  ' 

folLw?:-'*'  ^''""^'^'^"  ^"""'  '^'^  "•"'•  *•  ^«  V'*^'  «•  108.  which  i.  a. 

rior  «d  Circdt'r  *"!'  ^"V'f  """  "'"^""^  •"  ^'^^  ^'-'  "«""-  •»  »•>«  Supe- 
■  2ll^  ♦  iK  ^.'^.  ""^  '•'"  ■"""»'  ''•'"•  0'  ""t  of  the  property  leaL 

J*ll  determine  the  juri«l  ction  of  the  Court,  whatever  may  be  the  amoutt  of  ^ 
damage,  and  rent  .ued  f^r  "  •  and  nr<»A/l  »J,o»  ♦!.:  •  "mouni  oi 

.^,'  kin-'""'  "^"r'  •*«''"*'  «l»  •??"•=•«»"  of  tk.  .,g,™..t  i„  CM.  of  . 

exception.  '  *''''*'^'''  ''"'»*»  *'«»'^««»  *»  <ii,mi«ing  this 

0«m«/ cfe  iTorifi,  for  Plaintiffs.  -^«^«i>«<»  i^As/'wtoiw  <%aiMed. 

W^\4.  iTowy,  for  Defendant.  J 

(W.A.B.) 
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lUroBTii..  NoTi—Thl.  Judgment  WM  .pptkltd  to  th«  Qut.n'g  Bench,  and  lk« 
M«raent  confirmed  In  Appe.l,  Oecember,  1860;  MonlT,  J.,  howerer,  concumJl  wllh 
Judge  Smith  on  the  point.  The  Reporter  I.  Informed  th»t  J.  8.  Sanborn,  K.q,  formerly 
member  for  Compton,  the  originator  of  the  18  Vic,  c.  108,  ha.  «pre..ed  hlmwlf  to  th. 
effect  that  hie  Intention  in  drawing  the  0th  Section  wa.  dlfftoitint  from  that  Implied  in 
tl>e  Judgment.  r    »  ■« 


THB   BAlia   OAUH. 

MONTREAL,  era  SEPTEMFJER,  I8S9.        '^ 

Coram  Smith,  J. 

Held,-Th«t  an  uthentle  copy  of  the  dohndant'e  uuwor.  to  InterraRatorie*  in  Mother  lult  «l.m. 
P^duced  with  ...thontlo  cople.  of  the  writ  «.a  Uccl^tlonTT.dM TpuJ^Cl^  5  ^^Z 
fM»o.  1.  •mnol«„t  eTidence  to  .upport  the  llPgallon.  of  the  declw.tl«„  VhZ J^'hU^wZ 
appo.ru,  coincide  with  .uch»II«,^t.„„..  without  the  noce«lt,  of  tTteniTtirtS  ItoZ^ 
anew,  either  ■•  to  bU  Identity,  or  m  to  the  uuwor.  In  quoetioii.  '•""^"'W  »■»•  ««elbndan» 

In  this  case  it  was  alleged  that  in  a  formor  .uit,  which  had  been  di.iniswd. 
the  defendant  had  admitted,  in  hi.  answew  to  interrogatoriea,  that  he  had  lca«ed 
A  house  from  the  plaintiff.  fo*r  the  space  of  five  qlonth^  and  that  the  five  months 
having  expired,  the  plaintiffs  wore  entitled  to  have  possession.    The  defendant 
appeared  and  pleaded  want  of  jurisdiction  in  the  Court,  but  did  not  plead  to  the 
merits.    The  plaintiffs  fyled  with  their  doclaratioij  certified  copies  ef  the  plead- 
ings in  the  former  suit,  and  a  certified  copy  of  the  defendant's  answers  to  inter- 
rogatories.   Apparently  the  parties  appeared  to  bo  the  same,  the  names  aiid 
description  concurring;  Und  upon  examining  the  atiswor  in  question,  it  was  t^ 
the  effect,  that  the  defendant  had  leased  the  house'  as  alleged,  but  that  the  plain- 
tiffs bad  not  complied  with  thq  stipulations  of  the  lease  in.  not  furnishing  him 
with  wood  and  other  articles,  which  formed  part  of  the  lease.    The  plaintiffs 
established  by  two  witnesses  that  tlie.defendant  had  occupied  the  house  and 
that  the  furniture  in  it  belonged  to  the  plaintiffs.     Upon  this  proof  the  plaintift 
relied  for  judgment.       '  r     ^        r      ««  , 

Defendant's  Counsel  pretended  that  the  copy  of  answers  to  interrogatories 
although  certified  by  the  Prothonotary,  could  makfe  no  evidence  against  tS 
defendant  in  this  suit.    That  the  defendant,  being  a  party  to  the  suit,  and  no 
apparent  cause  existing  why  he  should  not  be  interrogated  in  the  present  suit, 
it  followed  that  it  was  necessary  to  interrogate  him  anew,  not  only  for  the  pur- 
pose of  identifying  his  penon,  and  the  subject-matter  of  the  two  suits,  but  because 
he  should  have  an  opportunity  of  explainiigr  or  making  additions  to  his  answers 
m  the  former  suiu   Thata  copy  of  the  depCsition  of  a  witness  in  one  suit,  could 
not  be  taken  as  evidence  in  lieu  of  a  new  deposition,  when  no  apparent  cause 
existed  why  that  witness  should  not  be  again  produced.    That  the  same  rule 
applied  with  regard  to  answers  to  ihterrogatories.    That' beside*  this  it  was 
doubtful  whether  this  copy  could  be  taken  in  lieu  of  the  original  answers,  it) 
being  only  a  secondary  description' of  evidence.    That  even  supposing  the  copy/ 
of  answers  should  be  taken  as  sufficient  evidence,  yet  the  answer  of  the  defend-! 
ant,  being  accompanied  by  a  qualification  that  the  plaintiffs  had  not  performed 
an  essential  covenant  of  the  lease,  the  answer  could  not  be  divided.    That  the 
evidence  was  therefore  insufficient,  and  the  action  should  b^  dismissed. 


^Hff"  '•■  • . 


CIRCUIT  COURT,   1800. 


■  4 


!  Court  U  of  ojilnion  tli.t  the  evicl«nce  J.'Siffl.jiont,  although 
inchned  to  beliovo  that  there  wm  BomeYoundalion  in  the 


Ptr  C'tir»i/m.— The  < 

At  firnt  Ihu  Court  was 

«!.•    .•      .L       .  """. '  ""■■"•"  "lai  more  was  Bome  foundation  in  the 

ohjecfon  that  the  copjr  of  annwon.  .„«.lo  ^n  ib,  former  .ui.,  c.o\l.l  «ol  b,^  taken 
In  heu  of  the  dofondani't  an.wcn,  in  tLi.  «uit.  A.  to  the  cppy  L|f.  Jt  |.  c«,  tl- 
fled  by  the  Clerk  of  the  Court,  and  ie  h^  aiway.  been  trcL;  ,o  ri;;!^ 
•uch  copy  a.  .ufflcient  evidence.     A.  to  the  objection  ,h«t  the  anawor  waTnot 

^!!r  '„  ;,.  r"'!*"*'  ""*  ''"''"*^  P'""^"''  ^''"  'l'"'"fl««tion.  cannot  now 
ava  I  h,m,elf  oMt  It  i»  to  be  ob«,rvcd  that  the  plaintiff,  have  fylod  certified 
cop,e.  of  the  whole  of  the  record  in  the  former  .uit;  and  tbe  defendant,  having 
•Pimrod  to  the  acuon.  and  not  havinjr  pleaded  to  the  merfS.  by  the  n«w  Statute 
he  mu.  bo  regarded  «  having  admitted  the  action.  The  judgment  of  the 
Court,  therefore,  di.rai«M«  the  defendant',  motion  to  reject  U,e  .aid  cony  of 

Zr«rrtipn'"'*""*"*°"''' ""'*"*'''''''  ^  "'*'  P'*'"^'ff"»''«««n"'"io'»  of  their 

0«.W/rfJforf„,  for  Plaintiff..  Judgment  for  Plaintiffs  / 

^ovey,  for  Defondant.  * 

<W,  A.  B.)  / 

D.l?b:;?8«?"'^""**'"^r"^  '^"^"^  th.  Judgment  eonflrmed  In  app,.,, 

SUPERIOR  COURT. 
IN  APPEAL. 

"  "<»•  *™  OlBfflCIT  OODRT  AT  SmBBHOOM,  -   . 

SHBRBROOKB,    JULY,  1864 

;    /         Coram  Bowen,  C.  J,,  Smith,  J, 

■"  No.  810. 

■'  MorUll  V8.  CavmagK 

cuw  of  Mtion  Z^.   ^    '         ""*  •tipul.Wng  the  hypothOquo  U  nude.  U  the  pl«»  whew 

«Ji^rp'"r*'";  Aypo«Arf«aiV«  against  Cavenagh  founded -upon  mortgage 
created  by  Contract  between  MorkiU  and  one  Peoples  and  his  wS      ThTT 

uxor"    M  T-7'  T^"''  P"""^**  *^«  '-«»  ^mi^^.^^  f^m  PeSes  e" 
luA  A  ^.''^'^^r^  Cavenagh,  who  resided  in  the  RVchmond  Circuit  Id  ul 

bb.  a»  right  .fX'i^r.'G^z!:;^'™'''""^''""'  '^'  '^  «•'• 


CUIrmont 

va. 
Dtchinn. 


/\ 


*^- 


t;      I 
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SUPERIOR  COURT,  1889. 


Nnrktn 
0»irmia«h.' 


to  CaronoKh,  but  hiii  tr»«./y  u  aKainat  Cavonagh  waa  ohaninHl  to  •.dlffertnl 
juriadiotion. 

HMitH,  J.-It  ia  oloarly  the  oontraot  between  Caronagh  aild  Peoploa  and  not 
•the  oonlract  between  Morkill  and/PoopIea  that  givea  Plaintiff  riKht  of  action 
■gainnt  defendant.  Thia  oontraet  having  boon  framed  in  Kingiioj  in  i^Jiich- 
niond  Cirouit,  and  the  defendant  having  taken  potwciwion  of  the  land  there,  the 
oauac  of  aetion  amw  there.  We  thinly  the  Judgment  of  tho  Court  below' dls- 
miaaing  the  PlaintifTa  aetion  on  thia  ground  muat  bo  oonflmicd. 


Edward  Carter,  for  Appellant, 
t/.  S.  ^tU)om,  for  Iteapondent. 

(1.8.8.) 


JudgmoDt  oonfirmed. 


SIIERBROOKE,  aTlh  JANUARY,  18S4. 
Coram  Pat,  J.,  Short,  J.,  Carok,  J.  ^ 

No.  601. 

JTart  v».  McNeil. 

Held.-Th»t  •n«dJndl«atolraMn  nuliiUin  putltonr.action  without  having  IimI  poMomion,  and  that  a  ^ 
petitory  »otlun,  not  •  writ  of  po«H«i»ion.  ii  the  proper  remedy  for*  pl.lnti(r  a,Uudieatatr,MtUt 
Ible  U  wld  *"*""''»  '^  "^^  adludJction  >B>in.t  the  defendant  .upon  whom  the  immoro- 

DAT,  J.— -Two  qucstiona  arise  in  this  oaso:  can  Plaintiff  na  adjudicatairo 
witljout  having  had  possesaion,  ipaintain  an  action  petitoire  ?  Wo  are  dearly  of 
opinion  that  tho  adjudication  vesta  tho  property  in  t^o  adjudieatairo. 

The  next  question  is,  should  not  Plaintiff  have  resorted  to  his  writ  of  pos*. 
cssioaaa  his  only  recourse  against  defendant,  ho  being  the  only  person  who  has 
occupied,  and  tho  defendant  in.  the  cause  where  tho  land  was  adjudged  to  Plain- 
tiff? If  a  year  and  a  day  had  not  elapsed  since  tho  adjudication,  tjho  Court', 
would  perhaps  hold,  that  the  writ  of  possession  is  the  only  recourse,  but  the  de- 
fendant holding  possession  a  longer  time  than  a  year  and  a  day  after  the  adjudi^ 
oatipn,  has  acquired  an  adverse  possession.  " 

The  petitory  action  is  the  proper  remedy.  ^-  "^ 

,  „  e    ,        „    _,  .    .„  Judgment  for  Plaintiff. 

J.  (S.  fifoniom,  for  Plaintiff. 

IF.  i/. /^clton,  for  Defendant.  vV^.-^, 

(1.8.8.)  :      '  ,    .     '  '■     ■ 


COUR  DU  BANC  DE  LA  REINS.     > 

'*  MONTREAL,  la  OOTOBRB  1842. 

Cdram  VALt^iiiREs  db  St.  RCal,  J.  on  ohcf,  Rolland,  J.,  Galb,  J.,  Dat,  J. 

.•'';"■■;".      V  ■  No.  865. 

Bhnehetet  Vx.,yB.  Charron.  '■■ 

Jug« :  Quo  le  d^fluit  de  Bl|rnlflcatlon  de  I»  Bent«noe  arbltrale,  en  ontralne  la  nulUt4S. 

Lea  demandeura  r6clamaient  du  d6fendoiir  £28  1  2b.,  8d.  montant  a  lai  adjug6 
par  la  sentence  arbitralo  rendue  le  26  Novembro  1838  en  vertu  d'un  compromiB 


COUR  W  nANC  DB  L\  RRfVB, 


1844 


prorr^  j,«q„'„u  20  yorembro  lfl.10.     C«t»«  «,ntonc«  arbitt^U  n'avMt  4t6 
•i«nifl6«  au  dAfe„d«ur  qu«  1«  20  Mai  1841.    C,  comproini.  port^it  on  dAilit  d* 

Dan.  I'«,cfpti«n  p*romptoire  plaidio  par  l«  ,l6fond..ur.  il  alldguaU  ontr'.utM.'^ 
^Jrr6g.,|ftr,ti»et  nullitd,  concernant  cotto  lentnnoo  arbilrale,  que  (41  SfnUno* 
Vbitralo  dtait  nulle  parcoqii'ollo  n'avait  jamai.  urt  .In.  inont  fen.luo  ot  ftrononoA« 
/  «.u  pnrtio.  mmmimentHn  difendeur.  que  notammout  die  n'av.it  jaft..i.  6,6 

/ ,.  ynme  MU  d^fen.kM,r  r^yulUrement  «t  qu'on  tout  *vAnome....  I.  dito  ^nt«^c« 

n  avft>t  pn.  6t6  romluo, pro„„nc6o  ct  .igniH6e  «u  dit  d6f«nd«v  dan.  le  ddlaiVequli 
parlaloietcelulilxAparloconiprom?..  '  V 

L«  damandonr  r*p«n.lU  .p6cialomont  A  cetto  e^Teptlon  quo  lo  d6fendour  V  ' 

refup,td'acqu,o,cer4la  .entonco  arbitralo  ot  qu'il  no  pouvait  Atre  »«,«  Aph.i- 
dercPBirr6gul«rlt6«etnullit6f.(i.)  ^  r  v    »l»»i 

nv.lf I'J"'""?"'/"'  ;"":?*" '"'  '•'  •'""•=''**  i"«  '*  "«"»«"^-«  •ri'!t">-  ■ 

n  a    nt  pas  6t6  H,gn,fl..o  dan.  le  d6I«i  flx6  par  le  <:om,.roaiJ»  eilo  6Uit  ab.oIu- 
menl  nulfe  ot  do  nul  effot.  (2.)  • 

OuWre/ .9.V0W.!,  avocata  du  domnndeur. 


BiaorlMi 

•a. 

CiMmNi, 


JugA 
le 


COUR  SUI'ERIEUUE.  ^        - 

,  .,      MONTREAL,  17  SBPTBMnaE  1859.  ^ 

'  Coram  SiliTU,  J. 

1  No.  lui. 
Ducheinajf  \t.  Giard.  \ 

RAPI'ORT   d'uxPKRTS. 
a  wlomoiU  do  lour  frals,  la  Cour  » le  d^t  d«  1^!.^  .        f^'*'*'*  *'  ""  '*'  '  ""»^'  •""» 

•Dos  Experts  «yant6t6noma,6«  on  cefte  cause  pour  ortimor  et  *v«luer  le, 

?.t  tl  r  n  '«^"/t/«"t«'  PO"v«ient  6tro  dAa  an  8eigneor,  firont  un 
rappc  t  8oell6  qu'.l8  prodms.rent  dovant  la  Cour  avec  d6fon8e  6crUo  de  no  nas 
I  ouv  ,r  avant  lo  paiement  do  I.ur  frai^  so  monlaBt  A  £4fl  0.  if  U„  co  „p  e 
detail  6  de  ces  frais  accompagnait  ce  rappoft.  \  ^ 

Le  mmo  jour  de  Septembre  1867  la  domanderes^  fit  motion  pour  I'ouver. 

ture  do  CO  rapport,  nonobstant  la  defense  des  experts.     Les  frais  des  0x^0^7  „« 

Juren^Ux6s  que  longtemps  apr^s  le  jugement  re'ndu  s„r  cetH  ItL    ' "'"  " 

/*«  Cunam.   Cetto  motion  doit  6tre  «ccord6e.     Le.  experts  et  les  arbUres 
n'ont  pas  le  droit  d'apposer  une  telle  defense  et  d'.rr^ter  ircoursl  U  I  ! 
Le  gMffier  est  autoris6  4  ouvrir  ce  rapport  '-"ursae, a  justice. 

C'A.mer  Doribtt  rt  2)o„o„,  avocatsde  la  demandewsue. 

//a/re«ayce<Pa^»;avpcatadud^fendenr.      ' 
(p.  B.  I.)  -''-.'  *      C- 


?2\  S  ^  v**  I  ^S-  ^"E?""'  P-  *"  Tremblay  rs.  Tremblay 


♦ 


-m 


Qoyot,  R<p.Vo 


{■:•■■ 


J-      r-'?- 
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COUR  SUFEKIEUHK,  1880. 


V 


OUmUOT  Dl  MORItllV. 
VOIUIL,  MAI  IIM. 

Comm  HuDHiAu,  X. 
■  IVa  M. 
FiUiHmuh  n,  Arthamhtult.  . 

l«  K»..Mlch.l  .1.,  I  ».,„^,  ,„,„„t«  ««  d„i„„  d„,  0,  ,^^,1,  4  ,^^  eh^w, Im*^ 

1  a.1.  don   il  6U  t  .lor.  lo  our6  do..«ry«„t.     L,  I)o,„«,„|eur  r,idH,„«i..  fue  8 
do  couo  Paro-Mo  dep«-  le  c«m.ne„.,e„u,nt  do  Mai  I8fl8;  pour  oelte  p«rti«  d,  U 

•Il«gu6.  d«n.  .a  diolarHtion  le  demaudour  fai««it  le.  .ulvanta  • 

Que  0  dit  d6fcndo«r  .'o-t  o.npard  d'^jo  partlo  don  bion.  mouble.  dol«.u«lite 

781  MinoU  do  bled  vatant  00  contin^  lo  mindt ;  ' 

811  MiuoUdopowval»nt80centin*leminot;  7 /*  ^ 

"      1294i  Minot.d'Hvoinott37contiimlointnot;  ?• 

10     Minoi.d'orgeACOcontinsleminot;  .   C      ,  ," 

103     Minots  do  .arazin  a  4fl  contiiM  le  rainot ;  /     7»  si  i? 

8    Minoto  de  gabourago  (avoino,  poi.  etc :)  A  7«  conUiiri'nilnot ; 
2    Mmotodebledd'r.idoA7ficontin.Iominot; 
,    Argenl  coiiocW  do  Pierre  IManlo  un  dollar  ol  trente-troi.  contio^  formant  «x 

"  "ire  eTIir  T' .'""""  ''  --"'«-"f-n^""S  argent  oo.L  de  celto 
1  rovince  et  tel  que  lo  tout  apjwrt  au  coinpto  produit. 

^  Quo  «ur  lo,n.ontant  entier  .u«llt  le  dit  d6fomleur  n'a  encore  remis  que  douao 

minou  do  pes  valant  4rente-wpt  oentin.  le  minot,  fai«.nt  quatre  piastre,  et  qua- 

r«ne-quatrecent.nsditcours  et  deux  cent  quarante  buit-piastre.  et  dixlpt 

cenuns  cours  susdU  pour  grains  vendus  A  F.  R.  Trancl.omontagno,  commercani     ' 

do  Borthicr,  d.t  Dmtr.ct  ot  quo  ce  dernief  doit  payer  mi  demandour 

Quo  partant  la  balance  re-stant  duo  par  lo  d6fendourost  do  quatre  cent  trenlo- 
Bixflollars  et  buit  centins,  dit  argent  courant  , 

Que  lo  d6fondeur  a  oonsommd  tous  les  susdits  grains  et  s'est*approprl6  iceux 
et  le*  a  convertis  k  son  usage  depuis  le  d6c6s  du  dit  fcu-Timotbda  Prime  Paul 
Jjjliatrauit,  lesquels  n'existent  plus  on  nature. 

Quo  le  dit  d6feudeur  a  6t6  souvent  notifi6  et  roquia  par  lo  detnandeur  et  .es 

cMantsdeleurremettroetrestituerlesditsgrain^etbiensmeubles  et  argents 
collect6s  et  le  d.t  d6fondeur  ^  souvent  reconnu  le  droit  du  dit  demandeur  ot  de 
ses  c6danU  aux  susdits  biens  meubles ;  n,ais  n6anmoins  il «  toujour.  refus6  de 
lour  rendre  et  resUtuer  iceux  sans  auoune  cause  ou  raison.  "»«  «• 


I 


# 


U' 


OOIJR  BUPBRIKIJRI,  1fl0». 


^ 


It 


/ 


«roU  4  ce  fi.l«  «t  „„•  .uoan  titr.  1  eont«  I.  gr*  «.t  U  rolooU  da  d(t  d,m,„. 
.  dear  •  .1,  i«.  c*.Unta  «t  qu«i.,.,'il  .onnut  bi«„  I,  dr«ii  ,lu  die  I»«,„,udour  «l  d« 
M«  e«<UnU  Mu  t^^Mil  d«M  <liu  KTHins  «t  bien*  luoublM. 

.d?r '•'"'i'.*'*^'^"'"  T  "'^"^ '•"  '^^'•'  "  •"*   »>«""'n'l-*ir  «•  bounce  d,  I. 

bull  c«n.,ns.rff«„tcou«nt  d.  c«».  rrovluc«,c  qui  oblige  le  dit  dom.ndm4 

Lo  d6ft.„deur  plaid.  4  «tU  d«m.nd.  pw  um  co^ion  p«emptoi«,  q,|  «t 

Quo  d'.prA.  l'uMge^r«9u  at  .uiW  con.Umm.nt  et  d.  temp.  Immemorial  dan. 
r  *;'°'*7 /"  Um-Cp*!.  ot  notammont  d.n.  c.||«  d»  DiorA^  do  Montreal, 
I.nn«o«,.cl*«.a.tiqaew«.l.r.pportd.l.  dim.  ..  compJo  d.  I.  St.  Mi.he 
d  uno  .„n6^*  I.  Ht.  Michel  de  I'annAo  .uivante  (d«  20  Septembr.  .«  20  hI 
Minbr.)  .t  I.  dim.  de  cl.aq,,e  .nnde  rfommencant  comme  .UMlit  k  I.  8».  Michel 
decent  .lAe  ot  payable  k  PAque.  ohaque  annie. 

Quo  la  dime  ain.l  «ch..o  et  payable  au  torn,*  de  P4que.  ch.quo  «nn6o  en  I. 
dime  pour  I  ann«e  commenc6e  k  la  St.  Michel  pr«,-6donte. 

I  2"°.'"'f'!'"""'"*'*""'*'*"''^*'''»"''»"  «"«««»«««"«  «>nt  U  dime  d. 
I.r«coltodol.d.toP.rol,MdeU  VLitation  do  I'Lle  da  P«.J.  ,K,ur  I'annA. 
common^ant  comme  .u«lit  le  vi„gt-„e„f  Soptombre  mil  huit  cent  oinq„ante-.«pt 
o„t  rZ  ZfT/y^^""^''  ""  •'"***'«"*  oinquanto-huit,  Ie,q..oU  grain. 
d.nt_le<,ar6medem.l  halt  cent  cinquante-hult  par  le.  h.blUnU  del.  diU 

Que  le  cur6  de  1.  dite  Parolwe  de  la  ViVitation  de  I'lle  du  Pad^  pendant  I. 
duo  ann  e  eccM.ij.tique  pouvalt  Mre  le  dit  feu  Me.ire  Rliatraul  o'u  ^a"  re 
P  6tre.  et  quo  de  fait,  le  dit  Me«ire  RliAtr.«lt  6t«nt  d6c*d6  le  trento^-n.  mil 

do  a  dite  P«ro.«e,  U  dite  cunr .  m  occup6e  et  de»orvie  pendant  a  dito  ann6e 

enttrz:  7' v^: ''''''•" '''-•'^^  ^'"-^-'^  *»  "^^^ 

en  eoUocau«e,loquel  eat  encore  Cur*  d'IcelleParoisse 

h^riZ  *^Tt?"T ''f ""  ^"' ''*""" '•'^  ^^«'"«'''J''«'  q«'  <»t  .ux  droit.  :d.. 

de  la  Ze™dtm  7 1  "  1 '"  ''^'^  ^'■"**™'"'  "«  P««U6cl«mer  que  ^ 5 

Mtto  cak  !  n.r  r^        """  ^*"*'"  '"*•'*'"•''  "''"""^  •»  '•  declaration  ei 
rrA:T'^'P*'"^''*^*^«°'«^*f-'J«- to- le.  grain,  de  1.  dim"  \ 

avecZ  dS^fl^^^^^^^  •^'i^  ^"™'»««.  ^^  •'««  d"  P«l»  .in.lque«.femm. 

avec  I^ur  d.Ul.  Me«,re  Fihatraull^  et  y  a  mfi^meurt  qttelque  temp,  apri.^ 


H. 


r* 


II 


m  RurBRiEURK,  mt. 


ta  •u-iit..  .Ilmo  .!«  I'«nn4#  crtmni«n«.i,|  |«  »|„g|,„..uf  H«,,u.ml.r«  mil  hull  c«nl  - 
cl...,..«„..^«p,  .t  HnUMnt  l«  »l„gt-„.„f  li.p„„br.  mil  huit  mrI  «im,o*«u,.h«U. 
•  gunikf^*  U  .lit  p^rU««  •.i.ni..Mtl<>nrid  t«  ,|lt  P,„|  Kiii«tr.ttU  •'mI  ompiir*  •! 
•  <ii.|K>.4  .1.  M  p«rt .!.«  <liu  «r«i.m  4  IVionption  .la  m  p«n  <1«.  Ji,  nil*oi. .|W. 
intt.ii.,nn<S«  «n  In  .I4.,l.r».i«n  «n  c«U«  e»»M  qu'll  »  l»ii»««  m  gr«ni«r  au  cur*  !l« 
U  .lit«  i'«r,.l«.«  .1,  I'lle  ,lu  l%\^  |«,q„«U  y  ,ont  •ncor.  «n  «ntkr  .t  .n  n.«ur«, 
tt  q^w  Ifl  .ldfun,|«i,r  •  e«uj..Hr«  M  ot  Mt  ooaor*  prtt  4  Ii»r«r  mi  .imn«n.|«ttr.  el 
qu*  ht  vuleur  <l.<  In  ni.>iii4  .U  .lix  mi,„4«  .I'org,  mi  da  trol.  dolUr.,'l<r.lil  drg* 
4iMt  mUniA  A  MlMnto  oontin*  !•  minot  par  l«  domwidour  lAArn*  n  »  d4ol*. 
filinn.  .  '  ^^ 

Q..«  lo  .If  f..n  !«ur  «'•  pM  coll.ctA  du  i.omm«  Pi,i^r,.  PUnta  l«  .ftmm*  .I.  nn 
cl..ll«r  «t  ^en.o-lr..i.  centin,,  nl  auoun.  .omm.,  dn.l  ..uo  Uummmni  Miuxii,  ea 
U  .l*rlarnUon  en  celto  iMuie.  ,  " 

y..«  l«  M.nun«  ..wmontlonnAe.  do  qufttr«-vln«ih..it  dollar,  .t  Mpt  r«ntini. 
•t  tfoU  d..lUr.,  v«l,ur  .lo  U  nio,.i6  .1...  .Wu  di«  minoU  d'org*.  .j,,,,!* «,  4  calio 

dtdm,i«„,tcln.,n«r,to.lolUr.«t.oixM.t«,t.mc«.nlln.<,u6l.d«m«n.l«Hrroconu»lt 
•voir  roi;u«  ou  qu  il  d..it  rooan.ir  brnumt  •n«,mb(o  I*  ...mmo  toUlo  do  Irui.  o«nl 
qu«r«„t,H.r«i.  dollar.  «t  .oix».,t«i,t  huit  c«i.tinv  U<,uolle  dornlA^  no'num  «.t  U 
ju.te  .noit.6  du  pru  «t  ral.ur  do.  gr.in«  .H,monlio,u.<i.  for.n.nt  la  dl.no  d«  1» 
.  i  .r,,..«,  do  la  Vi.iUtion  de  I'llo  du  l>a.l.  pour  Tann*.  occlA.ia.tlq«o  common. 
««nt  cmuno  .u.d.t  4,  la  St  Micl.ol  mil  huit  cont  cinquanto-wpt  ot  fl„i.«.„t  4  I. 
Bt.  Miohol  mil  huit  cont  cmquanto-huit,  la.iuollo  dite  moitii  a  6t6  rocuo  comttoo 
.o«lit  par  lo  dit  I'aul  FillatrauU  ot  lo  d..man.lour  4  I'excopt.on  .le  la  m..iti6  ,lo. 
diU  mi...,U  .1  „rffo  .u«montionn6.  qui  a  6t6  lai».6«  au  grenior  du  curA.do  la  dU% 
I  «r....«,  do  I'llo  .lu  Pa.l.  (lo  ddfondour)  et.quo  co  dornior  a  toujour.  «t6  ot  oit 
•ncoro  pr6t  4  laimer  cmportor  par  le  demandour. 

QuVn  fcrtii  do  co  quo  doMu.  Taction  du  demandour  o«t  mal  fond6o.  ! 

Lo  domanflour  r^pon.lit  .f^cialoment  4  cetto  oiception :  "  quo  la  dimo  d'nn» 
.nn6o  e«t  duo  ot  6ol.uo  ftu«it6t  apri.  la  r*oolto  do.  ftrain.  m.j«t.  4  la  .ll„,o ;  que 
l»  dImo  do  1  ann<io  uno  foi.  ro5uo  par  lo  cur6  de««.rvant  la  Paroiaso,  lui  appartiont 
oiclusivemont;  quo  lo  ddfondour  avant  do  vonir  douorvir  la  Paroi«odo  li/Viai- 
Ution  .lo  nio  du  Pad.  a  dft  nicoMairomont  rctiror  la  dlmo  dan.  la  pJroi..o 
qu'il  vonnit  do  quitter. 

Lo  d^fondour  produisit  aveo  «on  exception  le  document  .uivant  •  / 

Ev6cI.6do  Montr6al.  10  Avril  1888:  Mon.iour,pnrl«pr6«,nto,jovou. charge 
do  la  do««orto  do  la  Phroiwo  .le  la  Visitation  de  I'llo  du  Padi,  oH  voui  exercerci 
jusqu  4  revocation,  le.  pouvoir.  ordinaire,  aux  Cur6.  do  oo  Dlo<,i«>,  aveo  lo  droit 
\  de  porcevo^r  lo.  Dime,  ot  oblation,  do.  fldAlo.de  la  dito  Paroiwe.  Vo.pouvo'irs 
^ur  votro  nouvoau  B6niflce  commonceront  le  Dimancha  du  Bon  Pasteur,  lodix- 
Juit  de  CO  inoi.;  vou.  conwrvorez  n6anmoln.  4  St.  Janvier  le  pouvoir  do  con- 
ft«orotde  pr6oherju.qa'4ce^uevou,.y5f  pri.'po..o«ion  djo  votro  nouvolle 
Lttre.  Jo  .ui.  bion  .mcdfemont  votro  tr6s  bumble  et  ob.  So^itour,  Ig,  Ev.  de  '  ' 
Montreal.  .  *,  *   *^  %•' 

t^Rev.  Mr.  F.  Arolwunbault:  '"*',* 
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riiwi«un  t^moina  rurani  enUndut  d*  U  part  d«  dAimdOTr  Mf  l*iM«f«  pw 
«pp.»ft  an  p«rUK«  <i«  U  dloi«.  It  *pp«H  pM  Im  ilApoatiiona  d*  e««  UmoiM; 
qiM  rwm4«  Mcl«*lMti(]u«  tout  In  rapport  da  la  dima  m  roniptu  da  la  H|. 
Ififlhal  4  I*  H%Mi<ii«i  «»t  payabla  dapula  loa  pratniara  batUgaa  jtM<)u*4  \%- 
<|Mi^«l  qua  o'aat  la  dim*  da  I*  rteolU  da  I'morAo  prAcMaata ;  qti'alla  m  p«rUg« 
antra  o«ir^«  au  /m>  nidt  du  tama  da  la  d«aaarta  da  oiiacun  at  qu'un  ourA  ? anaat  4 
mourir,  par  aiampla,  «u  moia  da  Mai  d'una  ann^a  at  ayanl  d^j4  pcr^u  la  dime  da 
)«  r4colt«  pr4o4danu\  aAaueoaaaion  af  nUt  obllg4  da  raaUtuar  au  ourA  auoeawMur 
•u  pro  niia  du  taoipa  >|tt'»  •»«J»  4  ^aaaarvif  jiMqu'4  U  St.  Miohal  auivantik 

X«/rMMjff  pauf  la  D«nandatir  s 

Laa  mnAHoaa  h'ai  l4to|ifpaa  an  e«  paya,  fiairtniAfon  p««l  a'an  eonTalnem  par 
.  la  lacturo  du  pnjicAa  rorlial  do  I'ordonnafloa  do  l(Jfl7  :  titr«  Xf .  art  1  KdiU  and 
Old.  1  Toi.,p.^84  B«l.  da  1809.  Lat  auooaaaiona  daa  our4a  an  Canada,  n« 
doivant  dono  pM  Atro  rAglAatf  par  lea  dUpoailiona  du  droit  banonlqua  on  d« 
cattB  parlio  d^oa  droit  qui  a  trait  aux  droiU  bAnAfloiara.  Par  la  droit  d»ll,  |a 
auooaaaion  d^a  aoolAaiatti(|uaa  paaaa  dana  la  paraonna  do  loura  paronU ;  ca 
I'artiola 886  da  la  eoutuma  da  Paria  dit:  "Laa  paranU  at  lignagara daa  KvAqua* 
"  at  autrea  (^ona  <l'KKliao  aAouliora,  lour  auccAdont."  Cot  artiola  ftit  rAdigA, 
apAcialamuiit  pour  rejottor  la  diatinotion  apportAo  par  loa  oanoniataa  dana  U 
tranamiaaion  daa  biana  aoolAaiaatiquaa.  U  dima  appartiant  aioluaivemont  aa 
curA  par  I'articio  1  da  TEdlt  da  1670;  an  aorto  quo  du  moment  qu'alla  aat 
parf  ue.'^o  forme  partia  da  boq  patrimolne. 

iiSyan  pour  lo  DAfendeur  oita : 

Labrun,  TraitA  doa  gfuo^aaaiona  llr :  3  ohap :  7  boo  :  44doa  f^uita  par  rapport  aa 
iujwoaaour  4  un  bAnAfloa  et  auK  hAritiera  d^  prAdAcaaaaur.  Durand  da  Maillanc^ 
DieC:  du  droit  canoniquo,  vo:  fruita,  et  prAtondit  quf  par  le  droit  (Vanfaia  at 
la  juriaprudonco,  la  dime  dolt  aa  parUger  au  pro  raU  du  tema  da  la  dAaaarto  do 
Cbaquo  curA.--Qua  o'ettla  lol  du  paya  et  qu'alla  aat  auaai  formelia  qu'a40ttna 
autro  loi  aur  la  luatiAro  dea  auooeaaiona. 

Bkum»au,  J.—La  dAfenaoquo  lo  dAfendeur  a  oppoaie  4  oetta  action  doit  Atfa 
malntenuo.  La  dime  Atant  donnAo  aui  ourAa  pour  la  daaaortodea  Paroiaaaa  doit 
nAcoaaairomont  Atro  repartie  autre  lea  diffAronU  ourAa  qui  peuvent  ao  auocAder 
dana  le  ooura  d'una  mAme  annAa  dana  una  mAma  Paroiaae.  Sana  oetta  rApar- 
tttion  jI  pourrait  arrivor  qu'un  ourA  qui  n'aurait  deaaervi  uno  Paroiaaa  qu'au  tarns 
deP4queB,41'AchAancodeladime;la  rocovrait  toute  entlAre  pour  quelquA* 
moia  do  doaaerte,  tandia  quo  loa  autrea  ourAa  qui  auraient  AtA  appelAa  4  doaaorrir 
onauito  cetto  mAmo  Paroiaw,  d^ranl  catte  annAo  14  avant  et  depuia  lui,  aeraient 
obhgAa  do  lo  faire  aana  rAmunAration,  ce  qui  no  ai^ait  paa  Aquitable;  lea 
habitanta  n  Atant  tonua  qu'4  la  proaUtion  d'uno  aeulo  dime  par  annAe,  quolquo 
•oit  le  nombro  doa  ourAa  qui  auraient  deaaervi  la  Paroiaae  durant  TannAe  Lea 
.loia  ont  nAcoMairement  pourvu  4  co  caa,  en  faiaant  la  rApartition  d^  fruita' 
dApondanta  do  ia  auoceaaion  du  bAnAfloier  entre  loa  hAritiera  ot  aon  aucceaaeu^ 
Le  dAfendeur  arait  le  droit  de  retonif  aa  part  do  la  dime  aur  loa  dimoa  qui  ont 
At*  apportAea  au  PreabytAre,  pour  I'annAo  eoolAaiaatiqae  commenfant  4  la  St. 
Michel  de  TannAe  1867  et  4  la  St.  Michel  de  1858. 
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,     ^  MONTRIAL,  M  OCrORU  IM«, 

I  J  *  CWam  McmwuT,  J. 

L.U  ,Vh  r  *     r  '''"''*  "*"•"'  '"•'"•'•'  «<m.,...,„u»  .,.0 1,  tj^^oi 

^.U  r«„.lu  l»  j„g«,„„„  „.„.„  ,„^„„  juHdiotion  4  o.  Wrt ;  (1 )         /     ^ 

droit  c«n,«.  •«  „„  .„„..^  ,•.  g„.  ,.  ,,^        ,/^  oili^/lu  W 

r/  ;  ?"'•'""'"  "i""*"''*  '^"  ''"'.  •«'««•.  "wrpriM  «u  /mud*  n';^  iitW*  cooif. 

rnpioit  .„tr.>.,„cuf  .u  r.„.,.„„.  .t ,.  ,,^^:„  .„ ,     „,  Tl?ZilZ 

on  <lem«n(]«  l«  ciMMi«tlon  (i|t  rtndu.  j"gi«»«ni  uoni 

L«.  iugmmnt  d«  l«  Cour  Mt  uiolW*  comma  auit ,     / 
-  U  Cour.nprt.  •»olr  •ni«,du  |„  p„iie.  p.r  Uur/.foMto  Mir  U  d6f.nM  .n 
dro  t  du  .lcm.„  ,..r  4  1.  r,c,«6f  clvllo  d.  U  d.fcn^^rn.^  .vol, ...17?."!^ 
y.p.6to.  «t  U.  pU,doy«r.  •„  «,tu.  o««.^  ,t  ,.oI,  ^Mi^ri ;  con.ld6r»nt : 

r,  du  par  u„o  Oour  qui  nW  p..  un  tribunal  .Wgeant  .„  dcr„i<,r  re Jrt ; 
C«n,i.6r,»,t5uolej„g«,„.„t<,„.|„dAfen44ur.  .tt*,u,ot  par  lour  r^nu6to 

Montrtnl,  U  27  Wvrior  I8f.8,  p«uK  U  «.mrt,«  do  X300  Cour.  d'II.llf«  ^ri« 

lDt6r6l  du  7  Firrior  dornior  «l  1..  fr«l.  5  /  '      *• 

Con^idemnt  qu'il  .pport,  par  l«,  .|iyi.  mflme.  d.  l^o  r«,«flu,  civile  nu. 

4cVt;rl;sx 

R«>j*to  et  Mn^o^^te>oqu«yohlle  .veo  dopoiifc« 

X«m«^«. «,  /io;iaL*^a>d^dom.ndew^  "^"^^  "'"'''^**- 


(1.)  Londa  lapreten' 
dauledoiiltr;  mail 
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iik.  ..fi^      •    .         uMendour  l\it  t«nu  do  oomparaltro  Dour  «nt«»^  J  aa  i 
domandour  lea  fVain  rfri'.«.       ^  V  .  "*  '*  ddfondour  pajer  aa 
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|d^fcndcur  scrait  t«liu  de Faire  OouhuH  jours  di)' jagemelht  ouboub  le  diiai  4 

,f|re  M  j)dr  la  cour  t-fet  quo  faute  par  lo  d^findour  do  co  fkiro,  sooa  tol  [d^M, 

la  flaisi^gngono  et  la  coadainhation  v««(lraicn\  po*k  ^£268.  ' 

.     Lo  Brof  fut  dm,Mi^  en  cette  owse  le  2a;Juillot  lS69.    Lo  promito  diartier 

dejoycr  (fehdaitlo  ler  Aofttsullrant.        .        ^       ^ 

Lo  d<5fcndeur  plaida  ^m  tous  168  all^.59  do  la  d«5olaration  dtaiont  fjBl*,  que 
ledemandcurnopouvaito^tenirlesoonclusionsdeson  action  ni  aucXpartie 
d  icellcB,  cos  conclusions  dtant  liial  fond^  et  ilMgales,  ot,  qu'au  tempa/de  I'ins- 
titution  do  cetto  action  le  ddfondeur  ne  devait  rienau  domandeur. 
La  rdpliquo  fut  gdndralo.  .        »  -^ 

Dos  intcrrogatoiros  sur  faits  et  articles  furent  soumis  an  dtfondeuri 
la  vdrit<J  dc8  faite  alldgu<<8, 1'idCntit^  dea  moubles  saisis  aveo  coux'  qu 
&  gamir  les  Houx,  ct,  I'insuffisance  des  moubles  restant  dans  la  mai2 
garanttie  du  loyor.        ^  / 

■  Le  ddfendour  ne  rdpondit  pas  aux  intcrrogatoiros,  et,  lors  de  I'au/ition,  motioi 
fut  ^ite  de  la  part  du  demandeur,  que  cos  Interrogatoiros  fuss^/t  tenus  doit 
avoufe  ot  confesses.  '  ^,  yj         »»  iiwu 

Le  demandeur  cita  A  I'appui  de  toutes  ses  J>r^tontions  la  oanse/de  Aylwitt  et 
al.,  et  Gilloran,  rapportde  dans  les  Lower-Canada  Reports,. Vol.  IV  •  p.  360 
La^cour  rondit  lejugementsuiTant:  ;  r    »  r-j 

"U  cour  apr^s  avoir  ontendu  les  parties  par  lours  avo^ats,  t«(nt  aum^rit.  que 
Bur  la  motion  du  domandeur  pour  quo  I09  interrogatoiros  sur  Vaits  et  a'ttdeg. 
soumis  au  di5fendeur  soiont  tenus  pour  avou^s  et  confesses  et  avoir  exanintf  la 
preute,  a  accords  la  dito  motion,  et  considdrant  que  le  d^fendeur,  en  «rtu  da 
Bail  authontiqne  du  9  Mars  1859,  mentionnd  dans  la  declaration  en  c»tecause 
^t  enti!<5  en  possession  le  lor  Mai  1859  des  lioux  par  lui  pris  h  lover  tu  deman' 
deur  par  le  sus-dit  Bail  et  ddsignds,  comme  suit ;  (suit  la  ddsignatioirdes  liouz) 
qui  ja  transportd  ses-inoubles  &o.,  qui  ont  garni  les  dits  Ueux  iusqu'au  28 
JuiUet-dctnier,  jour  auquol  le  ddfendeur  a  laissd  le^  dits  lieux.'et  en  a  enlov^  la 
plus  grande  partie  des  dits  moubles  &o.,  sur  lesquelsle  demandeu-  avait  Ifoale- 
.^ent  acquis  *n  droit  de  gage,-san8  y  en  laisser  suffisamment  poar  garantir  lea 
loyers  du  demanded,  et  les  a  transport's  dans  une  maison  sitado  &c,  et  qu'i. 
raisdn  de  ce,  lo  dit  demandeur  avait  le  droit  do  saisir  gager  par  roie  ordinaire  et 
par  djoit  do  suite,  ainsi  qu'il  I'a  fait  on  temps  utile,  tons  lof  ditemeubles  &o 
montionn^s  au  procds-vcrbal  rapportd  en  ^otte  canse  parle  Sharif,  ce  qu'U  a  fait 
ainsi  qu'il  apfert  par  la  procedure,  les  declare  affect's  an  droit  de  gage  et  privi- 
lege en  favour  du  demandeur  pour  le  paiement  des  loyers  dfis  et  &  dovenir  dfis 
en  vertu  du  dits  BaU  et  la  cour  condamne  le  d'fendour  H  payer  au  demandgar' 
la  somme  do£31  5s.cours  actuel,  pour  le  quartier  on  terme  des  dits  loyere  da  et 
&hu  le  lor  Aoat  dernier  en  vertu  du  dit  Pail,  aveo  inWrSt  dopuis  ce  jour  14,  et 
ordonne  que  les  dits  Roubles  &o.,  soiont  v6ndus,  suivant  les  formaliWs  requiis 
pour  sur  les  dernie|s  en  provenant  etre  le  dit  domandeur  pay'  .du  pr&ent  juge^ 
ment  tant  en  principal  que  d'pens,  auquel,  le  d'fendeur  est  condamn'. 
Latsour  rejettant  les  autres  oowlusions  du  demandeur,  maia,  sansiraia." 
Belle  et  Germain,  Avocats  du  Demandeur.  * 

• 'iio/r«»ayee«i»aptn,AvoMtsduI)#endew.  ^^^^^^^^^^^^^^^^  •  t  * 
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MONTREAL,  30  NOVEMBBB  1869. 
Coram  Berthklot,  Juge  afiflistant., 

.'  No.  884. 

"mZjon,  vs.  Perry,  ot  Perry,  Tiere-Baisi. 

Lo  domandeur  poursuivait  lo  ddfondeur  pour  la  jouissance  ct  occupation  d'une 
brro  situde  dans  lo  Haut-Canada  et  all<5guait  do  plus  une  promcsso  de  la  part  du 
dJfondeur  do  payer  la  somme  reclam<<e.  . 

Le  d^fondeur  opposait  uno  d^n^gation  spdciale  de  tons  les  aU<Sguds  du  dexnan- 

Un  i^moin  fut,  examind  dans  le  Haut^ianada  but  commission  rogatoire,  et 
d*K,8a  des  faits  contenus  dans  la  declaration,  et  do  plus,  que  d'apr^s  les  lois  en 

di^e,  suffisait  pour  fa.re  obtenir  jugement  au  domandeur  but  une  reclamation  de 
la  niture  de  celle  en  question  en  cette  cause.  'nnauon  ae 

/   Ha^rCa'aS'"  '"'  "'"  .^""''  ^"^'  '''""'''"'  ^'^^  *«"«.^*'^*  1"  ^^i  du 

n.rMj'^™"'*  le  domandeur  prdtendit  qu'ayant  prouvd  la  loi  du  Haut-Canada 
par  1  admission  qu'avait  donnd  le  ddfendeur,  U  n'dtait  pas  tenu  de  faire  d'aut« 

Cnrl  Ti"-?  ".  '  '*""  f  "''l"'  gdndralement  ce  qui  constitue  la  procedure 
proprement  dite  do.t  so  r^fer  d'apr^s  les  lois.du  pays  oA  Taction  est  pJrS  H 
^a.t  u„e  exception  lorsque  le  fonds  mg„»o  <re  la  mati/™  en  litige  d"p^lddt  dteltJ 
pocddur^  ce  qm  dtait  le  ca.  dans  la  cause  actueUe ;  qu'U  Mait  cStinlr  en^^^ 

.  diffdrente  de  cello  du  lieu  oA  le  contrat  so  fait,  on  fennerait  la  porte  des  Sbu 
naux  strangers  A  ceux  qui  auraUt  intdrSt  i  ^  porterTur  demaScar  Lj"^; 

KrSSr  '  T  r "  ""*"''*^'^*  ^^°«  ->«  B'entourera  t  d  tout  • 
oH^Zll]  T"'"''  ''  P""^'  ^*'«  "^"J^^i  ?«»«  J««  <«ff^rens  autres  pays 
oa  le  hasard  le  forcerait  4  reclamer  I'exdcution  d/son  contrat;  qu'enfin  o7^ 
m»deur  a^nt  fait  d'apris  ks  formes  voulues  X  notro  syst wSfp^c  dut 
iSZ^;X^Sr^'^  T  ^"^  l^ur^obtenir  iuirlt^' 
et  !;!'f  ^'"^J*^]''^*  au  contraire,  qu/la  preuve  dtait  mljtiire  de  procedure 
::^T^rcr  "^  ^-^<^«^emandeur  dev^t  fairelZ: 
Les  raisons  invoqudes  par  le  domandeur  prdvalurent  et  Mr  le  Jn^^  Tt.rth.U* 

noia  titre 4  c.  2,  obL  2  litre  2  d  4M    p    J         ^i    ''•  P"*"^"-  P'  "3-4-5-6.    BouUe-  . 
quest,  de  drojt  ^o.  Irwl  67  No  f  ^T^^f "»'  *''°"  •'°"'-  "^'^  **•  ^»'  "^°-    M«Ji» 
Revne  dtrangere  drLSati!;'  tUre^' ^''-^^--o-Preuve  Sect,  2.  §3. art  1.  No.  3 
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franfaUcsetquelAtoutoslesautoriWadtaiont.^  favour  du  demandcur,  nuis 
qu  en  Aijglctcrro  il  y  avait  (Jivergcnoo  d'opiniona. 
Le  jugement  est  motivd  commo  suit : 

J„^/A"'  "^'^'  7''f  *«»<!«  1««  parties,  tant  au  m<<rite,  que  sup  la  moticn 
du  ddfcndeur.  en  data  du  17  Novembrc  eourant,  A  l'eff;t  do  faire  rejeto  a 
p^uvc  test.mon.aIo  faite  en  cette  cause,  examind  la  preuve  et  vtt  1'adn.ission  Ax 
ddfendeur;  eons.ddrant  quo  les  causes  d'action  qui  font  I'objet  do  la  demame 
onteuleuror.g.„odansccttepartiodo  la  Province,  appckJo  lo  Haul^Canad. 
ojladettequ  faitrobjetdelade™andoest  ^enu;  d^  et  exigiblet  e  o^^^^^ 
ddfen^eur  s  est  reconnuendettdetdomrau  demandcur  dans  cctto  dite  parte 
do  k  Prov.nce  appeldo  Haut^Canada  pour  lo  loyer  et  I'occupation  do  I'immVulie 

loi  d  .celle  djto  part.0  do  la  Province  appeldo  le  Haut-Canada,  quo  lo  ddfondcnt 
dpit  au  demandeur  la  sommo  do  £75,  cours  aotuel,  pour  I'usage  et  roccupatioa 
*!  di^.mmouble,  c.-dcssus  ddsignd,  depuis  le  ler  Mai  1851,  au  lor  Mai  1856: 
Lon8.ddrant  do  plus,  quo  par  la  loi  du  Bas-Canada,  la  forme  probante  des  .on- 
trats  no  do^<ldpendr6  que  do  la  loi  du  lieu  oii  il^  sent  passds  et  oH  la  dotte  est 
devenue  dae,  a>ej^td  la  dito  motion  du  ddfendeu^et  a  condamnd  et  oondxmne 
le  d.t  ddfendeur  4  pay«>r  au  demandeur  la  dito  sommo  do  £75,  aveo  intAfit  du 
ler  Septembre  1859,  jouY^  la  comparuUon  du  dit  defendeur  et  les  ddpens. 

Jugement  pour  le  demand^.  i 

^      Cherrier,  Dorion  ct  Dorion,  pdur  le  demandeur. 

A.  et  W.RoherUon,  pour  lo  ddfen^ 

(A.A.D.) 


IN  APPEAL. 


_,  FROM  THE  DISTRICT  OF  BEDPORDv^  ' 

MONTEEAL,  DJBCEHBEE,  1859.  \^ 

Coram  Sir  L.  H.  Lafontaine,  Bart.,  C.  J. ;  Aylwin,  J.;  Duval, >:>  Meredith, 

*   '       J. ;    C.  MONDELBT,  J.  ^\ 


GOULD,  {D^endant  t»  the  Court  below,) 

\  Appellant. 

AHD 

SWEET,  (Plaintiff  i»  the  Court  below,)     ' 

Bespondent.' 


""'^r^f  1^1  '^'? '?  i*"!  ^I.""^*  ^'"•'*  **"  '**•  *•""  ***•  '^'°«*  »PPe«table.  If  tbe  Derendant  sets 
up  title  to  real  estate  in  his  plea.  »">«"•  asm 

1  An  Appeal  lies  to  the  Court  of  Queen's  Bench  ^m  Judgments  rendered  in  the  CirouH  Court  in 
•vacatlon^under  the  Lessor  and  Lessee  Act  of  1868.  »  vuun,  m 

This  .was  an  appeal/rom  a  Judgment  rendered  by  a  Judge  in  vacation  under 
the  Lessor  and  Lessee  act,  maintaining  an  action  for  rent  and  in  ejectment, 
instituted  upon  a  lease  for  ton  months,  at  a  rent  amounting  in  all  to  $50  for 
that  period.  The  Defendant  pleaded  in  the  Court  belpw,  that  on  the  day 
of,  and  after  the  execution  of  the  lease  in  question,  the  PlainUff  agreed  to  seU 
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o  Derondant  a  J„  nglrta-ih  the  property  leased,  upon  being  paid  $4o7or 

tZt     '  /      "'^^  '''^"'  "•'  ^*'^""^""'  P«y'"»  '«  II'™™  *S.  Foster,  (.«;,^.rf 
to  be  the  real  proprietor  of  the  property)  the  value  of  the  8oiI.    That  hfwas 
mdy  to  perform  these  conditions  and  had  a  right  to  retain  the  property. 
^66o«  for  Respondent  moved  to  reject  the  appeal : 

.niL^rr  "'"■'  Tr  "'  "PP^'  *^  ^''^  ^""'^  "^  Q^^^"'"  B«»'^J'  from  judgments 
under  the  Lessor  and  Lessee  act,  and 

2   Because  the  sum  demanded  in  the\^ourt  below  did  not  exceed  £25.  n^k 

On   h    r  ""  "f '"  ''''  ^"^"^''i  «f«"y  other  case  susceptible  of  ap^^I 
On  the  first  po.nt  he  urged  that  an  ^peal  in  certai,*  cases  adjudged  upon  in 

o  anno*1  '"'K^T^  ''  "'"*  ^"''  *T«  «"?-'-  C-«  5  -<J  that  such  righ 
of  appeal  was  hm.ted  amongst  others  o  those  cases  where  "the  sum  of  money 
or  value  of  ^he  thing  demanded  shoulLxceed  £I5  Cy,"  or  in  which  "tberf 
«^«c, ^should  relate  to  an^tities^  lands  or  tenem'^^^^^ 
^Mnn^ll^"'^"'  'f  .^^^««^^^«  Vict..c.  108,  §  16,an  ippeal  ,va,  given 
^^lUfTr  r  '"''''"'"'^  *"  '^'  ^''•''"'*  ^«"'*'  '«  the  Superior  Court 

'    •  ^f  ^e^  o?t;r  """*  °Vf  ^'|««'  *»»«  ««'^.  54th.  55th  and  56th  sections' 

lb«l  Act  •'™'»*'"™  Act  ^f  186J,  the  appeal  nniains  as  it  wa.  fixed  tj 

of  the  section  conferring  it  L«  iu^    ^.7  7  '  *"®  «*/>''«»»  repeal 

the  express  reprlf  S Tk  l7  *  ""^^'  °''''?^*'^  ""^^  "*»ted.    Why  is  not 

■does  not  ^JnZJl^:iZuiU  T I  '""'"  f ''' ordinaryjuriSption. 
cases  under  that  TSj^dZ^uno;  Jt  "^7"^.^'  "«'***'  the  appoai  in' 
-™  ■■■IT  Jiiumcptwn*^^.„j,«bou,  au^  ^5  ^^^  ^^„^_^^^™^^ 
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Sweet 
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extended  nsWappea  tban  I,^ 

If  U  be  con^^MUmt  ,t  does,  then  precisely  the  same  pretension  iLl  co«: 

^hJofl  ''.It'^rrT  •^'''"™  °f^»^''«"'«t''«"«  -f  f«e"' «'"'  all  the  delay  incident 
'dU;      M    "  «J«ctmenUa.e^  because  the  Aetof  1857  requires  them 

.nail  appealable  eases  ,„  ,he  Cireuit  Court:   thisCrecyirement  being  thereby 
held  by  „„pI,eat,o„,t.,  repeal  some  of  the  salutary  provisions  of  tfe  LesJ 
and  Lessee  Act,  as  to  rapidity  of  procedure;  ju«t  as  the  salutary  provision  fo    ■ 
an   appeal  o    an  extraordinary  character,  from  an  exceptional  Vnd  arbitrary 
nbuna    would  be  faken  i»w„y  by  implication  *y  g60  of  the  Act  of  1857.    bS 

« I!Z  Tr  "T  "?'' ''  .  "  ^°'  '"•'  "  '""^' ^''  °f  I*«^"'""«"*  '^^'  »>«en  con. 
trued  to  repeal  a  prior  Act,  unless  there  be  a  contrariety  or  repugnancy  in 

^^i:::^^\'^"'' '''''''  '""^^"^^  ^''«^"™-  ^«*--  toiniate':; 

intention  of  the  lawgiver  to  repeal  it."    The  same  doctrine  is  to  be  fo'.nd  in 
cont':;:  /'•  ''''''\    ''r  "^^  '"^^"''«"  «^  ^^^  ^■"•^  »  ™->^-ted,  but  th^ 

anp^^^^^^^^^^^^  no  way  alluded  to.     Surely  here  is  a  fit  occasion  for  the 

appi  cation  of  the  ru  e,  tnclusto  unius,  Ac.    The  difficulty  lies  in  the'other  view     - 
wh,ch  necessitates  either  ;he  violation  of  a  well  grouncfed  rule  of  law  n  S 

iCll  *-  T  "^^^  th«  H-nount  may  chance  to  exceed  £26  or  not. 

.      «'^  "PPosmg  for  argument's  sake,  that  appeals  from  judgments  in  vacation 

ride  t  M  V;  "  ""  '^P'"'  '•''"  ^  ^'^'  '^^«  «"'"  d«™-d«d  not  being 
d1  Intt  ""^Tf  «PP-'--tbe  based  upon  the  supposition  that  thf 
Defendant  has  acquired  the  right  to  appeal  by  pleading  as  he  has  done  In 
«^at  .cspect  .t  IS  submitted  he  is  mistaken,  for  the  law  only  gives"  wher^  the 
2^'ract,on  relates  to  title  to  real  property,  not  where 'the  Defendant  la 

Cch  bv  r  ?  /"^ '"'"""^  "j*^"'™^"*  case  appealable  to  the  Queek 

tt  twJ  r'  ^  P'«ad'"g  «n  imHgina,ry  title,  without  eiti.er  the  disposkion  or 

1  raffilT  k'  ''"1^  ""'•^"■"^  ^"'•™'^  -g"tory  the  iLit  as  to 
crt:l:tr^  aPP-l.  by  the  construction  of  the  Act  of  1857  how     V 

^oA«./^  fo.  Defendant  argued  that  the  right  of  appeal  to  the  Court  of  Queen's 

oont^'^\. ""''?''  ""''  ""^  ''''^ '»  «"  «^««  f«''-g  -ithin  the  d'scr  pt  on 
CO  ainaa^  U,e  60th  section.  An  appeal  was  thereby  gfven  in  al  cases  2  1 
quest  onsaro^especting  title  to  real  estate.    This/as  one  of  those  case!  fo  bj 

was  sought  tobeejecW^  by  the  action  in  the  Court  belo;^.  It  was  therebv 
^ade  a  question  in  the  cat«^  whether  the  real  estate  cJmed  by  the  action 

The  (question  might  properly  be  viewkjn  another  light,  and  would  stiU       ' 
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necessarily  bo  aiftwered  in*  favor  of  the  right  of  appeal.  Tho  Lessor  and  Lessco 
Act,  gave  an  appeal  to  the  Superior  Court  in  nU  ^ascs :  under  tho  same  rules  and 
under  tlie  same  conditions  as  other  appeals  are  instituted  from  the  Circiiit  Court' 
Now  the  appeal  fromjhe  Circuit  Court  having  been  changed  from  tho  Superior 
Court,  to  the  Court  of  Queen's  Bench,  the  appeal  under  the  Lessor  and  Lessees 
Act  followed  the  ordinary  appeal  from  the  Circuit  Court,  inasmuch  as  the  appeal 
under  that  Act  was  granted  under  tho  same  conditions,  as  other  appeals  from/ 
that  Court.  '  rr  / 

It  was  evident  from  the  terms  of  tho  Statute  of  1867,  that  it  was  the  intention 
of  that  Act  to  transfer  all  appeals  to  the  Court  of  Queen's  Bench.    That  being 
plain,  tho  obvious  intentions  of  tho  law  should  be  carried  out,  though  no  actual 
repeal  of  the  existing  appeal  had  been  enacted. 
Sir  Louis  Lafontaink,  C.  J.— The  Court  is  of  opinion  that  the  action  in  the 
:_Court  below  related  to  title  of  real  estate.    The  motion  is  dismissed.  ^ 
MoNDBLET,  J.,  dissentient. 

I  am  under  the  necessity  of  differing  from  the  majority  of  Ue  Court.  Tho 
question  arises  upon  a  motion  to  reject  an  appeal  from  a  judgment  rendered  in 
vacation,  m  a  case  in  the  Circuit  Court  at  Nelsonville,  under  the  Lessor  and 
Lessee  act.  Mr.  Abbott  for  respondent  contends  that  no  right  of  appeal  exists ; 
first,  because  in  the  abstract  there  is  no  appeal  to  this  Court  from  judgments 
under  that  act;  and  second  because  had  the  judgment  appealed  from  been 
rendered  by  the  Circuit  Court,  in  the  exercise  of  its  ordinary  jurisdiction,  neither 
the  amount  in  issue,  nor  the  nature  of  the  suit,  wouW  have  sustained  a  right  of 
appeal.  ^ 

Mr.  Doherty  maintains  that  there  is  ,  l^ght  of  appeal  to  this  Court  from 
judgments  under  tho  Lessor  and  Lessee  act:  and  that  a  questidn-of  title  to 
property  arises  in  this  case  which  gives  the  right  of  appeal  though  the  amount 
sued  for  ,8  in  itself  insufficient.  «  "luouui 

I  am  unable  lb  consider  a»  of  any  weight  the  pretension  which  I  believe  is 
entertamed  by:Some  persons,  that  this  Court  as  the  highest  Court  of  civil  iuris. 
d.ct.on  ,„  thm  Province,  has  the  right  of  entertaining  appeals,  entirely  apart  from 
thi  ^^'"'^'^  P7'««»  '*>  »»•«*  «ff«ct.  I  am  clearly  of  opinion  on  this  point, 
that  to  permit  of  an  appeal  to  this  Court,  there  must  bo  some  statutory  enact- 
ment  authorizing  it,.and  that  unless  the  present  appeal  be  sustained  by  soma 
such  enactment  it  must  be  rejected.  It  therefore  becomes  necessaiy  t6  exambe 
the  legislation  on  this  subject  ^  . 

By  the  12  Vict.  cap.  38,  ^  63  there  is  granted,"  Appel  k  la  Cour  Sup^rieure 
dans  touto  poursuite  o„  action  dans  laquelle  la  spm.ne  d'argent  ou  la  valour  de 
lachosedemand^eexc^deilie  courant  si  le  jugement  a  M6  rendu„prfis  lamise 
en  vigour  do  la  lo.  ou  dan^  laquelle  la  somme  d'argent  ou  valour  do  la  chose 
.;  demandee^exc^de  £10 ;  et  si  le  jugement  a  ^l^  rendu  dans  une  poursuite  ou  ac- 
..rj"!  /*-"*'  f'  epoque,ouquiarapporta  des  titres  do  terre  on 
propr,6t^  fonc.ere,ou  k  toute  somme  d'argent  due  A  Sa  Majestd,  honoraire 
^d  office,  rentes  ou  charges,  rovenus,  rentes  annuelles,  on  autres  matieres  qui 
pourraientaffecterJes  droits  futures  des  individus."  ' 

This  action  it  must  be  remarked  wm  institnt^d  with  .a.V.^.j,^.>  fp,  ftp-^ 
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"los  ri,6me8  regies  et  aux  mil  To 'ml  »      ^"  """"  ^'  '**  ^«'"«'  »«"• 

"vaLce  ou  pcnLt  LtL^^  '"  "^  ^"«^™''"*'  "°'«"^  '-'J-  durant  la 
By  Wie  Judicature  Act  of  185  J  fan  Vicl  c«i>  ^jMi<«    »  r 

^^B„,d«g5M4,.5,.„a5.„n.  Vict.™p.ae.,e„p«,cd  b,.OVic..c.p. 

Under  these  circumstances  I  cannot  hnf  Ll  « I  ♦  unaer  t&at  act. 

«cd,  that  the  ™» I  have  .d„pted  i,  i„  arfc,  c„„f„rLy  ,i,h  ,1,^  fe  'iXT  f 
the  enactmenta  on  the  anbicct     r  »„.>  „<■  '  *"  "'""  °' 

/feA«-/y,  for  Appellant. 
^-466o«<fe.Z>ormo»,  for  Respondent  , 

(J.  J.  Of  A.)  ,  C 


-r  •    it: 


x^f 
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'  SUPERIOR  COURT. 
"'pNTREAL,  30Tn  NOVEMBER,  1880. 
Cbram  Monk,  J. 
No.  M7». 

V^^J^«^««;/„.„„„e«  C7o«;,a„y  V.  />«««.«  itf«,^n  e.  „,.,  and  i^oontr,. 

«.  Tho  more  rw>t  th.t  the  good,  iZL  Jrn  .  '  ~""'  •""■"  '"""™*  ■*^"«- 

constitute  .uch  pwor  ^  *•"'  "^""««»  »»  •  *'«'"»  wt*"*  b,  m  wte,.  doe.  not 

'  to  ^''"  ''"!,""  "f ""  ''"  '^  ""*°  ^''  *251.25,  givel,  for  promiums'of  Insurance 
^o^Z  '  "  /'  "  T"  -"in«  policy.  The  Defendants  pleaL  that  "^^^ 
note  was  given  for  premiums  to  be  earned  under  the  policy  in  qucstibn  Id 
^at  t^^3  premiums  «o  earned  only  amounted  to  «71.98,  rhich  withTprice  of 
atae'^^T  *"*''•''•  ^''''*  «-«»« ^^^^  S^o^b  «Pon  which  the^Sl 

upwLds     Snttr      ^''""'S?^,*«  »•>«  «*«»*  of  10  p.  0.  upon  their^ue,  and 
X     ;/.  .     ""'^''"'''"'J^^«''*"P«°  *h««»^th  thesanctionof  the  Plain 

^51ti!l  ?LTf  ^"1  ^n' ''"'  ^l^^^o^ol-ions  of  their  pleadaimed 
oompensatiou.     The  Defendants  also  fyled  an  incidental  demand,  based  upon 

X-d  C  "^  *«  '«^—  ^tween  the  earned  premiu^d  ^^ 

i^r^^'^f  f  "f '^  *^*  ^'^^  ^'^Scd  damage  wa.  not  caused  by  any  peril 
i^rei  agaihsl  and  moreover  waa  not  one  for  which  they  were  liable  unL^ 
H«»y  m  question.    That  the  sUey  and  sale  referred  to  in  the  plea  w^^  il 

den^5*^^r''"'*'*^'^'P'''^'"*'^*P'«''«f «»«««»«  nature  to  their  inci- 
dental  demand,  issue  was  joined  by  the  Drfendante,  and  the  case  wL  to  LI. 
for  the  adduction  of  evidence  on  both  sides  went  to  e»j«ete    - 

in  IrA  ^f^  ""^  '^"^**'?  '■  *"'*  •*  ''PP^  ^y  i*«  P^^ions  that  every  $300 
Si^'c^rr  r,  ^^^^-^^-^ -P^^tely  insured,  while  amo'^o^^ 
things  coflFee  was  decla^d  fee  of  average  under  ten  per  cent,  unless  g«h«S 
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in  c^ocHH  of  ton  per  cent,  it  had  been  soli  for  the  ^rZ^l^^^^^ZZt 
nine  o'clock  on  the  morning  of  the  29th  of  Jul/ after  J^Zlnil^l 
Now«pape„,  that  it  had  been"  bought.  non.i„dl/lAlr.ta"r„d  b„  r.^^^^ 
bought  in  by  him  for  the  Defendants  at  a  very  small  nriee  hJllv;  '  t  ^ 
qucs^d  ^fore  the  ^e  to  pu^hase  it  for  thern^  H?;!     ."'I  ^"mT 

wUhteT  .X:?""  *^^  "^"  ^^^^'^  »>"*  -'"^  n'ot  come  tT^L^ 
or  11  ?"/""'':'*'  ^'•"y  »««"-»'"g  ^hat  the  coffee  w««  not  materially  inS 
or  lessened  .n  value :  that  also  on  the  day  of  the  sale,  having  heard  of  U  aZ7f- 

to  take  the  damaged  coffee  at  prime  cost  and  charges,  which  was  refu  Jd    Id 
that  m  fact  the  damage  consisted  in  the  injury  caused  to  two  or  tln^Tl     a 
in  ca^  bag  of  the  coff.  by  a  dripping  I  drop  of  some  ^u  d  up^n  it^^t 
evidence  whether  this  liquid  was  salt  Water  or  not,  being  conflicting  WWch  h^d 
djscobred  a  spot  on  each  bag.  of  about  three  inches  in  .^amete^nd  hldtn^J^ 

It  was  a  mistake  to  suppose  that  the  mere  fact  of  (wo.?«  l«!n«  •  •      j     ^ 

topted  to  b,  other,™  i^.    Supporing  it  to  b.  .^72^  J  "" 

«™ed  b,  «Jt  water,  (which  i,  eertol,  1  .otrifw^  i^M,  ^^^       " 
a™.g.  mmA  by  w»hi»g  . leeky  deek,  tha„  b»  1/0,^71  ,{„?."         ' 

•;t.mj,.i.d«„.i,,f.,  the  ^-J^l^XureLTT""'^""?^ 

•■  «*»»#»^  .p««i»  of  «^  peril,  vrrn  pLt 
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,  ^ 

m.  Kven  if  tl,o  Hl.ip  b«  prr,v,'d  seaworthy  at  th«  boginnSng  of  the  y.yngo,  and  i. 

to  prove  the  da.nnKo  to  have  boon  the  effect  «f  the  extmordinnry  operation  of 
'  the  penlH  .nnured  againat,"  2  Phiilipn,  p.  697.  2  Sumner  p.  3G6  The  bc« 
■  Jronch  wnterH  concur  in  tl.la  view,  1  Laget  de  Podio  p.  412  Delaborde  ava. 
ncH  «ur  n.a^h„„diHe,  pp.  41),  et  Hoq,  definea  the  perila  of  the  «,a  to  be  "1"" 
fnrtuu,  ,m  d  hhtemmU  deforce  majmre :  and  at  pagca  218,  221  ho  lava  down 
the  ruo  that  th.  burden  of  proof  i«  on  the  elainlt.  and  that  U^  ^Z  Zl 
What  the  accident  was  which  caused  the  damaRo.  Mr  StenhcnH  n,hJi  T 
-u  .^anceofthedcfinitionofaveryablejudge,^^^^^^^^^ 

4Chra  NP  ; ui'  "".'L;k'a'""'  '"•"  »<"»P-t«.'-''-»"dBanda," 

with  Mr  I   r;      ?'   "u^'^  '^'"''"''""  ""^  *^"«''«»'  ««"'«"ti««   "grio 
With  Mr.  Delabordo  aa  to   the  burden  of  proof,  2  Grqpnleaf  §  386,  1   Staftio 

pp.  793,  801,  1273,  1338,  et  ,„  uoti,.  Emcrigon  pp.  280  ot  acq.  In  this  cas- 
Tl  not  even  proof  that  the  damage  was  from  Z\  water,  and  her;  ha^^C 
no  attempt  t4  show  n  what  way  it  occurred,  or  that  It  ^L  in  any  w^rf^m 
any  of  the  cau.s  wh.eh  alone  could  have  givon  rise  to  a  claii  on  \k7u^. 

Bui  .en,  ihc  damage  proved  i„  h.vo  been  e.„«,d  b,  one  of  the  peril.  i„,„„d 

«-.™j,L.-.^ajr,S'.i£iiE'.,.i.t;':,'» 

of  four  times  that  vahio     Ti,n  ». ,        ^  "**  "  ^"  •^ng" 

to  .b.  e...,.  ofi't  ji  ;bTrz;'t:!2'.T  ^^'  !^  ■*  """"^^ 

IWoroble  eonstmelinV^p  .i       i      T  ^  'nsnUciont,  as  under  Ibe  nott 

-bile  t«.LL  w  „  £•"■  °°  *■"'  "'"»  "o  '»«"''  *«  Defend-mf  to  claim ; 

«l>«einigbtbave  been  .„!.,"    I  .      .      '<*"'-42«?'^'»''"««'l'Wp"ty.      • 
vey««,  keldan«.j,,rte,„^,EioWk  ^       •";?*T^  **  »™  '"^ 

«»j  Poured  «.er„:;"2K:,ti  ft:^»'t' "T"''™"'^' 

« tbe  oxtreme  ,„ge  of  bn»„e..  bon^^nd  mt  CS  b"  '^  ?"""*■ 
■■rv.,..d.be,proen,,d.fti.nd.f.L~toTa^Jjr^^ 
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for  hiH-^oH",  hut  really  ^  th™,  within  ono  hour  aftorwanU  «fuHi„K>  «,irth« 

#JffH.  Under  the*,  ci,x,u„.k„cc«  „„  weiKht  wl,ntover  cuia  he  attaehed  to  the 
«.Io,  OH  a  cntenon  ot  dan..H^V„„d  the  f,.ct«  fully  Hu«t«lu«d  the  ,..«„„er  in  which 
tho  wholo  tnuiiwction  wa«  eliurt^ctcriHed  in  I'laintiffi.'  anitwer 

•    '  tiff?"  V '"^"r  "''7"rt'  "  r "'"■•'""  "f  •'"•»"««  W.U,  all  in  favor  of  Plaia- 
tiffH.     No  w.  „««,  for  tho  Dorc„d.y  attempted  to  „.„ko  out  that  the  neven  ha^a 

-n  '•'"" J'  .[•-"  J*»«"'  ^^^^i^  ten  ,K,r  cent  upon  their  total  value  w  1  Ho 
!  7  P  «  '•'";""ff«.""d  "•»""«  t^.n  Mr.  Shelton  whotttempted  to  bu/  Ho 
coffee  of  Mr.  Ma«Hon  within  an  h„«^,f  it»  Hale  by  auetion.  prove  it  to  have 
b«,n  of  the  .noHt  trivial  charaeta^  flUno  of  the  throe  te  t«,  then  W  J  Z 
Defendants  p<mition  mi»t«ined.   ^         '\ 

In  M  "  f "",?'  f '"*  ^  ^f '""«  '^"  *•'"  '"^*«™  '"»'"'«  """y  P^r-on-  in  trade 

a  Montreal  to  treat  underwriter.  a«  fair  g„b„.     The  HliKhteHtTnjury  to  g^ 

_      was  «,ued  upon  ^  a  pretence  for  a  ekim ;  a;S;rvey  was  cuHcd  o/peLnn^w^ 

ly  ocoa«.on  for  the  HorvicoH  of  tho  a«,urcd  for  a  inmilar  purpose.  The  good, 
were  condemned,  «old,  bought  in  under  a  prte  nom  by  tho  claimant,  for  a  IT 
and  tho  whofc  affair  placed  beyond  the  possibility  of  investigation,  long  before  the 
nsurcr  could  even  hear  of  tho  transaction,  and  thus  th>  Importer  ftoc  J  Ws 
helves  and  h.s  cellars  at  the  expense  of  the  underwriter.  \  This  was  nOt^HousIy 
true  and  the  sooner  for  the  credit  of  the  city  ana  the  benefit  W  the  hofiest  trader 
Buch  practices  were  put  a  i*top  to  the  bettor.  ..    \       *^^^LAv        ' 

^       Aforin,  for  Defendants  and  incidental  Plainiiffs  argucd'that  ^e  daiBi|,'ju8t 
shl'thT  ;r/    ^"^'S  *     ""  ""'""•'"'  '''''  tl;«  pvidencd  ^^a,  suffieieS 

tjlth^^        TZ  "^  Tr^  ^^  '^'  ""''''  «'^«  «f  *'»«  ^ftWs  having 
tM  the  damaged  coffee  and  being  therefore  co^.pete„t  to  speak  as^  thatfacj 
It  then  ,t  wai  so  damaged,  the  presumption  that  it  was  from  »  peril  V  the  sea 
followed  as  a  matter  of  course.     If  the  Plaintiffs  contended  Chat  skit  wkcr  had 
come  in  contact  with  the  coffee,  otherwise  than  by  a  ^1  insured  against\t  was 
^rthemtoshewit     If  further  proof  than  the  actu/inj%  were  ^uire'dS 
assured;  they  m.ght  suffer  great  injustice,  and  bo /placed  at  the  lerey  of  the 
crew  of  the  ship,  who  would  bo  the  only  persons  competent  to  testify  as  to  tL 
accident  and  nught  be  indisposed  to  give  fair  testimony,  or  might  be  thousand^ 
of  miles  away  when  ,t  was  rerjui^^^^     He  urged  therefore  that  having  shewa    ^ 
'  that  the  injury  arose  from  contact  witli  -salt  water,  his  case  to  that  extent  was 
^made  out. 

^    As  to  the  mode  of  estimating  the  damage,  tho  Defendants  had  filowed  the 
wstructions  ^f  the  Plaintiffs'  agent     He  had  told  tho  Defendants  t^t  if  they 
were  discontented  with  the  rdportof  the  Plaintiffs' Surveyor  they  ^.ight  caU 
a  survey  ahd  sell  the  goods  and  they  had  done  so.     Though  poSly  Mr 
Cl.r^n."''!      ""*  ''"''''°  the  precise  time  at  wUch  the  survey   wis  t^ 

beheld,  still  he  knew  It  was  to  takeplaee  and  could  have  ascertained  tho'ti^if 
he  had  thought  proper.    As  to  the  sale,  the  pretensions  of  the  Plaintiffs  were 
^holly  unfoutided.    If  the  Court  would  read  the  deposition  of  Mr.  Ma«hand 
the  nucUoneer,  they  would  be  convinced  that  he  had.followed  the  regular  oouxBe 


■'S> 
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.  Of  tr«lc  by  cuning  th«  .ale  to  bo  properly  advert!*^  .„^  L       .    ,  ~' ^ 

«  p<«..ibl«  by  tho  diitribotion  of  hand  hL  T       '         ^"^^  '"*•'''  '*  ""  P«k«0 

tho  «.«,!  ,M«itivo  manner  aa  Zd  1  H  n  T  ''''^-     ""  *-'^  •»""•  «» 

po«.o„H  proHont  at  it,  and  that  ho  hud  hc  vorauS-        /  .''"''"  """''  '^'^^'•' 

'lo  did  not  think  that  tho  Court  w  nl.  '"'"'  *''**"  «'i«un,8t«ncea 

•     .  by  tho  I.|.u„tifr.,  aa  it  „p^"  a  tot  «"""*""'";-*'••'••'«  "f  <lofenco  adoptc-d 

letter  of  the  p«li;y  bu   lol  y  „pl^  ",  T  ""  '""  ^'"**'-'"">  ^""^^  "P""  t»>c 

Monk.  ./.  Thia  ia  an  „S  I^SL^  foMT"'  "' """''  «"•'"«"«• 
miun.  note  ^„„tod  for  pronuuro    „t rll     ""T"  "'*''"  ""'«""» ^^ «  P"»- 
The  Pefcn^anw,  pleaded  •  ""'"""""»  *°  •^"•25- 

.  tijrted^rM:;^;^^^ 
That  Plaintiffs  wou  dTrLti  i'trrr™"™ """  ""'^  •'^^•23- 

:   would  „«rt  .  e|^„  J„  ,j„  „„r™ri~^'T,     [.  f"'  '=™'-  "l»»  «>■«  lot 
:    question,  ati».  f         S""'    "f  «pon  the*,  fact,  two  importmt 

I   ^,^;^cu  bug-of  oofce  d™,,^  4,...„,  ^„^,,„^ 

i.hi^b**'^''""'™"""™.—.  uitae  value  o,  «.  whofe 

:*.-.!».  th.  da-ago  ^Jm^ZZTp^t  J!  •  '°"'  ""  '""'""V  to 

"  "  ^"  "  Ha.  i-u^  -^.^T^t  —  ■SJT^'^- 
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o.u*Hl  bj  wli  w.Wr,  bat  it  I.  Mtibown  IbAt  it  wm  by  .  peril  of  th.  ««.  .„^  f. 
h«  aUnc,  of  ,«„h  pr..f  tho  Court  will  not  pr«.a««  U  JT  «.    nXli 
is  not  very  nmtorial,  iNwauM  u[)on  tho  ""w^tw 

H«,o„d  point,  itk  pruv«d  that  tho  spcol.I  rf-m-K^  ilon«  to  tho  m«n  !>««  of 
^ffoo  aid  not  ccood  or  vorjr  .lightijr  «oood«l  ton  pc  coat  up<.u  tl«,  ^.iu";  If 
tho  qujintity  danmKml.  r-       ^  t>iuu  oi 

«lo  oann.  t  bo  ro^ard^i  a.  any  criu.rion  of  tho  oxtont  of  d«„^^,.    r ,ld  no! 

howovorcluraotoruo  tl.oHurvey„.a«I«  U  IVaudulont;   Imt  1- „K„i..       H 
n.«t«r  al.     Tho  Hurvoyor.  prove  tho  d^i^so  to  bo  «o,uothinK  ovorl.  p„   oo„ 

pol.  y  «  ti.«  ««  Hhould  havo  „,„„„ded  ton  p„r  oont  upon  tho  wholo  lot  valu«l 
.t  H.X  hundred  and  Hfly  fcur  dollar-.    Judg.«ont  thorofWo  must  go  for  tho  V\Z 

An^rn^  throo  dollurn  twenty  thcoo  oonU  with  oo-Uoa  bolL  demand. 

AM,olt  J)  Dorman  for  Pluiuti«H;  •  

Ouimet  d;  Aforin  for  Dofondanta.  ' 
(i.J.O.A.) 
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Montriat,   Mardi  U  nxiinu  {our  da  MA^mU,,.  «./;  i    ;  . '.'    • 

f.  .Micn^a  ^oiir  (M  ot^mnbrt  mil  huil  ctnt  em^mtHle-Hnu/, 

..-.  .  »■■■■!«¥■:! 

L'HoNORABB.  a,«  Lo,r,8  IlrPOLWi  LAroNTAiN.,  Bt.,  Jug,  en  chef. 
M.  LB  Juai  ArtwiN. 
M. >■  Juui  Duval. 
,    ;M.  n  Jcat  C.  Honoklit,  AaklaUnt. 


RE^JLA  GKNKRAU8. 

la  A  I'awnir,  .«r  la,  npiMjl,  do  U,  Cour  de  Circuit,  !«,  p,rtlct  .uront  chi- 

le  tTd^  1  "^^^^^^^  r^'  '»-r-'>\«»^'-blit  le  ,.gi„;oat  qui  co^I:: 

e8  .ppols  do  la  Cour  Sup<5riouro.     L.  partie  appelanto  ne  aera  paa  obliirA,  4 

1  .vea.r,  de  fournir  dea  copies  de  aa  re<,uate  en  aJJ^I.     Le  pr^^ntTJel^'nt 

fiendr.  en  f iRuour  qu'A  1.  fin  du  prAaent  terme  (en  appel  )  ^ 

Zo   A  r»Tcnir.  aur  ehaque  appel,  tant  de  la  Cour  SuwJrieure   que  de  la  Co«r 

en  viguour  qu  ^  h  fin  du  present  terme  (en  appel.)  ,         * 

:.___/■   *■  _  _  _      .        _  ^     ?  '       Vol.  IV.-2. 
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StJPJ'JRIOR  COURT. 

V 

MOXTIJKAL,  30TU  SEPTEMBER,   185D, 
Coiam  BAnoLBy,  J» 


No.  14S. 


Cltuk 


vs. 


Lomn;A-  Clark  ctaK,  Plaintiffs  par  reprisel 


,...-^fS^^.!& 


■        ^^'ZfTr'"'''''^^^^^'-^^^^^^  aOv.„oa,„..de  ^  .tb.rdp.rtr 

^       pledgor  .„d  pledK«o.  ^Utr^^J tU^^.^^oTTZ'^''  "'m  "'"■'' ""' '  •"'"'^'"  "•'"'«"' 
.       longMthepIedgoeb..  not  Lice  CfheowZthltrrn^^^ 

,8rd.  That,  under  10  &  U  VIcfc,  C.  10,  ..  Hnowrdl  b/t,      ^!^''"  ?""• ""  ""'"»•""'' '»  P'""**- 

owner  doe»  not  n.ko  him  maW  «rfe  J,  r«.rdf  th^'«      "  f '"^.  "'" '""  «"^«'"  ^'«  "»*  »•»• 

Ploflgco  topledgor for  priv.te  pui^poL  of  tlfi  nl«H^  ."       """"'"*  "*"**  '*"  *""  «»<"»«  «»7 

:  .nd  Pledgor.  ao*.o„g  I  iTvS^l^X:^::':^':^:: T  TT"^'  •"""""  P"^<^ 

owner  to  pledge  the  goods.  ■  '  ♦'•ep'edgor  had  uo  .uthorlty  from  the 

h.nd..n  «on«H,„enceof  not  being  pidatrnZrltJ       T      *"""'         *^'"  '"*""•"  ''''"^*^''' 

he Brt     Sti T     ''  ''?"'  ''^  ^'^  P'«»^    «^  *»»«  fi-»'  •>«  a»eged  that 

L  .n/l!  TT  ^  K   u  J"""''  '^  """'^  ""'^^  t''^  '"*»«'  to  the  amount  of  £400 
b^fn"ES^hatt  ''t  tlie  notes  of  said  Thrall,  the  first  of  salJ  tte 
Dein    alleged  to  have  been  made  among  other  things  for  custom  duties  j)aid  bv 
the  defendant  on  said  goods',  and  he  prayed  that  In  the  ev  nT  of  thltwntfff 
Te  sS"'  :  "°'*;  .  P™P''«*-»>'P  -  «-  -id  five  cases  of  mi^  and  gS 

The  fr?  ^     ''"7  f  "^"^  ""  P^y^*'**  «f  *««'•«•'»  of  defendanf  ' 

The  <fefend|nt'8^ond  plea  was  the  genewl  issue.         .  ■, 

Jhe  plaintiff  answered  the  defendant's  first  plea  by  alleging  that  the  defend 

ma^nt\r     "°^  T*^''^  °^  '''^  P'""*''f'  '^-A  in^eceiviig  said  goods  aL 
making  advances  on  them.  w«i8  acting  malA  fide  a«  w^wds  Uie  plaintiff    S 

'    *^"^  "  »l'«g«<l  »  hw  plea,.had  no  authority  to  make  the  same,  and  was  actL 
«^^/<fem  respect  thereof  against  the  plaintiff  «s  owner  of  said  eobds  elS^f 
s  the  said  Thra ,  pledged  the  said  goods  for  his  own  private  p^^e^tht/t 
^e  consent  and  knowledge  of  the  owner  the«of,  as  the  defenlnSILrw  and 

H^^Z    T^  .P'"^*'.'/  '"""^  ''-^  coUusion  between  the  d  LS^d 
flaid Thrall  with  an  intent  to  defraud  the  pUintiff.        ^^  L.    ;  ^^""°"°»  "»«^ 

W Tk  '-!*/  r^'  ^''*°  ''^  '*••*  *'''*"'  as.  mentioned  in  defendant's -pleas  were 
by  the  defendant  transferred  for  value  to  certain  persom.  named  i^sSd^ 
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and  the  lien  alleM  bj  the  defendant  to  have  been  created  by  said  Thrall  on 
said  goods  was  tb«D  iiAmcdjately  extinguished  and  discharged. 
.  .  By  a  second  answer  plaibtimallcged  that  the  derendant  had  no  lien  for  the 
first  note,  for  £76  Ss.  3d. ;  tljlitlhe  defendant  promised  a  lien  under  ai;  agree- 
ment of  date  26th  March,  18&7,  and  for  no  more  than  $ioOO ;  that  the  saif  Thrall 
had,  prior  to  1st  August,  1857,  deposited  with  the  defendant  skins  of  the  value 
of  «1016.68,«whioh  defendant  had  converted  to  his  own  use,  and  the  plaintiff 
therefore  had  a  right  to  compensate  the  value  of  fluid  furs  with  the  amount  of  the 
defendant's  lien. 

By  a  third  answer,  the  plaintiff  .denied  all  the  allegations  of  the  defendant's 
.  first  plea. 

Afterissue  joined,  the  parties  went  t(^  evidence,  ' 

.    BApoLEY,  J.— The  contestation  in  this  case  appears  in  the  following  judg- 

This  is  an  attachment"  by  revcndication  at  the  plaintiff's  suit,  of  five  cases'^ 
of  gloves  and  mhts  in  the  possessioTn  of  the  defendant.     It  appears  that  the 
plamtiff,  resident  in   the  State  of  New  York,  entrusted  and  consigned  these 
yoods  to  one  Thrall  for  sale  at  Montreal,  where.'  upon  their  arrival,  they  wer^' 
seizeiJ  by  tho  Customs  for  short  valuation  and  dett^ned  some  mouths  by  the 
customs  authorities.     They  were,  however,  finally  admitted  to  entry  upon  their 
proper  appraised,  value,  through  thq  exertions  of  Mr.  Ri  H.  Hamilton  in  the 
]f.lalntiff's   interest.     Thrall,  without  intimation  to  defendant  of   Clarjt's  in 
tercst  or  property  in  the  goods,  obtained  from  the  defendant  advances  to  ,{ay  the 
duties  and  the  expenses  incurred  upon  the  goods,  amounting  to  £76  58  3d  the 
duties  being  paid  by  defendant's  cheek  handed  to  Mr.  Hamilton  for  the  puriSbse 
with  which,  and  thereupon  with  Thrall's  order,  the  goods  were  transferred  from' 
\the  customs  warehouse  into  the  store  of  the  defendant.     At  this  time  the 
eason  for  the  sale  of  such  furs  had  passed  away,  but  within  two  or  three  days 
after  their  delivery  to  the  defendant,  he  entered  into  aoontract  with  Thrall 
w%  for  advances  to  bo  received  from   the  defendant,  was  to  purchase  furs 
.   whM?h  were  to  be  realized  for  the  payment  of  the  advances  upon  certain  terms 
of  commission  and  interest  stipulated,  in  the  conWact,  according  as  the  sales 
should  boWalde  by  the  defendant  or  by  Tfarall  himself.     As  security  for  these, 
advances,  tU  latter  pledged  the  goods  above  mentioned  to  the  defendant,  who"  ' 

at  once  ma*  advances  and  continued  to  do  80  for  some  time-lifterwards,  until  a  - 
large  quantity  of  furs  had  been  collected,  which,  having  remained  on  hand  a 
long  time  undisposed  of,  the  defendant  finally  ordered  to  be  realized  by  public 
auction,  m  order  to  settle  the  account;  but.it  is  alleged  that  this  was  done-  . 
without  ThraU'M.reet,ons,  and  in  an  irregular  manner. '  A  large  balance  re- 
mained against  jFhraU  even  after  this  transaction,  fpr  the  security  of  which  the 
defendant  okims  to  hold  the  goods  under  the  Factor's  Act,  10  &  11  Vict  Ch 
10.    Withdjt  at  present  adverting  to  the  point  raised  respecting  the  alleged 
unauthorized  sale,  the  chief  points  for  present  consideration  are  the  pledg7of 
the  goods  to  the  defendant,  and  his  right  to  hold  them  for  the  balance  of  his 
advances  upon  them.    The  phintiff's  property  in  Ihe  goods,  and  ThralU's  - 
^genoyand  consignment  are  established,  but  the  proof  in  no  wav  imr>li.,f^  .h.     - 
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equitable  CrXS  T"  ^^  ^  posiuve  departure  from  this  justi^ 
tVadeandeouJ  r  prl^^  T  ^'^^  "'^-^''^^  «nd  necessities  of 

to  purohaseladrsucr  n       .,    '"     '*'*"'"'^  '^S'^""*''*"'  '^  »'"''^«  «"P%e«i 

le.M«t.  Jt  wereTiZT/      r^  "*^^  '?  "•''•^"^^^ 

r       .  the  broker  to  misLadT,  ^tV  ^;;  '^^'^  t'>e  pnncipal  UU.,elfh.d  allowed 

:  '•™toappeari„t:^::^^:^^^;''^b^-.^eb,e„.bH^^ 

actor  as  factor  a  ri-hr  t.      ,,",'•  ^  ^  ~ ''^"^  ««  "'Cident  to.  his  char- 

■»«..  ..d  e™„  b,  «,o,o  of  Z?JZ  r      ,        «°'»Pl»'»te  among  moreinUlo 

•mondri  b,  the  5  &  6  V^t    Ob  M    n  ^  *  "^  ™  »°'»«l"«"1j    '  * 

tion  of  this  p.rtiouL  ,.C'.     lZ'.f '°  ""-""T  ""'  •"''  '""^  "S""*- 
«....of  thoi  p™vW,r  I;  h»  I"*"""*  ■»»  be  the  Hi.J  „f 

- .0 «.» ..« Act,  it  I. s.aci...to«„*  Sf^:,«.s:;^; 
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British  Stat^tell.     The  main  pro 


.   jisiona  of  o\»r  Statute  which  apply  in  this  ease        a«rk 
are  the  following:  2nd  Sect.-"  T^hat  any  such  Unt  intrusted  with,' the  posses- Lo«erIci„k 

fiwn  of  goods  and  merchandizes  ^hall  60  dcemk  and  taken  to  be  the  owner  of       "  "• 
''  Buch  goods,  &o.,  so  as  to  cntitl^  the  consignie  of  such  goods,  &q.,  to  a  lien 
"  thereon  in  respect  of  any  money  advanced  by^  such  consignee  to  and  for  the 
"  U6C  of  such  agent,  to  all  intents  qnd  in  like  mUner  as  if  such  person  were  the 
"  true  owner  of  such  goods,  &o.,  and  so  far  asjto  give  validity  to  any  contract 
"  or  agreement  by  way  of  pledge,  lifen,  or  aecuri  /  6o«a  yf e?c  made  byariy  person 
"  w.th  such  agent  so  entrusted,  &c.,  as  well  for  Uy  original  loan  upon  the  sMu- 
X,     rity  of  such  goods,  &c.,  as  also  for  any  further  or  continuing  advanpe  in  respect 
H, thereof,  and  such  contract  shall  b^  binding  uLn  the  o*net  0^  the  goods  &c 
"  ncjtvuhstanding  notice  of  Agency."     And  4t^,  Section  provided,  ^.  T^i  Act 
to  be  defended  to  give  validity  to  such  contracts  c^nlyjas  arefmentioned  in  this  Act 
and  to  protefctonly  such  loans  ak<'8ball  be  mide  6r.ni>fe  a«d  without  notice' 
.that  the  agenl>aking  8uch,c(^ntr«ct  h««  noifnthority  to  make  the  same,  of,  is 
actmg  mala  Jide  iV^'SI>.ecy  thWeof  against  Jthe  owner  of  such  ioods."     The 
legislative  history  of  thfec^riiish  Statutes  and  j  the  motives  which  gave  occasion 
for  their  existence  will  not  fe^  exUined  :at  lebgth  upon  this  occdsion,  as  every 
particular  ,n  this  respect  is  ampl^  and  fully  ^tailed  and  explained,  and  will  he 
found  in  Story  on  Contracts,  §363';kq,d  Note  (3)  in  extenso;  in  DtinlVs  Paley's 
•  -^f  "cy,  Ch.  3,  part  1,  §6  in  extenso  >  Parsons  on  Contracts,  pp.'  -79,  80  •  Bus- 
sell  on  Factors,  pp.  87,  88;  and  in  the  Jatest  edition  in  1858  of  Addison  on 
Contracts  pp.  318,  319,  320,  321,  32^.     Af^er  stating  the  strl«iness  of  the  old 
tp  this  last  author  sets  out  the  ttiodlficatioii^^ntroduck  by  the  British  Stat- 
utes, and^  after  commenting  upon  tiiem,  concl^ides  ip  the/fdilowiqg  terms:  "  Al- 
though  therefore  the  owner  of  good*  who  entrusts  tjiem  io  a  factor  to  sell 
expressly  prohibits  the  factor  from  pledging  them,,  the  prohfeon  will  be  of  no 
avail  against  a  pledgee  who  has  received  the  goodr  in  pledgffrom  the  factor,   . 

'.  Lrr/  t7"'  ""u"^'"*  ^''  ■"'*'  ''"* ""''  •'""'•Is  that  V  bad  been  pro! 
vou1nt,rj''"^  *''•"•-  Youpa.  under  this  Alt  treafany  agent  whom 
you  know  to  be  so  as  owner  m  accepting  any  pledge  from  him,  although  you 

t7  i!  r.  '•?"'"  '"*™'''^  ''  ''^"^  *«  ««»'  P^^'^J^d  that  yott  have  not 
be  ri  !i  i!  '?T  "  ""^'"^  ""^'^  ^"^^  *"^  ^^^^'^'^  W«  instructions.  Jt  may 
be  observed  that  the  present  jurisprudence  is  in  conformity  with  the  modern  law 

1   IT'  '"•?«^«/^«  States  of  Europe,  and  with  that  ofythe  Unite<LStatL 

to  It  Z" .    "^f  ."  ''^''''''*'""  """""  *^  *•""  «^  England,/nor  was  it^     ' 
to  the_*ld  law  of  Prance^  see  Pothier,  Nantissettient,  k1  27;  Basna^ 
Hyp^eques,  pp  4  6.     The  exposition  of  the  law  applii  to  this  2e  ha^ 
bc^thus  far  confined  to  the  opinions  of  theitext  writers  upol  the  Subject  ^houl 
reference  to  reported  cases,  which,  however,  are  referred  rL  those  rtCbu 
befo«  dosing  my  remarks,  it  is  desirable  t^  cite  ,,  recent  c/L  at'^me  Ln^h  a^ 

?h7l""  M  ''f ."  '"*'"''*"«  ''  ^'^^-"'^  iavolv/Hn^his  CO  tSio^ 
The  case  18  Nayelshaw  vs.  Brownrigg,  16  Jur.  897;/l3  ^ng.  C.  L  &  Eo 

^dei  Jtht'/!r^  "  '""l' '"  "'"'  ''''  ^^'^  "^4^'  I^-*  St.  Leonard  ; 
canSlll  f'owing  judgment.  He  introduced  the  L  as  one  of  groat  mer! 
cantile  importance  itiiAjMLjte|Kuuiont-ttpo>^  „f  ^^^^^^ 
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to  pledge.    -He  observed  that  to  ml  thk?„  "P""  """'*'"»^  »«  »«!« 

then.)  ha<>  been  passed :  that    ;4G^''^irc"Tr'  ?^'*'*"^'  ("'"»'"« 
V-  »^-'f*  of  the  pledgor;  then  by  the  Tq  J' IV  ^L  9?  1^"/"'^ ''•'''»'"'»  " 
garded  third  persons  was  enabled  to  J\  Ti     i  .  '  ^'*'  *''^  "^ent  as  re- 

•  «otknow.thatl.,heplerg^   1    „t;hl^ft^^ 

ipropcrfj :  operating  in  theTaU  ■  „lV       T^  ""^  '""^  >'^  ""^^^  ^^  t^o 

^nowinghi^^^besih^';:::,^:^^ 

.tract  with  any  agent  intrusted  wi.lr  ZT  ^"''^"''' ^'"'^'"'g*Personto;Bon- 

-.      "gainsttheowner/if  h„tlnro:vln?'"*'7.'^^^^^^^^^ 

course  of  business  and  4thl  luiT  .rT™"1°  '"  '^'  "'""»'  """^  «''^J"ary 

thorized  to  sell  th^  glrid  "„      T    *''°/'T  *''"'^""''  "^ont  was  not  a«, 

-  ^       'Vare  dealing  with  a^tent  if  v    ',    '  ^"f  "^"''"^y-    " ^^'^  «itho«ghyo» 

"  buy  of.an  ag^t      le  dr^ot'l"""         .  "    '^  ^*""'"""y  ""'^  ""y^-fe'^ 
"  IS  known  to  bo  ah  naont   »),«„  »k     i        -  ^  "  ^he  person  selling 

;    "  pledge  fro.n  known  a^'  tt  „  e^ei^t::  ^^  ^'T  "-P""""^^-^^  '" 
-  The  6  Geo  IV  roUtol  X  .  7         f  ®  P^"'"'  "''o  "'"'^es  the  pledge." 

,         ,        Ch.  ^9,  ..paired  the  omsIJsb^^^^^^^^^^  The  5  &  6  Viet.,     . 

Pled^,  lien.  &c.,  io^^^rt^^  j^""  "f)-'  *»-«  o^"-  any  contract  of 

■v     ™ents  of  mo  n/well  fofa  ^otin,  11:  X     Tr"  '''«'"•'«  "^  '^-"- 

>.,  notwithstanding  th    p/r^n" I  „t,      T^'i  ''  for  continuing  advanee, 

.  n;,tiee  thatthe  person  w  th  wTol       k^  '^  '^='  "  """^""'Sht  have  had 

"'The  Act  .ays  ttrtirlT  u    ''"""•"'^t"^  »g>^e'«c»t  w^'s  only  an  agent. 

"  '•'  -y  safely  l^lr  ^'^t;::      Tj^""'  ^"  '!^^  'i^'^^  ^'  P^P^'*^'^- 

/'know  he  is  the  agent  a^.it  '      {       ""'  ""^'"S  *"»^ >'^'  t^^o-gh  yoa 

/''the  usual  eo^roTb^i'^r^^^^^^  l' « 

/"jourfo  not  knowhe  h     Inl    V  ^ 

/  "deemed  the  owner  of  the \™„r       J' ^°'  "'  ^'^'''^'  ^^«  =  ^'  4">> 

/     "  vided  you  are  !cZ  121^  ^.i  ""1  ^""  "^  *'^»'  '^^'^  •>'«•  as  sUc^  pr^ 

^'  ^    "  deal  whh  him  a   the  ownfr ^Th        "     '°L'T  '^  "  *"«  ««-*'  :^«-  -y 

fm,  ,nd  sustains  tt  i^  ret't^Z  ^ "t^^ a^^  T'^^*^"^ 

••  Mm  «^„t  if   '  „  ?^™  '"f  *?  '■"«'  •»«"  ''«P<»it<«i  Witt  or  tr«n,mi,M  ii> 
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T^e  judgment  was  recorded  ih  the  foHowiDR  words  _"  Th«  n    \  r. 
ing  Ward  the  parties  by  their  Counsel  6,ftm!n.7*i,  }    ^""""^  ''■'■       «•* 

«nd  having  deliberated 'thereon    copSX    hi    !  P'T'^^r '''"'"'''«- »«««*. 
bj  t(e  plaintiff  under  process  of  Z!/    !•  '        """*  S^^"  "**«'»'«»        •'"• 

legalll  in   the  dofel'S^ri^^jr^ir "^  .^  -'««"  thereof, 

.nd  u^der  lien  and  y«^e.for  re'^Sf  to 'hi™  Tf    ^"^  '•'''  '"  P'^^^'' 
ther  J  and  by  reason  tl,reof,ri^„eh^^^^^  f '""^'"  "noney  made 
nlreadjso  adjudged  a„d  ^der  d  b;ri:;„';.P':,t"''  "  *'r""^'  ""*---• 
thirtietUayof  Junerastby  the  bIi^  CouTT  iVl     "''" ''''^'''^ '''' >^ 
the  da^l  of  the  said  selzurefthet  w^  d  "    '/  ^^'l  ~'''''^*""S  tM  « 

•the.  adSnoes  aforesaid,  anSfor  the  ITJ  """^  *"  '•**  ™''*  ^«^«'»<^»»»  «>' 

and  whilh  «m„  ,«„  Jn'due  to    I  e  dSZ."'""'  "' '"""«  *''«''^^«»  g«><^«. 
hun'dredUunds,  4nd  that  nlht  the  ^'T  ';.""^  ''^"•*'"S  *H»"m  of  fou  _  ___ 

reprice  ^fn.tance  have   e^a^a  ^t  ^f  !T^  "''  *''  ««l«*,  plaintiff^.  ^..  .^ 

repay  theW  to  the  defeSn t.  J^d  si"  th"'  Z  ""'^  "  '"^ 
t9^W.lDay  and  Cramp,  defend,!  auS^^^^^^^^  costs  rf^Wa.'..       .  . 

2<»rranci(fcJ!/om»,  for  plaintiffs,        \  •  «  Acfion  dismissed. 

^»y  «t  O-am/),  for  defendant, 
(p.  w.  T.r  "* 


A-»T 


SUPEKlOJt  COtjW  /       1—  -      — - 
MONTREAL,,  18th  FEBRU ABV^ieo.        '       % 
Coram  Smith,  J/       \ 

No.  1191.     /'  \  ;v 

.  Browne  va.  ^nes.     j  \     , 

.     .  V  ^N^NT-EXPULSION-li  VOCATION  OF  ACT.     ^ 

This  action  was  brounhf  ;»  «i.«  ql      •     ^  ^^   " 

dollars,  l.i„g  ebe  a/oK     V-ar^'f;::  d^*  ^ '^^^«'  *«  -»  of  sixfy- 
<refault  six  days.   /  '  ^      **'  ^  '«"'  J««  ^l  '^e  defei^dant,  who  was  in 

The  defendant^filed  an  exct-nti^^  a  i    ^  -  «     , 

•b.  iv  rf  r*.„,  rtj,  I.  ^k  Jj"^„^''*  »«■*•'«•«  a.y  of  «„i«  „„, 
«n«iogiB  tk,  Superior  Co.r«  ^       ""''^  '*''  "««'"4  ■»  Mses 


)■>.-■.•  ■* 
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8.  Th.  third  ground  of  exception  wm,  that  the  non-payment  of  •  quarter'*  rent 
hy ^tenant  (who  was  only  aiz  days  in  arrear)  was  not  a  legal  ground  for  a 
rvsoiBion  of  a  lease  and  ejectment.  *  .        v . 

J.  L.  JMbmV,  oounsel  for  defendant,  contended  ihat  this  was'  an  exceptional 
proceeding,  and  that  the  said  Act.  18  Vic,  o.  108,  \nghi  to  hive  beeb  sJLially 
invoked  m  order  to  enable  the  Superior  Court  to  Uke  cognittncc  summarily  of 
the  matters  at  issue.  ,-   '■ 

The  qne,tion  ariBing  out  of  the  two  Brst  grounds  of  exception  wqs'as  t» 
whether,  in  bringing  a^ionsin  the  Superior  Court  under  the  Lessor  and  Lessee's 
Act,  It  ^as  essential  that  the  said  Act  should  be  specially  invok<k]        f"^ 

In  "guing  the  point  ijrising  out  of  the  third  ground  of  exception,*  uiito  whether 
a  tenant  could  bo  ejected  because  in  arrear  six  days  for  one  quarter's  rent,  Mr. 
Morns  cited  the  case  of  mafy  vs.  LaMle,  3  L.  0.  Jurist  45.  in  which  it' wa. 
held  by -Ju%e  Badglcy,  that  a  tenant  cannot  bo  evicted  ia  virtue  of  the  I8th 
Vic.  oh.  108  sec.  2  p.  4,  on  the  ground  that  he  had.notpaid  his  rent  con- 
formably  to  the  conditions  of  the  lejiae.  »~  ,      '~" 

Smith,  J.-In  giving  his  decision  remarked  that,  according  to  theold  law. 
the  non-payment  of  throe  months'  rent  was  «ot  a  sufficiept  ground  for  resoision 

L^JTIa^^^TZ  r^'T^'^''^^^''^^^  108.  the  contrary  had  already 
be^n  decided  by  him,  though  some  of  th«  Judges  differed  from  him  on  this 
point.     The  invocation  of  the  Act  was  not  essential  to  the  validitvof  thft  deo^ 

The  exception  was  disdiissed  with  costs. 
/>.  ^rowne,  for  plaintiff.      ,         . 
J.  L.  Morris,  for  defendanh 
(J.  L.  M.) 


-   \ 
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MO.\PrREAL,  31  OCTOBRE  185a.- 

\ 
Coram  Monk,  J. 

»  ■  ■ 

No.  1496. 
F.  Pillion  etal.,  va.Joteph  Binette. 

TBMOINS  NEC£8BAIRE8. 


\^-,. 


t 
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Ju«:*Qjleparentco,«In.gem.ln^^^^ 

.  le  demandeur*  pyant  prodtait  Joseph  Legiult  comme  t^moin-  qui  d^darait 
sur  voir-^ro.  que  feue  Fransoise  Legault.  mere  des  demandeurs  ^iiL  Z^l 
les  demandeu™  objectaient  4  I'audition  du  t^moin  parcequ'il  ^tait' alli^  3 
demandeurs  au  d^r^  prohib^  par  la  loi.  i~    -J  *  wue  aor 

En  r^nse  4  robjection,  le  d^fendeur  d<Sclarait  qu'il  entendait  prouver  par  ' 
let4mo.n,desactes  d'h^rl.ier  faits  par  les  demandeurs  apres  le  dL  de  leur 


,> 
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^londoleurpdreetquelesaote.  .jant  •«  lieu  daos  Hnt^rieur  de  It  fimiillt  T      -        ' 

neoeiMirw  e^ttitle  seal  Wmoinde  tola  fttita.  ♦ 

LeSoojobre,  Son  Honneur  le  Juge  BKaTHKLOT.  aiiJgeaat  A  IcMmfiui    . 
«n..«tenurobjeot,on  et  d^cid.  que  le  timoin  4lait  ineomp^ot.  '         *^     ' 

^ctLTdlT  •*  ••'""•'l^"' f^""'  P«"  ofcj^'  <Je  fai-  reviser  et  renvei^er  1. 

JMONK,  J.— L!f  motion  est  noooMie.  -^ 

«.  «&  (y.  Z,ay?amme,  pour  le  defendcur,  -  ►  . 


'^f 


\  ■ 
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COUR  SUPERIEURE. 

MONTREAL,  31  DEOEMBRE  1*9. 
,    No.  407. 
Coram  Monk,  J. 


"  Thurber  vs.  Filon. 


T 


P*«mptotar  •'"•°  '"'  "»••'«?"«"  PO"  Wdltlou  .»,  une  premWre  exception 

^  Le  2  ddeembre  1852,  le  dcmandeur  et  le  ddfendeur  pontractejit  une  sociit«J 
eommercale    ensemble,  sous  le  nom  de  Thurber  ;t  pL,  et  ce   LrToS 

«KJM5t6  fut  d«80ute  par  acto  notari«J.  ♦  Thurber  slobligeait  de  payer  les  crJan 
Sd"  f ThuZt  ^'  '"^  .-ul-propriW  ^.  fonSs  de  la  "Ztt  Kbn 
Thurber  de  poarsu.vre.  de  eoUeeter  et  de  reeouvre,.  soit  au  nom  de  la  S 
Pans  sa  declaration    ledemandeuralligue:  q«6  Pilon  esrend^ii^  en^^^„  ,7^ 
•  Ztf^A      Tl  '^*/?^"P"^'  pour  achetcr  des,  propri^tes,  ou  qu'il  n'a  L 

pe;t:.r:;r  ^^^s:^"'  v*  ^«^-^—  --^Mon  p.- 

Le  difendeur  a  plaidi:    lo.    Une  exception  p^rempuiire  dans  laaaell«  n 
.Udgue:  que  par  I'aote  de  dissolution  de  spd'te-duU^^^^ 

Zut?        f  r'  ^"^"^  '"  ^*^  «*»«•  P*'  '*  BocieujT«x^i2«2 
d  loeUe  et  aossi  de  toates  autres.  r^clai^^tions  quelconques  •  one  le  ^TaZ 

5°«»  I  flfitinn  dnvnit  8trs  I'uulHHty.^  ,».,»  pour  fewer  Pilon' A  rendre  eompte. 


■\. 


I 
Tl. 

ruou. 


,  >-  — 


diction,  «  .  d™/"^,!'!  "    E      '"r"  *  '"'  '^'  <»'  l'"^  j" 

^.  K  ^jcowe,  pour  lo  (lemandoup  "  f  AcUon  ddbouWe. 

f^'^^^^^^-Morin,  four  lod6loadcnr.      '  '^ 

COURT  OP  QUEEkW  BENCH. 

**  "*  APPEAL.  /       ' 

V.  I  Guv,  J.  „j,^  ■"""■■•'•■'"■'■'"".J-, 

.  r     ■  ■     'y        No.sa.j  '     '  ■  . 

THE  MONTREAL  and  CHAMPLALV  R  R  On    /L-  ^      ' 

.     •«<*Pf  noe  by  Buob  unauthorised  offlo.«  "'"""**'  «'""»*^'"^«'.  «.otwltb,U„^„g  S 

oftheL.0.  Jurist.  -^^  / '"""'  ^^^^' "-^P^fed  «»  page  203  of  the  2Dd  yoL 


> 


C( 


> 


efen- 

\ 

in$; 

■  V\ 

OF  QUKENS  BBNOU,  1860. 


•.''»• 


89 


B.U 


kmpiii 


"  -ine  pence  c«r«„cyfpf  ,uch"  I.rTrm    „  ^^rT  "'"''""«'  '"*»  ^5«  "-»r« 

"  that  William  A.  A*^-2;  rth"  Ll   '    T^^\f  -' ^  jo-P-y.  but '"-»^?.--^Ta. 

"  which  the  8.id  WiliiS  Tit:  r    \  """"""^  '•''"'"''**'  ••"•«"««.  "d 

comp.^  to  W  »  note  or  bill  i,  «p«,i.l!,  »S  Wl^°  -  ??**' 
tboro  pointed  out  ba» -Ml  biimr  r„T^a  •     ^  ^*'°'"'  »"<• 'K«'°"« 

of  the  Court—        '  "™  oe  reversed.     The  following  is  the  judgmAot 

«  of  .ttachmcit  in  thi,  cauL  on  th! „  ^         V""'°'  *''' """'"^ "F  ^»«' '"» 
"  secretaij  of  the  Raid  resDondenf  h«i       i  •  .        *'""^'  ^"''«'  t^e 

"  of  the  said  respondent  had  ZinLX.Z^tttf^f  k     «*'*'  ''r"**»* 

■'  «id  ..0  dim"  t;r''.H3"^'?*^°™  *'°  ""■""" «'  "■• 
;;tou..  p^-.di„of  .b.  .ppeiLr  ""^rjriTiTteS^ 


/« 


'J 


luV 


\ 


'/}' 


COU|lT0FgUBEN'8UN0H, 


,*f 


"in  the  ppea,i««,,  40th  coadomn  tho  lu!   /  f         ••"*  ""'*°  •"'*  ""^  J*"^ 

•;  .urn  of  »hirty..u>„«d/.iri  "t"?r'  •"  "'^ ''  *'"'  -pp""-*-  "»• 

■      ">H  .„d  th.  Court  dothlll    t  """^  ^^.  '^'  "'"^  '«r»'«««  -  2rV,r. 
.,     ^  .     "  thol,  oo.ti  io  tho  Court  biw  on  dl    'T''^''"'  "*  ^-^^  *^»''«  •?!»"•«*• 
.  -  "  that  the  record  bo.romit  ed  toTho  Sa^  -J  c..„e«,tatlon.     Add  it  i,  ordorod 

niutod  to  tho  Superior  Court  aitting  at  M'ontre«|." 

Betl^^H,  .fr  DuHkin,  for  »ppolIa„t,      "''«""'"'  *''" "'«  ^'«»'t  «»olow  revor«d. 
Jio$e  it>  Monk,  for,rc«pondent.  '    \ 

(B.  B.) 


tf 


CIRCUIT  COURT. 

ilONTRrfAL,  ia,«  DEOSMBSR,  1859. 

Coram  BERTIIELOt,  J. 

No.  3319. 

Jfarris  dt  al  yB^^Edmon^toni  &  al.     ' 

.      •>  . 

OARKIM—LIABILITr. 

U«iO.-Thtttbecl«a*.ln.BIIIofr,din,.h..,.  "    I 


FCeandnut," 


tho  Steamer 
td  suffered  bj 


»f  .«M.,  which  h.J  b™,  imlSir  n  ,T°'; ""''  '"'"''•>'  ["  ""«  Wling 

but  from  causes  and  accidents  for  whinh  h  '         '  ""^  "^^  T'""  ""g'^genoe, 

proper  care,  and  „«ed  all  pr  ;e7dCL  Kl^  ^^  4  thc/t^k  .,1 

was  that  by  the  express  agreement  Je^  ^l    ^'  "'.'"''  '""^"^  f*  «P  ^^  the« 
they  were  not  bound  for  L^  '^  ''^''^"'"'"ed  in  the/sHI  of  Lading, 

defendants  into  which  they  had  theZvlstJ/?  .  ^'"■'*  "  ^'"^  ^'^  ""• 
on  the  wharf,  the  attention  of  theSrof  Tt'^  !!'  '  ^"  '^"«  ^"*'*'* 
•cUng  for  the  plaintiffe'  shipping  Hnt  L  X  ?!.:^  """''*  ''^  **«  P"'^ 
p.p«wa.b..eno.and^e^X^ 


fi;,^— '• 


■'Ai^^ 


..,.m.uti^m-. 


CIRCUIT  COURT,  1869. 
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'^    . 


Mil. 


•UtlDg  that  h.  b.d  r«^oJ  U  broken  fVom  the  .hip.    .On  tftr  «.a,ln.tl«6 

brok6o  on  the  in^do.  .pp«ri„tlj  fr„„.  ,ho  effooUi  of  .  hea,v  blow  udob  the  o«»    "-SriV-. 

JuW^'"'  "  *'•  r^""-  ?^  '»»•  •;"'^"^'  «^ »"«  '«-«*  J«lK.  who  gave 

comm    common  carrier,,  .e  «.„t  ohurg<5a  do  trannportor  do  LiverpoorrvIonVr' 
not  anHwcrablc,  for  leakage,  breakage  or  ruat." ■""»''««i 


col?t  '"  '"'""''  ''•  *^''''' "'  ""'^  "--^  ^  M-*'^".  —  qu'»I«r.i«e  . 

Le.  dAftndeurs  ont  plaids  ^"'''"  ^""i*"*  fitre  «»»ou.  de  la  domande  ea 
vertu  de  I'except.on  ausdite,  con.enue  dana  le  6.7/  o/ lading  et  so  reZ^^t  2l!! 
rementaurce,  na,e.on,^t.,nuB  do  faire  auoun;  preuTe'^^u'ZTr  ouW 

Lo»  d^mandeura  ayant  fait  faire  iWanien  de  I'^ut  du  6o.7«r  en  la^aniAr. 
or  .n„,re.  il  a  6t,  conatat.  qa'U  M.it  i„p,opro  4  !'««.«:  auqudilt^^t  Z   ^ 
^  a  vente  en  a.ant  .ti  f„ite,n  la  maniirVordinaire.  3ea.alde™^^^^         . 
pour  la  ba  ance.     La  pr.uve  da  demandour  eat  co^pl^te  qua.t  mTde  > 

Cea  dern«ra  ne  aont  paa  exempta  do  reapon«abiHti  dana  le  caa  aetuol  nonot 
Btant  Texoeption  contenue  au  biU  of  fading.  . 

Lecommlaaionnairene  pent  adpulerqu'U  nertpondr.  pas  do.»  faute.  oudeoB 
que  la  loi  suppose  6tre  aa  faute.  '  °"  °'  * 

robjl?.vS/tr  ^"T  ""T°'"'  ««»y3r  deprouverque  la  boite  oontenant 
obje  .vau  (>t4  trunsport^e  et  d^ohargA,  aveo  tout  le  soin  oonvenable.    ^ .  . 

.uptir  oToT '"1  x*^'"""^  P" ''*""•»"  P"^ 

.  si?r  :^'^;t!:'''  ^'  "^"^-^^  ^^^  ^^'^-^^-'  ^-^^ « --  -^ 

.      Autorit^s,— Pardeaaus,  vol.  2,  p.  642.  -  ;    '        . 

'AngtU,  oonimon  carrier  assimilttted  to  an  insurer 
«,^1!**  V  ^"'""'  «»ig»»iw,  the  law  presumes  against  a  carrier  in  every  caae 

Ja«L!  I  !r  ^•T!"''  "*"""*  «hc  carrier,  unU  ho  shows  Me  injury  could 

of fbilh  oTIi  "."^n """"'* '*"•' ^'^^ ""^'^'^y'  «'  ^'-'^^  theconpequenoe.^ 
«  »  breach  of  their  l<^al  duties  as  such,  by  an  «»«»,  aarum^mt '    AnH-fcT! 


z'. 


.#• 


"■^^^^^j 


-  ;7; 


tS^ 


■T  '.ffrK 


^'^^:  f/m^^^m* 


llaiTii,  Mat. 
»». 

MMOIIlluiN-. 
Mil. 
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CIRCUIT  COURT,  tm. 


ceroid  of  .Jch  Ubour  .„i  «„.^     '      """""  *""*'  ^  ^'"P«"-  ''«"'  th« 
C«tte  autiriWi  oorrobore  oelle  do  pQrd«.«u«.*    • 
JudRmoni  for  pl.i„Uff,  f.,  ,h«  f,„  „„,„„„^  ^,^.  ^^^ 
Crof,  ,t  Bancroft,  for  plaintiffi,. 
/fo««  &  AiVcAiV,  for  dofciidattta. 
(U. 


COURT  OP  QtJKKN'8  BKNOIl. 


.  r 


'if 


^^^  APPlAt. —■ 

/PnOM  THE  SUPER,o«  OOURl^  1,^101  OF  ST.  FRAV018. 

MONTRfiAL,  7th  MAY,  18flO 

t'"'-.  s„L,  n.  u^»„,»^  „„,,;  0. j.,A,„,„, J.,  „„,,,  , 

.       „  No.  10. 

V  AppiiiLant; 

Held    th  ..k  ^     '  tMi>oiiDBirT. 

,  ternw :  ^^  "  '""'*''°*  •""»  •««"«/  i*«V<;  in  t^  following 

"8h^coj::;'j?^::r*"'d'T;  ''■''"'"  '"^"-'^  «^  *•>«  ^--•••p  -^ 

"  Cnada    „,!„«/  Jl  ^1!  °  V       ^"*"'^  ''^  «*•  *'""''•'  -"d  J^royinci  of 
"  Deniao.;  of  the  Townr»^fr?  "  Tn'"^  •^""^  '""•'-  -*<>  Simeon  M. 
"  right  and  Utie.  w  I,"  J^  o^^^HI     .     T""  '^'^^'  «-""'  «"  "J 
^  yyy^jf,  wnataoever.  lj„og,  being  and  situated  on  lot  No.  23  io  tlie 

etl,  JurUtl   Vol.,  p.  89.    Huston  r.^L^^T'J'-  ''^    8«.uel  v.,  KdmonSon.    ' 
2»i ■-  .-      -—.  "•  **""•*  Truak  Railway  C«upiny,  Juriat  3  V,I.  - 


CX)UIIT  OF  QUBBNi  BKTOIf.  188e. 


43 

/  *;  8;h  R"K«.  of  lou  l»  Ih.  Mia  towB«hlp  of  Hhipion.  .„d  lUl  Ilk.  «M  p.*. 

"  hereunto  make  in*  m.rk  ;..  .1        """"""''"  »<"  •^•r.     lu  wuncw  whereof,  I 

••  a™. «  mX:iZ'nZ  Z  7^Z,  ^^;;;',r  "•"'«"••'  •"—  «.- 


(BigimJ,) 


If 


(Hign«J0 

WIMJAM  H.  PHILBRiCK,- 

hi" 
nAVID  +  GUAMMO, 
mark. 


hii 
IMKKKK  +  ftrcilAHD. 

mtuk. 

HIMUN  M.  DKNISON. 


WitntMM. 


liii«.nt  parties  •  ^»»«<l««r.tlor  the  foilowuy  coDwot  wa-  made  by  tho 

SiOHBBOoKi,  6th  July,  1853.  *  "      ^ 

(Signed,)  WfLLIA.M  VONDENVELDEN, 

''M  ■_    '         ■'■'■'      ' 

J.  8.  SANBORN,  v 

"iniM.  DUdin«.Zr     J     ^         "^^  ^'«'"""<''  «nd  the  documents,  proceed- 

"  Minor  IhliZlT^u  ]   deliberated,  considering  that  the  said  Simeon 

aioorPenison  h«,  fully  proved  the  material  aUegations  in  his  said  d«,l.r.tion 


Ml4 

i>Mi«pa. 


f) 
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/ 


COURT  OP  QUEEN'S  BENCH,  1858. 


Klohard 
iXwtoon. 


^ 


■'■^  ':'■ : 


"  thereon  '*»*oted.  situate^^^Tn  1^/0™  '  *';"'/^'"«"8  Ho««.  «<,  fiuWe 
<  "  the  eighth  r-ngi  of  LotTL  'idT.^  T  "r  c?  ^"^  T»»*7-*«^  « 
"  North.  South  .„d  West  wsUtl  Jv  J7?''*  '?"P*""'  »«"'••'«»  ««^«><» 
"  Sia.^n  Minor  Den«otrCS'i!ilt  7«"^  '^^  --P"«« »»,  the-iti 
"  land,  of  the  Honorable  Sir  Jan,rSt«!r?  n  '^  •^'""'  '"'*  *»"  *"••  ^  »>J 
"  J.  Richard  is  in  the  powLVor  of  thT«  T'  ""^  ''"''  '^'  "''^  P'"'"  ^ 

"  f«>a.  the  aaid  Sin.^n  ^Zl^^\T'  ""^"'"^  ''*•"•»'*•  *«••  ™ 
"dem„tl.e8aidPiern,N.J^h3  '  I.  "  '^''«<J««"«'  -dj-dge  ««,d  con- 
"  -WMion IndSH^atiqp  of  thflw  M  „  T  /S"?' ''"''  ""*  »»«""»<">  »•>«  Po- 

,  ;  -ame  to  the  said  Sin.L  ^&S.  t^t ""  !"  ?*""  "''  '''''^^  '^' 
.'   "  Denison,  the  sun,  of  ^en  pounds  Z^hin        ^"^  *"  *•"*  ""d  Simeon  Minor 
-     >«es  and  profits  therJn^TtJti^r"^^^^^^ 
^       "distraction  of  which T^aowCr iZ*" ^"" *'" ^■^' '"'»'^*« ^ 
"Simoon  Minor  Denison  TndT«T„T;    rfi!' ^"•"' ^^^^^^ 

^;x^r^!^t™--r-^ 

that  the  litigant  parSXt  such  1""     "^'^'  "''"''  "*  *''«  ---««» 

«  'heir  o'ouotrr^Ip^^Uve^'^Cali^d^^^  ''"''"«  ^^"'"^  '»»«  P^'^ies  by 

;  Court  below,  asThe  ^LnsTa^^^^^^^  ^^  P--«^-^-  -  t  J 

"answers  the.^to.  and  mature  do iSron  ol  th  ^  .  ,  'f  ^  "^PP*"*"*'  ''""*  '^^^ 
.     "the  action  brought  by  the  ^sp^nS L  I  p"         n^^^^^  '""* '  "*''«  *'"'' 
"o»e  suing  in  damages,  for  X"od  tlJ       i"""  ^""'?*  «'«'""<"'<«  'as 
"appellant,  with  hirnVJl"^^  f^^^^^^  '^  '"'^T'  «»*«-<J  ^-^  by  thft 

"in  its  character,  and  thatlr^  """".'*' ^"^^'^  «' P«»^^^^^ 
"  Court  at  Sherb.;,ke.  purs  ant  to  he  7^'r    "'  ''*  '^'^  ''  *»•«  ««P«"«^ 
;  after  the  allowance  of  Lid  evl^X T  s'l"'  ^  '"^  *^'  "'"'""*'  ""' 
"the  two  parties  litigant,  the  rllZdent     if  i.*^  T  ^'"''*'  ''^  "'«  «»"«'»»  "^ 
"demami  and  filed  aVtiCaSfouL;^  "'''"'''^   ''''  "«*"«  ''  ^^ 
"notarial  deed  of  sale,  to  treceSot^nt^^^^^^        ""'^^'^  *'"«'  »»''-»  '• 
;;  and  seeking  to  obtai;  res'itut  on  of  p  rU  '^^^^^^        'T'''''''  '"  '^'^P"'" 
"petent  to  the  parties  by  their  own  1^1      T'  f*^'"^  *"*"* ''  ^««  °«*  «»">- 
"  for  another,  and  thatihereL Tn  ^^^r^I^''^^-  «^-«  ««*-„ 
"Court  in  favour  of  the  resrnln.  *''"  J^^^^^"*  ""^ered  in  the  said  Superior 
"by  the  Court  now  her  Z the  IS'-^f ""  '''^  "  """'^  ^^  "  --We'-d 
"bytl,eSuperiorCo„r  tatsVerr^^^^^^^^^^ 

"  que  thousand  eight  hu.^dredTnd  fifttV     t  'T*^"*^'"*  "^^^  '^  ^'"'"•'J. 
"add  this  (^urt.%e^tg  rl^^^^^^       ,  "'  *'T""  '" '"''^''^ --"^'^ 
"  ought  t^  have^^ndered,  doTh  herewl'    r"?''"^  '"*  ^"P«""  ^"'^ 
/  '  ""^''^ "«'  a«'<l«  and  annul  and  vacate  aU  the 


1^A 


y-^: 


^Q  Mill  pri. 
M  and  Stable 
oty-tlirefl^'in 
tnded  on  the 
dbytheniil 
the  East  bj 
id  Pierre  N. 
ds  the  same 
ge  and  oon- 
lon  the  pog. 
table,  Land 
deliyer  theT 
leon  Minor 
rth^  rente, 

»t8  0f8Uiti 

}f .  the  aaid 
erreN.vIr' 

i  Queen's 
hao 

erCouttj 
»nviotion 
rendered- 

•arties  bj 
b'S  in  the 
and  the 
»iig  that 
ond  was 
»  bj  thS 
petitory 
Superior 
nt,  and 
isent  of 
of  his 
inder  a  " 
dispute 

>t  CODl- 

aotion 
»perior 
lidered 
idered 
luary, 
srsed; 

CourC- 
Jltbe 


RiAhanI 

mMI 
Oeaifoa. 


"  proceedings,  orders  and  jadnnent.  .«  *k-  ""^ ' — 

•W.  fron.  and  after  tie  «,^  £  "f  jl"""*,!"^'"''  -•^'  ««»  ""dered.      ^,^ 
*'  Iftj-thite;  the  di^te  of  the  oonl„!  ^'  "'"'  *'**'"*"»**  '^ht  hundi«d-and     !^ 

"further  proceeding.  „  to  lawrdln^       '"*^  *"  *•••  ^""^  ''^'o^  «>r  such 
;;i-%,-eeingthatSthpa?tii:e"'4^^^^^^^^  *''*""-'•-'     ^"^ 

"  It  is  ordered  that  each  partv  doT„,T    ^      ""  *'  "*  "'"""'S  ^  """h  oon««,t 
"Jsid  out."  P'"^  •''' '"'»'  •"«  »'''>  costs  in  this  behalf  inourred^d 

J^jW^««^.  attorney  fbr  appellant.  ;         :' 

JW.am  AwA«,  attorney  for  respondeT 
^.  ^. -S«»iom,  counsel  for  respondent. 

(J.  8.  8.)  '  '.-'■'. 


-SUPERIOR  COURT.   •  , 

MONTREAL,  30th  SEPTEMBER,  1859. 

•     Cbmm  Badoley,  J. 

No.  2169. 


HB.D:-.TI»t .»,  affld,Wt.  to  the  «mHJt  tl,.t  th.  I 

c«>.rt.  hM  incurnK.  .i.ts.^':v  Lt:;;,"'-:^'' to "-» •*'*-  «»»'«>-  --upper 

byPeedoJI.„.«ecutedon^rtlf^^^^^^^^^ 
Pabhc,     *    *    *     (The  plaintiffs  ab^veTa^^t^^^^^ 
of  the  estate  of  the  late  firm  of  hX  Z^^      ?!?  '"P^''^'  of  Trustees 
aforesaid,  forwarding  merchants,  ^2^,11^^  S"T"^'  "'  *'«'"''-• 
granted,  let  and  leased  to  John  kpl'^'ffj^f"''./^^^^^         *    *    * 
warding  merchant,  the  defendant  aboTn       f  "'^  °^  ^'"'*'««'.  for^ 

.    certain  steamboat  or  vessel  forn.«!l   l  '***  Present4»od  accepting    that 

called  the  <'  India^'t^L^r t  T  "  f  li'  ^'^^  "  *'"»  *•>-  ^^    «- 
;^«cther  with  all  and^ing„Sel;'jn:2  "  f  P«"  o^  Montreal. 
f«rn.t«rft.and  appurtenances  whatsoeve   to  th!.  1^'  """^'^'  *««'''•». -PParel, 
W'«  appertaining,  for  and  durinrthe  nalr    .       ""^^  '^'''''^^"S  ''  »  «»y     ^ 
m^  reekoning  .ay  7  «Us  "L  LvSr^T ^  -1  *'^  '•^-*  y«" 
puted  on  and  from  the  fi«t  day  nf  iZ^l  .    /       *"^  y**'  **>  »«»  com- 
thereby  p^™fai„g  „„d  binding  hidZk.,^''.*''  '^'^  ^«^»«'-» 
-ecessary  to  the  said  vessel   fnd^tt  Le„C  !f "     .T'w'''"''  "^'»'  »« 
was  made  subject  to  all  and  sin«ular"hrr„  IV       .u"*'''-     ^'"'«'>  »*»'»  '«««« 
•nd  in  considen^tion  of  the  rlnf  ^    '^0^^^      ""  ""r*'"*'*'  "'» '■^^ 
-ea.n.payah.easfollow.,433.3.onthn^yy:^ 


-■A 

a: 
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Konth  et  al.J 
Macpbenbii, 


and  now  last  past,  the  Ilka  sum  on  the  16th  day  of  Octob^  „„,.      a  .v 
remaining  sum  ^„  t^e  15th  day  of  Deeember  next     Tha    ttl  ^f  H  r   . 
IS  now  and  for  more  than  the  »»«  «.«„.!,  i    '  "'"'  defendant 

lc^^co.;f.«re,  and  thpt  oT  the  ^Z  Z  of'  T  TT"'  '?  ""*"  •"'"'^*'»*' «» 
defendant  stopped  'unninl  thelt  lif    7,'  ^u'  ''  *'>*'"*''«"'«'  *»»«  «"<1 

of   .  wriH    ,.  \°  P""""-  deponent  vcril,  Wi.ve,  .h.t  ,i.h.„.  ft.  Sj 

U„a„c«  ..  «,e  u„c  of  .hoU^'  o^o Td  tf  """*"  °°''  "'"'"'- " 

cod«,„eice  of  .the  io«,l,e»c,  of  thedefendl     vl^  1      ■     "^^  """' '" 

A<AKne  <fc  DunkiH,  for  plaintiffs.    'A  ^°*'"''  «^«'t«d-  ' 

"  ^6io«  <&  Dorman,  for-defendant. 
'      (8.  B.)  .         • 


4-v^^ -^-^i 


.<r''pk,' 
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MONTREAL,  30  NOVEMBRB  185!,. 

Coram  BADaiiKY,  J.  • 

No.  029.  '  ' 

son  jpoux  survivant.'    ,     •  ^"^  """*  '"'^'^  entr'elle  et  le  defendeur 

.   I-  de.a„de„«  s'ios^riv!;;?^^^^^^^^  ^  --«  e^  deux  t.«L. 

fres  mojreus  de  fiux,  qu<il  n'«vait  nL  J^.^   .        testament,  pr^tendant  entr'au- 
^  des  temoins.        '  ^      ^'""j^  ''^^''^  f  .»<>"»«««  on  presence  du  notaire 

foauLsirent  les  tdmoins  instrument^k^ep,  qui  tous 
Jt0  jt  „o,nme   ea  prdsonce  da  notaire  et  dca' 

I- 


A  I'enquete,  les  demand 
/deux  savaient  dorire  ©t  a| 
,  formellement  qu'il  avail 
\t<imoin8.  . 

•■ :  «t <i«e lenr pr.«,e «.U comply    Zli     ,    t    f  """*'* '»" "wignag^ 

D*nty,  p.  104.  I  ' 

•  ^*'  C°^«  du  feux,  P.  430,  434.         '  '"         i  *  "^      ''    " 

.     ToulUer,  Tome  9.  No.  sL,  eilir"' '"^'"'"'"'^^^^^ 


-iga*-'-' 
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X>eiBOBUfiij. 


COUR  SUPBRIBUftJ,  W. 


'-. .  6 


e.t^ST'^'^'  '»«^«5fi«>«»«"fi'r«nt  maintenu^  J  1.  oaur  dont  I«  jugomeiU 
est  motiTd  oomme suit :  -  '>  •  •wj.uijwwoti 

"The  Court,  Aft,  consiafering  that  the  plaintiflfe  have  not  MtaWlshed  tUi- 

^  of  the  lateDarae  ManrGocfob  executed  before  Filiatrault  Notorv  and  wU^ 

aoth  set  aside  and  dismiaa  the  said  tnoffens  de  /aiut,  and  doth  also  reiect  th« 
«a.d  In.cr^J.tian  de/a^  of  the.said  plaintiff.,  with  costs.  •    '         ^    '  •"* 
X,om«^ercf/'r^r«,avooat8de8demandeur»enfaux.      ■  ■ 

CAerrter,  Dorion  et  Dorufn,  avoeats  du  ddfendeur  en  faux.  °  V 

(v.p.W.D.)  '  ...  ^  ^ 


•V, 


■  MONTREAL,  3bd  mRDARY,  i860, 
*       -.  IN  CHAMBERS.        VJ^.-; 
-,- CortMn  Monk,  J. 


.^ 


t 


No.  1047. 


^^    ,'  Treniain  ys^  Sanaum. 

PETITION  to  QUASH  CAflAk  fl^     '       f 

.         '      *  y  (  ' 

Hw.d:-1.  That  ftandalent  preferenoM  to  olediton  by  •  deffindant'  .!♦«.  w.    .      . 

•mount  to  "  secretion."  and  therofoiwJi™  „«  _.     "PRndant.  after  hix  imolvenoy,  do  not 
intention  to  go  tTZion^.nd  tS^„?»^t7  r""''  ""/"»"-•   »•««•  Th»t  the  dettndanf. 
.nd  his  treatLit  ofThlp  S.«f H^Rtl^n'l^e  rnT      ''^^  '**'"'  tohb'other*„dltor., 
leiHBft  himnot  tobo,herE.tr.::fr«i„;:S£^^^^ 
wa&to  defrmud4he  plaintiff.  """"wnoesgufflolenay  8tr«ng  to  shewlhat  hl«  IntenUoo 

'   ^^Ut  ttfl"  f^T'  "?~"  "^''*  '•"*  '"*  ^«"^'^'  «='  «P  fi'«  ""egations  - 
-:1st.  That  the  defendant,  .„  contempbtion  of  bankruptcy,  had,  on  the  23rd 

the' 5th  Z^^^A    ''".''i^""-     2nd.  That  at  the  meetings  of  his  creditors,  on 
S^ks     Sd   Thi'''    tf^r.^;  "''  '•"^«^'«^-«"i«.  h^  rcfused-to  exhibitV 

ffrr  '"'''*"'""" '^••''''■'**"'''^^'f«-  4th.  That  on  2$th  ^ov 
last,  Henry  Chapa..a.  one  of  his  creditors,  had  issued  a,,««.«.«rrrbefore 
nl^e^  b"^r  the  defen,d3„.     And,'  5th.  That  the"  plaintiff  ^t  laty 

iWn  V  ,  r"''  ^r''  ''"''  '•»«  «»«'-«"d"'>t  was  abof  leaving  for  Boston, 
m  the  UnUed  States,  where  he  had  procured  a  situation.  ^ 

with  the  exception  of  the  first,  viz.,  the  bill  of  sale  to  Maxham,  which  he  held 
wa,  onjrue  ^  r^arfsthe  plaintiff's  statement  of  its  bei.5  tainted  b^fraud  ' 

ThffiniTfrK'.r'r?   Thep>inHffhas,inhisaffidavit,setapfiJe^„nds 
I.  ^     p   ^  ^v  "^  "*'*'•*  ^"•""»-    ^^  «»?•'««  it  is  proved  that Sw?; 

which  Maxhim  bad  alleged  he  Mii  consigned  to  theXenrnt!  andTne  oHhe 
defendants CJditors,  and  the  defendant's  book-keep^bTti'  " 7^1^^ 
present  when  this  bill  of  ile  or  transfer  was  give.-Lare'  U  was  7Z  TtL 


\ 
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<he  defendwf.  creditors  tSe  who  .       ^  "'"'*""*  *'"'*  '*"  *'"'  ^i»8»''ot     bJU 
with  hi«  sta^ten.eatr^ro„e^!ur*"  Pr"'  T"'  "--i^ously  B«iified      ^ 
:  .motion  for  an  e«a.i  Im^oS'^' •"\'''?  ^"'J  not  obtain  a  Wder  t«,  ^ 

the28th  December,  the  Serid..t  f      .^.^-^^'^^ther,  it  is  proved  that  on 
ofhi^l^ksandesute.    ^T^hti  JlT'T'^^  "f'''^  *"  ""'''*'•"  »«">-"» 

•  -kiog  tb«t  affi^t  hav^norb^t  pj;^^^^^^  ''''  ^""P-^"'"  ^'-^'^^  ^^r 
i8de.twyedlxytheBrov«nJh„fT.^T.  '  ^  ""^  Presumption  of  its  value 
ttill  uo^id,  thV  ctK^    vl;  It      :^^^  -  'hioh  it  i«„ed  i!        '. 

-      propertj  had  been  s^L    '  The'fiU     "1      u*^ .^T *'  '''*''«"g''  ^nsfderable  *•     \ 

that  defendant  was  g^.  ti  flt^  '^       •'*  ""^'^  *"''''""°*''"'  «'  ««»-'.'  ^ 
.         examined  Mr/SeniofHedtS;     '?"*-"''  ""°  ^""-     ^he  defendant         -! 
,-«V,„"of  wW.he  did    ay^TeS^^^^^^^  affidavit  " .o  ^ a p«.,  . 

;plaintirsagerft.  and  who  mai  ul  .fflT  v        "  ■'^•'  *»'^.M'-  ««"  (the 
««,  going  to  BUn,  but  airJvtht  f  f  "V"  ''"''^'"">^''"*  the>fe^a«t 
.    that  he  was  applying  foraZ^io^  t"''''":?  "^^  ^«''«»^«"^'«  '''^'^ 

or  m  upon  ifs'/wn^fm^^luon    T7   l".^'*""'    ?'«  ""P'""  -'««•'»  ^*«"*  '^^      .- 
.Mieithatthe^nd    t  r;i,J^^^  «-^  •?«  .round  fpr  ht'  '     '• 

Alone.    N^SeirVfeLr!  "^'"''"'*''^^  ■    ** 

■'    fi«tpIace,^«tXL^rdLrK^^^^^^^  *' 

■    /-thesocisdw^^HTJ'Che^M^^^^^  ''«  "«'''-''•«  ^^ 

Mly  valude8s,and  whicrS  lo   /r^J/"""^^^^       Ae^f'-K  which  is    . 
'■'     ingofthecapias'l     Ipad^titjZ?^  ' 

^ow  that  he  applied  j;tZX^^^  ■' '^ 

.    principal  creditors;  but  that  thTt«^!^-       '■^\T"»'"'^''*'*»° ''^  """•^^f  >>«     ' 
tion,andcommUni;J^ t;^^^^^^  appli^-!  \, 

creditors'  a  ^tnigj^t  be/ore  i£\.^T  I  '"»'^,  '^''«^»  ^^^  i^^  recommending- .  . 

,:.  although  Jegalfy.iua4*S  ^J 

r^believed  the  defendarw^  alu^  ^  !h!!^l^""'^  u'*^^  • 

>    f^-eaffida^tbytheeJSS^S^;;^^^  ' 

ftewewe.     -  .    ■^^*"'7-'nay»,ho»?ewr,  be  taken  rf«  > 

«on/th«^iifendadt'8returnoSto^  -PPJj^for  an  action  of  separa-    ^  / 
bim;  hi.  fiilure  tp  exhi  Jhis  bS^jf  S""""  f  "^^^  '^"^  purchased  from    v, 
eredit^m^^dtoaccotriaii^^^^t^^  •-eeting^.ith  hi,     r  ' 

n««»edl^Un,--areci„,u:2,L^;i';^^^^^  " 

"  rfemembered  that  thev  all  ocoarr«J..SLi      ^  <«g«thIUaod  whpn  (jt  l- 

.  •«'-^'^ofeachoSn^St^S^«;V^»^^^^  ^i«  •' 

««»w«i.frattdulentv>^ljS«JJ!af^        "*"•"*  »*«»»««•>«  «»ese  '    . 

tion."    Ifthep,eferi,nce8^hatiJw  ?*?^*""**~'»'^*°*^»'»^w^^^ 

<ithercr«ditorsfSrZ^SS    '•^'*««''^•°*^  *  • 

thedelWaotdidin  Jg^:;r^  ^»^^^  ' 


y 


^ 


ai«U»  10  prwuie  hi^  jjitoatSr 
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\ 
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SJJPEWOtl  COURT,  I860. 

-w. *-     ■ 


m: 


As  tg  the  allegatioD  of  the  defendant's  inteation  to  abscond  the  nroof  in  tl.* 
«cord  of  his  application  for  the  situation  in  the  United  StatL  »tT 
p^ndaUpn  of  hi.principal  creditors.-of  the  ll^ro^hat  1^^^^^^^  ' 

before  the  issuing  of  the  capias,  and  of  the  "  hearsay  "  tesdmnnv  ?,1      7 .. 

bother  Judges,  we  ar«  unanimous  in  opinion  that  fraudulent  prefereZt  Z 
constuuto  "secretion";  and.  therefore,  a  capias  would  not  lieTTn  tfiew  • 
grounds  But  upon  the  point  of  the  defendant's  intention  to  abLond"^?  !lZ  '' 
ISt  ''•;"!'°r^--<^^'-d  by  this  case  warrant  the  belief  tirthe 
plaintiff  had  sufficient  reason  for  believing  that  the-^efendant  was  about  t! 
abscond  The  defendant  has  himself  proved  his  inUntiV  io  ^i^^U^n- 
and  the  fraudulent  preferences  he  has  shewn  to  his  othjr  credTto«  aTd  his 
treatment  of  the  plaintiffs  agent  when  he  called  upon  him  to  mZilife" 

to  shew  that  his  intention  was  to  defraud  the  plaintiff!*    |  " ' 

■p^J.       e       .•  .  ^  /«tition  rWected  with  costs. 

^opAam,  for  petitioner.  ,  ™  , 

<Steart,  counsel  for  do.  .1,.  *      ' 

Cttr/er,  for  plaintiff  '  ;,  », 


^tf 


'^A^  motion  to  revise  the  above  iudirment.  «nrt  o  n^«»;»-  *  ^  "^ 


\  „ 

■  . 

■,-■' 

,;p.    .; 

V  • 

•-'  .  /:_.!&;■:  ---      ; 

■"'    ■  \ 

,:'(,.    " 
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.    y 

II. 
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^- 
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'i'\  I. 


[  IN  APAbal. 

FROM  TflE  SUPERIOR  OOURt!,D,STRIOT  OF'MONTREAL. 


-^'O'^TREAL,  7th  JU!^E,  1839. 


»  «  ^ 


aho 


Appellant  j 


~  Hiaj-_fn .» ....  /         .         .  i.-  iilSPONDUITS. 

.he  Lo.»  C,m.d.  J„°L^i' '™' ""''  "'""^  »'  l»S°  205  .» ,1.  2„a  ,„,. ., 
l».J«..ofhcro*„dcbljr  ^"  '''*"'°'  ""''.WlWit  to  tb. 

»t«CMl  tower  .up  tt«M„dWii„„«.!7.?r^',^'.'''  """".itwOT.    r 

-«c.«.h,„,JZdJ.7dSSZTt„'bt^3:i-  ?"?"•  ' 

wood  bjr  He  biMb,5d  Unaelf  md-  -^    •  "    '  "^S  "  %j>«"laM  of  the     - 
■■■owoome«w,nlTOrreii|«ii!ilMnnriMMMjlUbllilj,,||.t. 


'  "V^^- 


\*.  ■•s 


\ 


..■^■:: 
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COURT  OP  OUBKN'S  BENCH,  18ft&! 


M«nUto 
vs. 


ment.     Thia  iiii),t«,»  :.  j-  ,      *"""''*''*  "»  mo  shape  of  a  notarial  instru- 

•liAu.  "pji  .S:(^'  s^S;l^1H*~'''°»'"''""*■«■ 
fcrjn  d^^promesses  qu'elle  artioule.  la  preuve  vooale  dojt  lui  fitre  refu/ 
r«t«.«con  ra.re  tend.nU  prouver  q«'«n  des  contractans  aTtf  ind.'; 
lors  de  la  negotjation  du  traitd,  et  n'j  «  oonsentJque  par  BuUe  de ". 
|j«  lui  doit  de  radmettre  A  le  prouv^r  part^oioin^.  §         " 

" f— -^ — ^ — 1 — , —      -^ *■ 

,..  See  also  same  author  Cbardon,  Vol.  2,  p.  63.  No  22    ■''' '    '  ~        " 

t,GreeiiIeaf,Vol.  l,No.275.  .  f      ,   «. --s. 

t 'Oreenleaf;  1  Vol,  No.  248.     ..   .         '    ;         (     "  J|  L         1_  1^ 

!^°7°l*"''^°'""^**"''°"'™'"«"««  cited  there        .^  '  ,> 

§  See  also  Nouveau  Denz.  Vol  »    d   71     P^thrT    u.- \,  — _ 

Vol.  1,  p.  171,  No,  164.  '  '^"  "-^P"*^"'  '>»"'«*«'»»'Non^'Seory  Bq.  Jar. 

See  also  MerUuVerb.,  Pre«.e.  Vo,  .4  ',  4.0.  rnr  1,  a.t  a.  p. .,..,  ^n.  1.  '^^ 


^UBT  OF  QUEEN'S  BBNOH.  1850.         V  ^ 

\'  ■  ^  ■•' 

The  abovfl  reimninir  iuAom  to  aim.  »i..*  a.     \  "      ^ ~~~- 

bj  p.«,l  evidence ;  bu^  TZX^Z  hi„k  il  "*"""'  '"•"«*-»>.  pro^ 
^  pl«.  I.id  down  by  Gh.rdon    2r^      a  .'*  "*"  "^'*''"8  ^  ">•  PHnci- 

tJoD,  in  qucUon  m«»t  bo  pr2w  f  r      "T""'  *"  "•^^^''K  tb.  oblige- 

hu.b.nd^bo  other  dlend.rrdth?!?."'?  ^  *'"  «-««««.  of  h^r 
ooght  not  to  be  .flawed  to  "uffer  fir  .^^  "  ""'  ^'^  ''^  ^"^'^  W--W..  .nd 

io  the  ob,ig.uo„.  r-poeerngt^irrir  r  SbXr  t  •^  -'^ 

For  those  reaabns  I  think  that  »h-  t  j       »°f  *"  «h  thej  were  given. 

X.  tiUmmay,  for  appellw^t.      _       Ju'^gment  df  Court  below  o(inarmed.      ; 
j; />apin,  ooannel.  ^^'''^~^--^  ^  ' 

:^  ^-  PoniinvUle,  for  respondent.      ^'"^v ^ 1   ^^ 

'A  Stuart,  oounnol.  '*'.>-  ^  > 


(8.B.; 


vrf 


.SUPERIOR  COURT. 

8HBRBR00KB,  27th  JANUARY,  1M« 

^'"•"'»  ^^^.  J-.  SlIOHTrJ.,  C:iRON,  J. 

No.  688. 

^hcin  V.  Bojftton. 


\ 


•.     rated  from  the  farm  from  which  It  I.  tTkl  Th^k '.''^  '"*"  »*'™'  «'  '■"«•»  »«« b-inf  ..». 

the  tlm.  It  U  .ought  to  approprlaU  J  t^  '   "h  '  "^' '"  """  ''"•"««'°"  ^^^  *^ 

;   "r«»'»'«^P«PO«•fc^whloS^tw!^Cl,^      "o-W-opriUthepu^haWTf 

acquired  by  bin.  o^  Tno  Be^^^tme^  kT'  ^  "  "'"  "''*•  ^^'"'^  ^.d  boon 
.nd  whiohL  been  dofi^:J  Z^^lZ  IZ  '"Z  "*  "*"  ""^««'  ''^«""' 
ing  it.    The  parcel  of  land  had  „!»!!.!!  ^'  "'''"^  *'*''*"'"  »'««''  i"?'"*- 

cattle  bad  paatured  uponTt  L  ool   ^^^^^^^^^  fr6m  Koed'a  f«rn^^^  hi. 

years.  T^-inH^C^lZZilF^^r  :!  ^^T'""^*^" 
mill  was  ereotcd  purchased  this  milUrivL     .  """*»*'«"»  °1^»  whieh  . 

thereon.  Plaintiff  hadTeverird  L  lafer""!  "'"'''  '^•"  »^'"«  ^"'* 
Bite,  and  Beed,  regarding  wrsoE  JZ,  .^  ^""''"^  """'^  ^"^  «»'*"'»"» 
iJoyston,  who'co^n^enidtSa^rrd  I  '"T.'  ^* »°  ^•»««»«Cendan[ 
tiff  akiui^ing  this  aot  to  be^  S«  of  ^.V  •*""'"  *^''*"''-     '^*'«  P''''- 

have  thelK>Lsion  restored  .rhi"„  ?«»««««-.  instituted  this  action  to 

«>-r^I:?  ^::"±:  J-^-^^^^  with  the  ordinal  co^cfuslons 
amnios  plaintiffVplS;^^^-^^^^  privilege.    Defendant 

W     The  PoT^ts  for^^li^rffTlubthtlt'^ 

yearaMadav     2n.l  Ti,„  j-  .""""'"»"*»—"*•  -His  possession  of  »    - 


iU*^ft^m  one  Heed  pMWfUoSeiffii^ 


years  ago  and  proves  . 


./^i 


iV 


A-" 


^ 


M 


^. 


"Hi  ^  '^  1^'^ 


iHrto 
HoTitoa. 


stJPERroR  count;  ibu. 


IF- 


i  C 


that  when  aaid  dood  waa 

trcoB  to  denjftto  tho  lino. 

Hover  fonocd*  it  out  from  1 

ever  Imvlng  i^ivon  up  ,,„w<Ui„„.     ,4    j  i„du„,:r.,'7r'"""  """«"»  PlilntiflT- 

by  prpt««i„JKIw|„  tl,o Xtiff  alW  1  "  *'"*  ^'^  "«  """^J  ^h  «n«tt«r 

t;bIo.  A,  he  ac,uirod  i,  f„,  «  iU  p  t  ot  ti™  t  ^"^"'^  ''"  ""-P 
the  po«o«.io«  of  II  an  .uuh.  t|.„  faol  ZZT  T  *"  ''*  ''-  »»»  t~«Wod  in 
oattio  boiuK  allowed  to  r.  nZJulllJ"^  "'t^''  '"  «""d'"  '"d  wd  Ms 

tH«n  reputed  the  o,»,,crcr»i,W  21^^^^  *''"  '"""^  »^«»  P'»intiff  haa 

«»".t  .ho  defoudant  took  Ue^^^^^^^^  TI.0  Court  conVr 

J^^.5«»/W«,  for  plu,, tiff.  .  Jteniont  for  plaintiff 

►y. //ttw^t,  for  defcnJiint.  -    °  '      ' 

>r.  C?.  JUack,  counsorjfor  dofcndunt 

(J.8.S.)  IV. 

"(JNTHKAL,  aOTH  NOVEMBER,  IM9. 

Coranjj  Berthblot,  J.' 

No.  2419;  ; 

Ji  •"'""'•on  »oiii  InterniAddlinc  <riti.  ♦i._    -  •    ' 

Tk.  dof.„d.„„,  Fiirt.  r^d  Itf 'THTf  "^  "">"»>  i»  "eir  drf„„ 

f..J.«  Philbio  i  Jw.  „.„  o.p,.™"^'-  "^  ""If  «=«on  b^aght    Tkede.' 

ft«M.e  h«i  not  .VtooirfdW  .ith  lh.1^,!  .!h     ■"'  "?'"»'  '''^''"°.  Pl"*>d 
^<^<.    Ad.,  hJ.ri„g  „,  „„     ° ''«  «>'«  ""J  ««co«i«„,  of  «„,  „ij  ^i||i.„ 

\  f  ^'"°'"^''«P"'l»"i''°oftfu.i.d.b.»fa«. 


\ 
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p.r  .etc  rc^a  dev„„t  M.  J.  K  0  jlrr    T'^  ^''^'''  '«  2»  ootobro  1857 
-VU  dov«„e  M.  T.  I)o«ce  e  Itnf^f       "'  '^  ''  "P^'"''-  l^C   o' 

-«t  predmtes  on  oetto  onu«o  quo  doouiTil?  **!***  .""""""'""on-n'oot  dW  fait*-    — "— 
ondnmnds  .«,  dopon,  do  lour  ooStilr       ;"!''"  ^'  '*  •''»»»'"^«»  i'»  C   " 
Jane  Korfueet  John  Kairbairnrn:^^^^^^^^^^  ^ 

Mary  Ann  Kerfut  .aTon.:;.' •  IZZTT  ''"i  "  ""'''^  T"'  '«^       feu"  ^  •      ■ 

"^ro  et  quo  par  co„^q„o„t  i    doU  v    '"  '"  '^''  ''""  ^'"""»  K«rA,t  «« 

<  'te  3fary  Ann  Kerfuf,,  «  oondaml?"  .    '"  '"*°°'"*'°"  ''"  ^^''^  dilo  mcVe  L 


-  'es  do»„„deurs  pour  iL I'rr^""''  '^"'  »  «»«  -"o  do 


Icur  deolaration  en  oetto  oau«o  ot  Im.       .^''''  **  "•"«"«  '"entiohndes  en 

^-t  le  dit  JJichard  Philbin  t^ut 
<'ite  Mary  Ann  Wut  4  tv"  aT'  T"'  '"^  •"""-»  -  »>-"»  avco  I. 
eou«.ea„t,dol«  dit^sLTdeiltoT  7  '"  "T  '^^  ^^  ^"^  «"^^»- 
.  en  «aq„„, ,,  ^o  Tuteur  4«es  dits  enfans  leu  '  7"^  '^  '^'^  ^°'«'"*  Phobia 
la  somme  de  £9  t«.  cd.  dif  coursL  dLnM,       ^  ^  Pojrer  aux  dite  demandeurs 

centre  ehaoun  dans  lea  vromtiZ77        ^T^  '*  ^^  J"'»  1855,  et  ddZ 

pens  est  acoordd  a  MM.  T^TmoJ"  ^o-testation,  diat„«,tion  de^uols  dd- 
«»^  deo^andeurs  leu™  reoou™  Zr 1 1^!'/;?^  ?"  dou,andeur»,1lerv.nt 
leuif  appartenir.  ^"  '*  «"ylu»  dyeu^emando  ainsi  qu'il  ^oum 

t  "l'^  ^  -»'ft«-f«,»,  for  defendant  Pairbairn 
yan^MacB.,  for  defendant,  K^tT.  p... 
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MONl'ttBAL,  Mwt  OCTOHIB,  llSt, 

-T-       Oomm  Smith,  J.    

No.  IM). 
O'Conn^ll  n.  Corporation' of  JHontrm^. 


^ 


'  3,r'  ";;•;:::; r.L" trir  "v-r'  '""-^^^  ^ 

lor.  Mm.  ,1,1,  .  ,i„  ,„  ,„  :"-'T     T      ""  """  "''»"'''  I*  """Poixh* 

...end  ;i,.  4:^^  \3\':.;!'f"?''°''''''°  ""'"'"•''■•  «■""-'  •«•'"« 

l....r  U  ,,1,^  ropr-^nw  ^  o„»„^   ,"2 '    .hi  ^'J  '""^'  ''""  "" 

•uchi.  m.„.o    ..  .o..„p    „r!2„l     h  r       ™°'^"'°'"""''  "'"•  "' 

'  ing,  in  I  .r  hnru^L^-  '^  "^"'"^  "  «■')'  ""  '»  "■•  pi. 
..*  no.  bindi  ron  llf  I  '.ir"'  '"•"' •°."""8°"'«"'.  <"»«"»-..»., 
T.,.  ..torno,  iMi,.  ,,ir..  ,il    h.  1      ,T-  '"7"°'"°'  ■"''  ""«"'"• 

*f- Papin,  for  dei't$idunts.  ,||  /       r 

(A.H.L.)  '..•'■■■  ;.  ., '^      ,- 


'  i 


f-; 


* 


'  '\ 


^r.,ih.u,^  „.  r«/«^  :4.,;,.,,.  ^^    i 


Smith,  J.— TbU  w..  «„  „„.; '    .'^  .    < 


SMITH.  J.-TbU  w^  „„  ,,Uon  toro^^e^, 
tlrewHon  and  wiAi  ».  .-  "/ 

;y- r" "- --^^^^^  •  --« ■■■■  - 


^■••f' 


»,tli(Mllltofiipo||o|^ 

tn  1811,  .rofen  M». ; 
In  Orifintowit  t^L 
•nniiin,  for  wbi(j»^.j 


»«"  d-lmj*!  b,  are.     Tt..  .„,.  i  '  '  '""■'■  "'°  l>"iUini(.  i„.„,«l 
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third  point,  however.  w«.Ciiffil?",  *'"  "^"'""^  *''•  '^''''-danta. 

"lioved  tho  Insurance  Co.  from  thlr  .  hr.        o      •""*•'»''«»  of  <ho  Jl^ 
question  had  never  Uor.U.^T,lZ      owl^"  .  "k"  ''?"  ^"'""'^^^  "*9^  . 
vnoe      There  w«,  „o  at«t„eory  e„Ll^^^^^^  thia  Pro-  f 

^^«  of  d.«ou«ion  .„onK  the  author..     Thor^  a  a  ?''""  "^«  *«  »  «'«»»     ^ 

Jead-ng  pri„oip|ea  of  the  l«w,  but  ereat  dZl      ^^^'''''^  ^""'"""ity  *,  to  tho    ^_. 
points.     It  m.y  be  atated  to  b^  the  Hn^nd^T  ''  T'""  ""  ''  P"'"""'"' 
that  U  is.  contr«,t  of  indemnity.    S^th?™    "T  ^"""'P'"  °'''-"™"oe 
'eoo^er.     The  law  of  marine  InaLnc^w  J.^rw    f       \  '^'"^  ''  "''  "^''*  *<> 
•noe.  la  determining  t>e  ^sent  earthalr       {  T"^  ""  ^''^  ""'''  "'"•'•t- 
gone  .  „„re  thorough^  diaJIiord  rji:^"  *'''''"*''''  ^"'  '^  ^aa  u.der- 
jveatigated  and  «K«,rt,ined.    'sCt7n«  th!rf?  "^k'"'  '^*"  "'«"'  '«"'-»«'7 
the  qaestioo,  arises,  what  kind  orZl^lt'^^'irj!'^^^^^^ 
por.r,  onl,.  or  muat  it  be  permanZri  o'l  f       '"'^'7''  ^'*  '^  ^        ^"^ 
that  the  loss  muft  exisUttha  jUme  tk^  .„»•     •    7  ^""  «""""*  *»  '"J  down  is 
to  the  oase  of  «  HSiiliiL  .T^fi^  H^rL'    ?«f  \  ""  «-- "f^-^ed 
<^Ptured  by  the  enemy,  but  ..,,  "l"  f""^'  "^8»;h«^o  a»hip  h.d  bee. 


w-u  .uptu,«i  una-ifougBt  IHto  thT 
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y!!!!^uLZ\''[r^"'T^' -  ^*'''**'''  «»'«"don°'ent  wan  thereupon  given  by  thT^. 

^•'r;,*^"'-  t'ff  to  th«  underwriters,  and  an  action  brouRht  to  recover  oa  for  a  total  losa     It 

■mB  contended  that,  the  loss  being  complete  at  the  time  of  the  capture,  a  vMtod 

Y  ,  .  right  accrued  to  the  party  insured,  which  no  eVent  happening  subsequently 

could  take  away ;  but  Lord  Mansfield,  in  delivering  the  opinion  of  thTcourt, 

_       ^     sa.a  that  the  plaintirs  right  to   recover  as  for  a  total  loss  must  be  indeed 

according  to  the  state  of  the  facts  at  the  time  of  action  brought,  or  at  least  at 

,-^    the  time  of  abandonment;  that,  a,  at  the  time  notice  to  abandon  was  given'  the 

;vesse  had  been  recaptured  and  brought  safely  into  an  English  port,  no  loss'had 
actually  taken  pUce,  and  the  Jefendan*,  consequently,  was  not  liable  except  for 
^    salvage  and  costs  and  charges,  that  is,  for  an  average  loss.     In  the  present  in- 
stance, the  subject  matter  of  the  i^suranca  was  not.  the  whole  house,  but  only 
the  creditors  interest  in  the  preservation  of  his  security.     That  security  was  as 
good  and  complete  at  the  time  of  action  brought  as  it  had  been  before  the  fire, 
-  .     Ihe  plaintiff  therefore  had  suffered  no  loss,  and  the  principle  laid  down  by  Lord 
.        Mansfi,!*  would  -apply.     In  the  case  of  "Godsall  m   Boldero,"  reported  in 

'       /    '!;'"  pVi       ^V.?""''  '^'  P'"'"*''^''  ''^^  '^^'^  °o«ch-makers,  and  creditors  of 
the  Rt.  Hon.  W.lham  Pitt  for  the  sum  of  £500,  effected  an  insurance  upon  his, 

'     '''^''/*''" ''"«»"•«»»»'  "it»>  the  defendants.     Between  two  and  three  years  after/ 
wards,  Mr.  Pitt  died  insolvent,  but  the  plaintiffs  were  paid  in  full  by  the  exec 
tors  out  of  the  fond  voted  by  Parliament.     They  afterwards  brought  thqSr 
action  for  the  amount  of  the  policy.     At  the  trial,  it  was  agreed  that  a  verdk 
should  be  entered  on  the  several  issues,  aceoWing  to  the  direction  of  the  Colvt 
and  the  case  reserved  for  the  opinion  of  the  judges.     It  was  contended  for  Ihe' 
plaintiffs  that,  they  having  had  an  insurable  interest  in  the  life  of  Mr.  Pitt  li)  to 
the  time  of  his  death,  and  he  having  died  insolvent,  the  sum  insured  had  bclmg 
^ue,  and  the  payment  of  the  debt  afterwards  by  a  third  party  could  not  /alter 
the  case,  such  payment  iieing  gratuitous.     Lor(^  Ellenborough,  in  deliverii  the 
judgment  of  the  Court,  said,  "  that  the  action  was,  in  point  of  law,  foLed 
'',  "P*"?  "*  '"PP««=<1  damnificatipn  of  the  plaintiffs,  occasioned  by  his  (Mr  ^itt's) 
'  death,  existing  and  continuing  to  exist  at  the  time  of  the  action  brought!  and 
^       being  so  founded,  it  follows  of  course  that  if,  before  the  action  was  biu-ht' 

u  !     J*""^'''  '''"''''  ""^  ^™'  '"PP*"'^*^  ^^^^y  to  '«««"  to  the  creditors  fXm°the 

.death  of  Mr.  Pitt,  was  wholly  obviated  and  prevented,  by  the  payment  of  his 

debt  to  them,  the  foundation  of  any  action  on  their  part,  on  the  ground  of  such 

.    -  ^^  insurance,  fails ;  and  it  is  no  objection  to  this  answer,  that  the  fund,  out  of 

^         ;,7'«J*»»««  debt  was  paid,  .did  not  originally  belong  to  the  executors  as  a  part 
.  ot  the  assets.  **<=**  The    damnification  of  the  creditors,  i&  respeorof 

..  Jn  \v'''/f  r  "P""  **"  "''"""^''^  *'""*"«^  ^«  ''l""^  maintainable,  was 
.-  tuUy  obviated  before  their  action  was  brought."     And  his  Lordship  proceeded 

to  quote  the  opinion  of  Lord  Mansfield  in  "  Hamilton  vt.  Mendcs."     Thus  we 

find  the  Mmd  principle  established  both  in  regard  to  marine  and  Ufe  insurance. 

het  us  refer  now  to  an  authority  on  the  tWf d,  and  remaining  branch  of  the  law 
-       fire  insurance.     In  Parson's  Mercantile  Law,  p.  509,  it  is  s^d,-"  the  mortgaged 
.      .     has  an  interest  only  equal  to  his  debt,  and  fodnded  upon  it ;  and  if  the  debtbe 
paid,  the  interest  ceafies,and  the  policy  is  diflchaiged ;  and  be  can  recoverno  more 
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"  than  the  nmount  of  his  debt      AnA  ;e    i  • " 

"  damaged  by  fire,  even  considerably  or  per  ^rH  T'^t  ^^  "  '"""eagiH..  were    H..how«,.  • 
"on  what  we  should  think  good  XT  w ,     '^^^^^^  ™'«'>»  ''<'  doubted,  We..e;^-.„„. 

"  proved  that  the  remaining  value  ofthe  1  """'**  ""''''''  '^  ^»  ^"°     """  "'" 

"  than  suffieientto  secure  hLdetf  and  7  "'  "Tf'^"'  ^««  "^--'^n'y  "ore 
"and  eharges .■•    And  in  a  eal    ilL    ^Tr";^'^  P""'""  '■««••««»'  «-^ 

"  notwit..standing  the  form    rtrcnCfLr  *"*"*  ^''""'  '"  "'"'' 

"  thor  generally  or  spcoiallv  no   ♦!.?  u  X      .'*'  "  ^''^'goS^"  insures,  whe- 

"  ^*  only  so  i,H  S"S  i:;*^   ^:t ^It'  ^'"'  "'^^-^  ''"^^'^ 
"  the  speelfic  property  that  is  in^L  K'      '"^'ft'""  '»9'-»8«ge.     It  is  noti 
"I^cffect,  the  seeurity  is  iusZ  '    S    7^;"^?^^^ 
security  was  therefore  Lor:;'1vhat  11^:1     .f  ";"''^"  ''^^"-''*'  '•"« 
the  defendants  should  be  heW  to  ^d    ^       n"'  ''  plaintiff  suffered  whict- 
therefore,  the  action  must  be  disn^ld      An  i„,      "'^  "'""•     ^"  ^^S^^. 
"P,  if  the  judgment  had  been  dEe'i  afd  th  T^l '''"-'^'^^»-  -'- 
The  policy  was  £400  •  the  defenir  *''«3%»duBtS  condemned  toipuy.   ■ 

-  assignment,  or  sub  o^a  iot  frotl'"^  been  oM^M  fo 

this  amount  Ladd  mighMe  dlTht    ^       fl  u?'  '^  *'"^  ''^'^  »«M  f«r  . 
"e  threw  out  this  for  consStn    n  ea"  ^^  '  '"'  "  '"^  '"'  ^''  ^'  ""H' 
His  Honor  then  read  the foltwTrnrlTv        '^""'7  '''°"''  ''^'""''^''^  »1'««-' 
.    1.  That  the  contract    fiCrr' *"""''' "" '"^^ 
actual  loss  done  which  can  be TLs^^?/  contract  of  indemnity,  it  isUe 
and  this  loss  must  be  determined  bv  IZ    1  rP^"*»*'«»  ^'^^<^^  the  contr  ct, 
action  brought         *  «"^™"'«d  by  the  actual  state  of  the  case  at  the  timelpf 


.I;h'^l;:=:!!:"^-!-^--^»See  insuring 


*hich  the  n.or^,.age  rests  and  in  1  '  '"'."""^  ""'  ''°"^'  ''  '•'"•^«4» 

thereof,  at  the^tfme  of^rc^i  !  he  fnT""  •'  '"^  "'"'«''-"°''  "«  *»»«-+ 
interest  of  the  mortgagee  In  t^L°  thLV"!^''  "/  'P^''*'  insurance  of  tJe 
«Fcified  in  the  policy  ftllf  ^  "'«"'^.  and  is  limited  to  the  interel 

•nortgage  debt.  ^      ™"°''  ''^  ''  ^  "^^  ^e  necessary  to  coyer  hiL 

of  the  constitnt,  is  amply  crv^red  l^     f  ?  .  V"' "  "^""'^  ^"•' *»»«  P^jn^ef^t 
-ected  by  the  ibU,rTtho To  j^^^^^^  ^^'^  «f  *te  buiMin|s 

and  before  action  brought    that  1^^^    v'  ^"t'  '^'^'^'  ^^^  ^'^  ««c""H 
in.paired  or  ^iminUhed 'a^dtL?;eTt  ;?o  C^^^^^^  "«*  ^"  ^^  fe 

^«  cfe  mchie,  for  plaintiff  ""^  ''^^  sustained/ 


/?.  -S^Kaj/jfoif  defendants. 
(a.  h.  l.) 


**^S^::/s:j;;Ss::r^--^--»..«^ 
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BN  APPEL.  .       '      * 

DB  I^  CODR  SUPWICDU,  DltTBIOT  OB  MoimiUL. 

MONTREAL,  6  DBCBMBRK  1859. 

Coram  Atlwin,  J.,  buvAL  J.,  Mkbedith,  J.,  Guy,  J.,  Brunkau,  J. 

EDPHROSINB  METRISSfi,  A  AL.    (,Difen<kur»  <n  Cour  Inffrimrt.)  * 

.  __  AppelMto. 

■T   ; 

C.  A.  BRAULT,  (Demandeur  en  Cqur  Ii\flfieure.) 

Ju«l:-lo.  Q».  ra.tojl8.tion  d'uno  femme  mwMe,  le  nuiri  «t.nt  pr<«nt.  «.t  ».l.bl..  juolqued^trt. 
le  ityle  de  r«ote,  le  Notaiw  oxprimo  lul-mfimo  l.utoris.tion.  au  lioa  de  fclw  dmL  to  mui 
So.  Qne  le  mlIle^r  *m«iicl|.«  pent  vilableme^  .limner  iM  blenii  menblM 

Q""  "'hypoth^quesinl  g.™„tlt  le  palement  dun  dou.ire  pr«ax  e.t  u.  droit  raobUier  one  te 
n>lneure.«niMicip*ep«r#«rlaKe.peut«ll6ner,avecl')iutori«tlonde«)nm*ri 
40.  tine  pour  se  falre  relever  d'un  a^te  pM«6  durant  la  mlnoritt,  U  n<S  .ufflt  pa.  d'allteoer 
{««<on  ,■  mais  qu'il  Ant  la  prouver.  i~"u«iH^uor 


-^       I/actioD,  dans  laquelle  ce  jugoment  a  6t6  rendu, !»;  did  instifcude  Ie27  joillet 
1844,  par  Alexis  Dubord,  oomme  ayant  6pousd  Majj^uerite  Mafooux,  veuve  eo 
premieres  noces  de  feu  Charles  Brion  dit  Lapierre^  en  seoondes  noces  de  fea 
Toussaint  Ddcary  et  la  dite  Marguerite  Marooux,  oontre  Jean-Baptiste  Bergevio 
dit  Langevin  pere,  tant  en  son  noiu  que  «omme  tn^ur  ik  Louis  Naroisse  Beige- 
vin,. centre  Louis  Pt'lix  Bergevin  ct  Joseph  Ben-evin,  absents,>oontre  Jean- 
Baptiste  Bergevin,  fils,  ccs  dctniers  dtjint  les  seuls  enfunts  vivants  du  dit  Jean 
Biiptiste  Bergevin,  p6r^  et  de  feue  Josephte  Fortier,  et  contrc  Joseph  Gddin, 
tant  cdmme  tuteur  4  la  subsfetution  dtal)lie  par  le  testament  (19  aoftt  1841)  do 
la  dite  Josephte  Fortier,  que  coipttie  curateur  a  la  succession  vawjnte  de  feu 
"  Charles  Bripn  dit  Lapierre.         .  ,. ' 

Durant  l'in8tance,Ja  demanderesse  etant  morte,  I'intimd  feprit  I'instance,  eo 
se  fondant  sur  deux  transports  a  lui  consentis,  I'un  par  la  d^manderess^'  le  23 
ddcembre  1843, 1'autre  pur  Charles  Brion  dit  Lapierre  fils,  le  9  novembre  1843. 
Jean-Baptis1;p  Bergevin  dit  Langeyin  pere,  dtant  aussi  mort  durant  rinstance 
apres  avoir  fait  un  testament  contenant  un^  .^(substitution,  I'instaaoe  fut  reprise 
coiitre  I'appelante,  Euphrosine  Mdtrissd  dite  Sansfajon,  veuve  du  dit  Jein- 
Baptiste  Bergevin  tant  en  qualite  de  Idgatiwrc  universelle  de  son  mari  que  com- 
me  tutrice  ason  enfant  i^incur,  et  centre  Augustin  Labei^e,  en  sa  qualitd 
de  tuteur :a  la  substitution  erdee  par  le  testOKnt  du  dit  Jean-Baptiste  Bercevin 
(10juilletl848).  T  b  vin, 

Lk  Declaration  alleguait :      '        >^  ^    :  v  :, 

Naissance  de  Marguerite  Marcoux,  15  Janvier  1804.  '■       . 

Mariage  de  Marguerite  Marcoux  avcc  Charles  Brion  dit  Lapierre  ler  mai,182b. 

Contrat  de  mariage  de  ccs  derniers,  29  avril  1820,  devant  Doucet  N  P* 
stipulant  communautd,  douaire  prdfix  de  £500,  a  prendre  sur  les  biens  les  plus 
clairs  et  prdciput  de  £250.  '  V 

Acquisition  pendant  la  mari^age,  par  Charles  Brion '  dit^  Lapierre  del'immett- 
ble  ddcrit  dans  la  ddclaiiatioD. 

Echange  du  dit  immeuble  entre  Charles  Brion  ct  Jean-Baptiste  Bercevin 
pore,  un  dcs  defeadeurs,  le  26  mtii  1821,  Lukin,  N.  P.,  ayec  promcsse^ 
proque  et  ordinaire  de  garaitie.  '    y\J 


^^. 


ir 


/' 


COUR  DU  BAlifeSlS  LA  REINE,  ISSo! 
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A«Bnnih^ 


suivant  .a  for«,e  et  te  Jur  Job  W  mta  T  n '"*  T  P'""  **  «»*'«'  ^^^ 
aveo«>nnwi.nndeax8eulZf1«»^  ^*  Demandwesao)  wlidairement 
dit  acte  d'^chilnge  ^"  ^*  '°"'  ••"  ^'*»««'  «'  g^-n^e-  c6nte„„e,  au  V- 

tion  de  la  part  da  ouri.  l^-ionTp^^u^^etna  DeZr    '  ""^"'^  ^'''^*^"''*- 

^^ono.«t.on  ..  co^..„t^p„  la.Dcande^Il^^/r  ^.  B,au,t.  ^ 
insinuation  de  I'acte.  '       ^       ■*®^*'  Brault,  N.  P., 

1.A  DfiFENsii!  contcnait  diflF6  rentes  exceptions  et  mo^  ^    *  i       • 

seuls  en  question  dans  cet  aDoel     >S-       ^     ^'*°''*'®"°*^«°t»8ont 

,    I>e«'anderlsea„raitdAplS  ^'^^^'"-P'-W,  all^gnant  que  la 

tembre  1821,  et  s'en  faire'  0^  L"t  '  ^  ^*^»-*-  ^-  1»  -p- 

comptirduler  Janvier  1825.1  ^      T        '*  ""^J**"*^'  »«^~f  ^ 

^«/r«  exceptum  allfiguant  qle  depuis'le  ddc^i,  de  Charil  B  *•    ^ 
depuis  la  renonciation  faito  A  la  communanril  Dp.n    J^*""'  *^""'  «* 
de  commune,  en  demeurant  en  possZr  tan/ i^'M''^"^  . 

qui  avaient  appartem,  ^  la  commlTr  We  I.      T^^\  T  ^^^^M   ' 
BnadelWeuble,donn.encoXhlgrpt  Cb^T^^^  'oyers  e^  ,,,     ,^ 
q«'ellelWitoccup6elle-m6™efqu'ellXrdfe^rft  ^'^*"'''  P^'  «'  ^ 

^  meuWes  qui avaientappartenu  4'll  ZCau^^^^^^ 
ciation  nulla.  ^  ^"  ®"°  a^a**  rendu  sa  renon- 

^«<«  .arc«p<jo»  all6guant  qu'au  temps  drla  mort  de  Charl.«'  Ti  •     ^    ' 
nier  possfidait  un  immeuble  quiestre8t6a«n««.c  •      '      ^  Bnon,'4  de.»-  , 

auraient  d.  se  pourvoir  pr^S  ^cont    ^ U^^^^^^^^^  ^--^eurs 

tons  cas  r,venir  que  subsidiairement  con^e  rirm^e  ^^^^^^^^^  «"     ' 

Enfin  Defense  au  forids  en  fait  ""°>«»We  des  DAfendeurs. 

m.nc«  4  courir  ,u>4 1.  „„«  de  Oba.  Brio.  •  q„.  if dTJ^  ^  °"  ~°- ' 


;■/(' 


-^ 


recouvrercequ'elle     ' '  ^ 


:*  \ 


f.-"-' 


.•^ 
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COUR  DD  BANC  DE  LA  REINB,  1859, 


B-Metrtao    dcmande  par  son  action ;  quVVuPDosant  nn«  U.  t^  ~T       7~  ■  "  '  '  '  " 
O.A,B«mt.   discutcr  ce  oui  ft»n«rf!«nf  Vi        P^T     *J"®  '«»  I^cmandenra  fussent  tonuide 

dii  18  Novembre- 1857.  \     ^      ""a'ntenu  1  actien,  pnr  son  ju^emont 

La  nuUito  de  I'acte  do  ratifii^ifmn' rU  is.  <•   '        ,,  ' 


»™t  8«,vi  <lo  b»»  „u  f,»,,„rrH:„   ,  •        ■•'"■"«  •M«'«o«x  (19  S.,,.  18S(J  • 


■V 


\ 

rv 


-< 


■-J. 


justm^  d'un  litre  valablepoSVnolT.'^^  ^"'  "'*  aucuneraent 
des  Demandeu,.  orilles     En^n  ?^'  '  c^ssionnaire  et  le  repri^entant 

soutien  da  sa  dem^Sl^^f  ^^^  ''  ^''''''^  tn^nsport^produit  au 
ticit6.  le  notaire  n  Vant  pas  I  mj  "stence  ne  porte  aifcun  carac.ere  d'^uthen, 
<le  la  minute,  si  el^  existe     E       '      ^  r"'"*  P'"'^"'*'- «o™™«  ^^ant  la  copio 

comment  l'Intim6  a-t-il  pu  etre  saisi  1!     i^  '  "'  ^  *>"'  *!"«  ««  *<>'*. 

-^,uines^.ppeJXpS:^^^^^^^^^^  Appo- 

lants  crole;  devoir  l/rpoH^^^^^^^  '^  '^"''  ^"'  '««<!-'«  '-  Appe-  ' 

Tnf^rieure.  ^      ^    ' '  mfirmation  du  jogement  i^ndu  par  la  Cour 

tituee,  aussi  bien  q«'4  celt  oVla  dtf  ^  /  ^^^^«  °"-  ^'«*«°  »  ^^^  ins- 

geaitstrictementlls  Demandeut  fZ^  '*^"'-^*'-  «Wi- 

claration.  Or,  !'„„  des7a,WnttirZ7  ",'  ^"  '"^  '*"'--^''  ^  ^«-  <J^- 
4tait  celui  de  iL  mort  de  CharrBt^^^  '^T'*  ''  '""'''^ ^' ''^^^'O"' 

Marguerite  EIdonor«  Marcoux     li  a„       ^'P'^"^' ^«  »«"  d« '«  douairiere. 

des  d^^sitions  pr6t^ndues  !^llfT"fT^  ''*"'  "°"*«°*^^  ^«  P'^*'""^ 
tore  r^e  |.ouvait  Le  reconnrp"  la  Couri  f^  •""*  ""  '®""  ''"' ''  '"''■ 
CetleWet  sa  date  ^talent,  ZliSl^T""'"'  ^"-f  ^'f  ^"^^  ^"  ^^«'- 


.»f  wij-^ilal  ,'     ^  i'""'^  ainsi  din 


V 


■f 


'i^- 


i      > 


iob^mj^p  HE  LA  KEINB,  18^. 


d'6change,p&entn^  Char  0^3^  dTT         ''  '^P^^'^bre  1821  de  Pacto 

-    ^ndont:>.  que  cette  JC^^.^.tT""'';    ^  "'"'«"  ^PP«'-t.' 

oA  les  Appdants  avaient  a^uis  la  SLrinfl  ^      f  "^P'^^^^'ti-nedpoaua  • 
-  ton  desa part    3».  QaeZCZr^Llt'.r '^"''"'^  «"  '-"^«-  - 
t.on  da  mari.    4^  Quo  par  lea  faite   ll^^r  J?  ^^'"'^  «♦  I'au^prisa- ' 
muna«t6  de>  part  dpla  dite  M«r.»^2tl^l'^^^^^  d«"«  I«  com- 

tacitement  confirms  I'acte  qu'elleTaquo    El^onore  Marcou,.  ceitedemWre"  . 

f  '6c'-ner  scjn  d^dre,  Ja^ito  Ma.^SS^l^T^''*'^    PouritreadSse   ^^ 
lernent  rdpudi^  les  obligations  d,/laS  1      ,7'  .^''''"*  ^^'^'^'t  "'^O'"'  tota- 
Cbarles  Brion  dit  Lap^rre.  ^^^7^    'i"' '*'''S^^'«'*'^"tre  elloJt    1 
^fe.otait  tenue  de  gLntir-  fe  ^  ^^jS"^-  <^«  -tte  .o^^unaut: 
Qoniinunaut^  et  que  son  mari  pouvait  coSenX  «»  f  '  •^'"  ^'"''  "°  P"  '''^?  ^^ 
ah6na.  ,tait       conquet  de  cette  .6  Jrmu„2  ''  ''"'  ''""'^""^  ^"'''  ' 

™e«blesq«idevaient..etrouverd an  ceC^^^^^^  '^  ^"'^taien^devenus  les 
-compte.  II  est  done  4  prfisuier  Zlle  e'  IS'"'  '*  «"  V'^^'^nd  aucun 
meuble,  ;  \  •  '«°'»  ^i«l'e  en  a  f^ytame  elfe,  a' fait  ,de  I'ita- 


B.VetriM4 
t'.A.Bnwlf 


i  ■'  • ,' 


^t.  -o.pii.p-;,^;^^;^:^n^^^  .«e  sop,.^,;;;-^ 

que  nenn,  pouvait  justifierc^tte  interpret"   /,       "^'"*  ?*'*•«"'•    0"tS 

guerite  MareouxJlntirft^6o«bl5aTtrSaU    •    t      ''°^"''«  ^'^^^^  ^^r. 

<iette  explication  impossible.    En  effeLirdl  ?  "!  "'  r""'  "'^  ^«''  <!«'  'endait  f 

1836.1aditeMarg,LiteMarco«Ve?^^^^^^^^^^ 

et  ^t-ntduementautorisee  i  c,.fa  r    aXil  .        "'  ^  '''^  ^"^«"*  "'"^^^ 

cession^iadit:  Charles  Brion  <lft  SoJ^f  -^'"' "'"  P"^'^^^^  "^c- 

endit  que,  cfe  la  part  de  cen..l4.  Ji  "Z:'^  f" ''>'  ^""'-  I"^rieure.  il 


4» 


•J^  il.  ,ayait  l<K4ro;Hlfr 


prd- 


questtpns  do  fait  qui  avaient iu  Se' nil' J         '""'''"■'  '"  ^I.  toutes    ' 

>  pu  etre  n«Jgl,g6es  parceux  des  D6fi,mU.,».-   :..  . 


parceux  des  Defendeurs  quj  •    i 


5^ 


^Lx-. 


b-Mmm 


^i' 


ei 


K!. 


I' 


aTtieiit  conteitd  rAclibn ; 

Mwe  nWit  p«,  «t6  prqJiyVoe'  feirn'! 

Pn«e»«^.^^e..ntu,i^jagede  ,3ix,  dan,  le  1 

pour  r&lamer  wi  dona^i^s  prouder  laLrt  d 
qui  ava^t  pl^idU  l'a.4^il  pr6tendit.#^dkt. 

^"^^t^^J^  la  p^peio/JLl^  ^ 
inentu,n„tfe  dani  %' f  6cla,5M|u,  to„,  Jes  Appeli^li 


»    )»reave  posiijye  _, 

fense  n'6tait  pai^ 
Comme  toufti 
s,  d^veloppdset 

ir^Wrer.    :      [ 

•    La  cause  fiit  ^bv*^ 

ipais  l'liopbrablet)«g^ 

dut  I'fitreun^  gg<5(^^  "^ 

Caron.   ,  ■  .    u^'.^i,'^ 

Oii  doit  A  r^bgg^ ._,  ^ 

^  ^fvec  la  n^oi#  (le'la  <3^ 


1869. 


»  fa.t-^t«nt6tab|l  ^„e  par  deux  ddpoaitiona, 
'*Anada;  que  d'apr^s  la 
action  ne  pouvait  nalti-e 
■iri.    De  la  pwt  de  a|ix>^ 
la  naort  du  m|lri  n'aj 
•  que  tr6^ 
•tantd^D 
ftnmmt  droU ' 


t^%^MB,^ur  voir  »lc^$^u.victo»[^e 
cnleuriayeunui     .  ^     '['^■':/fe-^    ,  "'''fwopwie 

'    '  '■'    ■         '  '■■    ■/!  ■■      ma 

•poi^  Be^ySybnt  longSSiei 
l*'%Jflige8,  il  r  ^ 


l<i'«pfct, 


m 


s>%. 


^mp»h 


lead 


;■•%«;<• 


i^ta&t  sur  le  banc ; 
tatf^  lo  d6lib6r(5,  elld 
rw»plac<*M.  leJugo    >^ 

^«  H^«  xxrt.fbra.it6  parfail^  de 
<^ra.:ad6penda;je  I'afele  de  ra^fl 


Ir  Ijia  &|ts.i,pbs6quent8  dfel  dS^S^  ^^  '  ^'^  ''°^"' 
^4  *  •  '    ^  ^  *^™*'**'*'*W»,  apres  ga  majority, 


-»  V- 


Iv.i'a^ra 

'.       H.'^i<!ettjD,     _ 
▼alable  et  obligaty_T 

regarSde  et  traits,  ^^^^  mnJ^^t^^^  J«*P«*mnnaut6,.do,Velle  6tro 

S"'^«ll?».i^ltiiieBtSon It*  ^i.ii jifx  ji . ;  ;;      t     .:;:.'         .  '-^  ' 


(Voirce.q„.j^i>;iMl^, 
Miptin.)    .  :/■.■*■    :Vi 


Jr 


.  1871;  '.■       ^  '"         ^''  , 

^a^tpriWa  collect<5ea  ians  la  cause  de  Lavicietto  ei 


^^( 


S^nc  cet  aete  estuol,  c'est  parceque,  nonobstanj  i-autStlon 


* 


te  mot  ataorhS, 
^ttuta^e  rintim.. 
aumarl^la  femine, , 
■pour  r<|iiiUat  de  lui 
«cha8g4  pour  la/nti  du  fcaiement  d^^.fZ!^'"^"  H"e»e,avftit  sur  I'immeubU 

pour.une  er«Sallce  mobill^ire,  de  ce  didlt  d'^JB  "'*  hypoth^^ue^ 


.     L- 
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ealol^i, 


««i,  pent  r.Ublement  falw  toni  ll«  Mn.;^,  T!'.  """•"•'  *"«  I'Mtorltttlon  d. , 
^  ;•  peat  p«,  autorl.,,  ,a  femrSr.  ^„?"?  t!  "•  •''^^ 

i     Voir  de.  pluB,  ,9  Daranton,  No  241  P*" «» «»" ««  droit  inobilier."         •        ^ 

V  «"'"»•  "nonotaUon  A  wn  dr.it  d'hTOoS"  ^  «f  "*'*«»''«"'".  a'e»t  rien  autre  chose 
M-^fi ret ensulte que  lea  i^,^^;^^ 

^    : ;  •«»^;  ^«  1-'  nature,  de*  droiCbSLr     ''"'"'"  ''"'  *''-^*  -*»«  ^^<^C 

«obd.6re  contra  Ics  rep^«seutafits  d^^^       ^*"''"^*  n«f  W<Aioi»  perstfgftelle  't 

S.ce8p^inpipe8sont>correct3,etT^io!tr     ^°^"'''-'^«^^'    ^*    "    ^  V 
en  est  d'ant^nt  «i„,  «._.    . .     '  ^  "^  f J5'»t  tros  sarement.  I'iin«i.„«*.-._1  :•  _ 


■VetrlM 
O.A.lrMU. 


'r 


"   •  '< 


>  t^ 


V 


■'i- 


M 


COtJR  DU  BANC  M  £a  BSINB;  1889 


\ 


t 


■v.- 


-fe- 


',         '  n«  Mvoir  le  fatro 

d*«N)  enqoii  a  fait  Minii^juVorainaiM  kwtnre  fidto. 

<flgn<,)  MAROUUWTB  MAROOUX, 

0H$.  BRTON  +  Dit  LAPIBRR* 
marqne. 
i.-  .  v         P.  B.  DAVBLDT,  N.P. 

—  "^    T<  ■         '   \        P.  LUKIN   N   P     " 

\      ..        «*  P.  LtJKiy,  y P." 
«oluu,g,  ,nr  celui  re?a  A  I»  pl.ce       """'•"""*  ""  "^^f"*".  «>•  I'lmniMy.  donn<  en 

Twiiblo,  R«p,  Vo.  ?adi»Uon,  page  88. 

2fl  Merlin  R^p.  Vc-VadiatloD,  p,  382,  No.  n.  * 

3Troplong,  hypth.  No.  738  *»■»,  pp.  282-283  ""™^  \ 

et  de  pIuBieara  antres,  no  «ont  aucanement  applicables  an  ca«  oii  „«„..!        T»"'»''« 
bandondeIVpoth.q„e  n'a p.. .t. ,.«/««,  ce'^t  a «Z  pVu  1^^^^^^^^ 
ne  peat  pa.,  suiyant  Troplong,  renou^er  A  I'hypothAque.    Co  n'e.T  Sml  S.k^." 
quW  substitution  de  droit..    20  Duranton,  No..V91.192.»l-^     ^  ^*^^^'*' 

L  on  penten  dire  autant  en  r«pon.e  A  M.  Orenier,  II  Vol.  hypoth.  p  441  '  >  ^ » \ 

.UMr.,«„.tt p«„,.,irfri„,. aH^^^r    "  " "^.'-^ *™« 

PAurtc|ute8ce8raisonB,iesni8d'avisana  1ft  «♦{««.♦:„-      "I    ,     .      "  ■*' ' 
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^  OOim  DU  Bmm  U  BEiNKiSM.'         .^     07 

rl'Aiity>n'..«;/>»      T         .       ""  *w  »«pieinDre  i82i  eat  nulle,  pour  iasuiEunoa 
tisTTZ        ri'T'  P"  ^"" "^  -«*»'  iWriaition  ^ig6e  ^TZ^ 

ll^Vo^r^T      ^"^^  ^'  'l'*'«»«?/P'*»*  P*  to«.  le.  autcun.  «t  4Au^ 
pw  1  otiiwr,  puiaaance  mar  ta  0  Nrti»  n«HQ  «♦  «^w  rky  •     .   .       "♦"/!"  »«»woa 

"  n„?r'*"'  '^\  .^*  ""'^''^'*  '^^  *=*"«  <^«"'  «»»  ^'opinion  qu'iW  .  ™«,  i„4^  ., 
que  lo  jugemont  doit  Atro  infirm^!  ^  *^ 

est  d'accord  avcc  la  lol.  et  coll  iH  t  du,  et  IT«>  "  ''';"''  '"'"'' '"  '="'  "»"«'• 
que  d^montrt  le  record.  *^        ^>°"^  Poursulvi.,  soua  l68  circonptantfoa 

L'lntim^,  M.  Brault,  qui  est  un  notalro  do  MontrdAl  *a  ^t^  «««,;„„  Ai        ^^ .. 
s'cBt  de  lur.m»^e,  in,mlHc6  dans  la  .ucceaslon  3u  «t  L  Larr  I  ^     .    .  "*  '*"  ""^ 
■  dercflfc,  d6c6dl  comme  on  le  aalt  I-'w-Ia  ♦;,«,.     ,   ^'P'*""'  ^P°.«.  d»  1»  deman- 

.  .ce  q«tf i-on  en  y^^^  dana  iHaurZ  L  J  eTe«t  1 T'^^^^^^  "'••*""'  ''"•*"" '  *<"•* 
ca«^.u»au«,  par  laden.ande    Bse'a  i'e'tte  dflJ^  ^-nclation  a  la 

'   Brault,.  adBBi  Wen  qup  I'acte  de  renoLctaUon  &  paHa  dit«  .   ^  .'  *""""  ""'"  ^"  "" 
»ineur,4UB«cce.Bion  deaonper^  l?,?" jl^^^S    ''^V'""'"''"""''  P-'-"^/" 

^^^^:^^X^r^:^:::^  r^^  »'-'»^!  conBe«tlr,par  .a 
.4equelcBtfondi5  80ninte,venar3tedft  o^^^^         T"^  T'^'i*  *"""'?'"'  »" 
fait  dudouaire,  £600,^  prStft   ^25^    Vh     f.x"".'"  ^'*^'  <'^""'''  ""talre)  <Unt 
oteeWpo.  J.«.,;,^r^^^^^^^  le  d.c..de  Lap.erre. , 

poi^t;   :^:;f:i?t'£Sr^r""^'  cetlevaleurqu-n  a  ..umle,  et. 

et  auBBi  au  nom  du  noLn/eS  DuL^^  t  f/  *' "''  "''"•^'  ^*  demanderease, 
aepulB  le  transport  qu-reavatSffiS'?  •'^»'*  ^P""*  «"  troiaWmes  nocea 
P»rledit  Alexi  liSSC^Jr^A^Tt^^^^  -utorlaer 

l>?0jniIletl844:-'^nJq„13B8fnSl^^^^^^^  <Jite  acUotf^qul  a  <t^  port^o 
W.sH9ce,  quale  i^innii^iiZ^S^Jt^^',  au'i  ^2S??      T"'  "''"'  ^"*"* 
daw l^canae,  oe qa-U  a  &it  en InSHT/!?         "J""  **^* '»  ""le  partio  int^reu^a  # 
BOO.,      \--*i      !^»""Ve'Materfgnantetencontmaaatl«procMu,.m,oagHy,,    ■ 

nesiioVerTerquelonqael'lnllmdae  liSi&lM7«.^S./^^^^^!^^^^^       i 
regse  «talt  diMia  la  maiaoo  occunait  nartte  ?«T     .     T  **^""»«P«rt«;  1»  ^emande- 
et retlr.it  dea I(|ye«aeT33k£Sa V  **"Pj''^«»t 9-1  venaiide.,d<fbndeuri. 
„      «ven  ae  xa  partieq|p|eU«  n'occnpait  paa,  ce  qu'ell^i  a  contiDu^  A  bin 


■.|Iatrita« 
O.A.Bnml|. 
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14 


:i 


«.  rencontre  d.»;  c«  coa  Jt  «„«  I^r^:^^^  ^'^^'^"^  "^'  " 

•ffiot.  plui  ou  moiot  l«.  dr,.lt«  do  U  CMHHMIi         ,T*"''  **  •»"' 
••  II  7  aura  commniiaut*  d*  bi«iis  JilPEMBr    *  **       '^""*  •"**' 

"  d*rog..„t  pour  i^t  obj«t  A  Mr^L^umeV        ^""  'V  ^^**  «o™««n«ut*, 
"  Cetto  convention  e«t  do«  pJa.  Hcito.  et  permj^,  dantiMMttAMBii 


>'• 


te<ent>lei  r«(ai  produitt 
rioUi»(^  ne  pouvalt  leg  •• 
c«t  immeublc,  oc<iup^ 
le  litre  en  verlu  duqtic. 
Te»ei»onl  lee  circo, 
Tent  d8  fondemont  ku 


100*1 
>d»l'j 


^cqy".  "'  '^"""*'  """"l"''  *»'*»"  "««!&onn<,  iVee 
U.quelle8  ent  <it4  obtenui  le.  tr.wport.  qui  .er- 
drco„.,.„cea  d^Jmon^reliT^ff^n  u.'  „Vol?  ?'  '"""""  '"  "'''?'"''•  'o"""-  0« 
.cqutfrait.  et  que  .an.  Jul.  en  to  "S  CZT  """  '  "^"'"''  ''"^  '•'"*^* 
J^ubW.  dan.  u  pcrtWo;  d'un  ImmK  lit  avl^  7  "'•"ralentja^.l.  «t«  . 
Jetve  fol  du  monde,  et  '.an,  arolr  raTJou  d«  «  1     .  *f^""  "*  t*""^'^*  «^«  '**'ell. 

ru,  «««««.  pour  d<l»uLni;rbTe'olu^  ""'"""'  lor«,u'il.  .o  ,„n, 

ytalt  enjoulgaance  etTo8.es  ion  dr-.l.'*"  °""  •^' "  per.onne  mftme  qui 
^r  cequW  .oulairir""      "^^  '*;P'*«*P«"»  <J"'««  ava|enldo„n«  en  ^chanje^ 

''n;itS^;S£:?^  Wu.te  q«.„^ra,t.^^:. 

^i,  II  n'en  ..'t  pa.rr„lw  ,7lT  *'  lly/ont^indrait  la  Oour,  «.al. 


draiti 


./^ 


s" 


henreuie^«ot.\  II  n'en  eat  n..  Zx^.x   —.---""""»«'  "J"' J  coniraindrait  la  Oour,  mal. 

le  faire  apr., ;  c^l^^^^l^^^rX  J,  •'^'=^''  <!«  '??  nJarUl,e^,iri  . 
*  la  con>n,«n,ut.,  P.i&  de  c3^^^  '« J"!'.  .i*f  r^^^C,:  ' 

> ,  Ponr  qne  eette  fenoiictotton  valE  .  ^'^*'^" '  *«"°^  comaApliw. 
iion.dela^n.mnniyde^cSX'^    fT*"*^  '*  "^'Ift*-**"  obW 

^^^^^fti^Sii^^el^  l^«i^  .hoeeqnel^n-   ' 

:,  V  ?^       T"*'  **^'??  deyenna.    La  prodnotlon  de  eet 
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"  rorte  raw,,  lour  o^WI  p^^HCl  t  "3  "*"'  IT  '^«''"'  ^  P'"*  °*-*-^ 
• 4^,^ J     ■"".        ""vraiquioKoMtlcoat  d'uM  mineure,  mail  je  feni 


"wini  de  Vlntfarrf,  qui  a  condi 


.  m*^  Je  few 
At|lt  «atre  lal 


(•t 


■♦    '  • 


'# 


&: 


-auunt  plu.  f.bile.que  la  mlnaU  dolt  «a  A 

kprttia  renonA^  fait  I.  mJJ^T        .*''">"''•»«»  »"S"Ie'' 'oyer,. 

<«e«alr,.ae*t:t„tflrcrrr^^^^^^  -  -raltrendrela 

mauie  quand  eUe  «u«lt  ^J^J^'J^^  ""^^'•'«  «•»»•  renoaclation  nolle, 

tUu6  un  acto  de  con.m«ne  """"c^t.on,  la  mal.on  ei,  queaUon,  ce  qui  con.. 

'  0  quality."         «     .      -     "'  °'*'"  «»•  »>«  Peut  le  fa^re  en,nite,  «uu  uiuoet  cetti 
(4  KoutI  PonlB.  page  726.)  *"  /  "  ' 


■\ 


^7 


T^ 


fl 


yOB  DO  BANC  DB  LA  RRrNB,  1869. 


»<>lf d«n«  un  iiMUnt,  qu«  ]«  choM  ii«  r.u  j-.  — "      '^'"•i' 

-  .tIpuU  u„.  oon,m„n.uSda  t«:ZJ3^^^^^^  "";""'  ""  "  "'•'"«»•  -' 
Mo«.  le.  heritage,  at  .u.r.,  7ml„h?l   ,      .     ''"°  '*"  '"•''''^«  «*  '=*'*»•'* 

"qui  *ch«rr«lont  »u.  cun  oinU  dnr.„.7  ^    ,  ^^""^  **"*  '•••««»-'on. 

7^ ■ 1        ^^^^'*'''  •'*^''  <•«  '•  oommunauW,"  et 

n*l^  proo'v<«.)  '  *=°""°«  1"«'  '•  l^ilon  dolt  «tre  non-i«ulement  alMgu^ 

„  AUTORITcfiS. 

"Kllon."  '^  •"'™"' "■»«»»  «l<>erMcwda4/» pour  MHi«  da 

aff  Merlin,  R^p.  Vo.  mlneur,  51,  p.  its.  •  '  •        ' 

3  Jr^m  nvlll.,  Tutclla.t  Our.  No.  SJTet.ulraVp  814        '  /■ 

7  Toulller,  p^gei  682-688.  «">•,  P- 3i4.  '    / 

.       2"?; '^r  ""*'"'' "3.  "».  888,883,  677, 5»J)  '  «  ' 

M6.W,chap.,4,No.Bl,p,ge400.  '  .  .  ' 

f        JIDelvincourt,  pages  301,  302. 

PoUiiet,  ObUg.  No.  82.  ,^  ^ 

40^Coutume.urarUcle239,p.513et5U,No.83.      <        -         \ 
.      11  R^p.Ouyot,Vo.  mlneur,,  page  819..     '  '  ;  ,       ",' 

3  Dallo.,  Vo.  mineurs,  Nos.  43, 44, 48.  '  / 

Rdland  da  Villargae.  R^p.  Vo.  ra.cWoD,  No..  18,  M  fl3 
I O  n  «aly,a  du  droit  fhuical..  pag,.,  an,  330,  831. 

.  (6Pothler,page623,T.de.per.onne,.)  «- 

L'arUcle  289  dt  la  Ooatume  da  Parto  '  ..H„-.m.  .  ^  *  -    » 


■^V- 


„■/;■ 
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•  .     "  donatio.  o«  k  „u,Inu«  tice  ,.„.  TZ    •       !  '^"'  '"•^'•"  P"'  '«">»•.     »• 

rue.*,,  p.,.,,.  J''JH"»i^iif,_  ^  ■ 

346-847.  ««»wur.    Voir  3  Duranton,  d»  No.  660  A  701!    I  Qin,  p.g„, 

r?f«ea*clHu.g.d«pul.le  d«<ji.  do  L.plem     ^    T^  ^"•'"'  "  ^'^  »»»•«"• 

Wt  wtolr  ct  imm«qble  recu  .n  SntiT   .  .  "^?.  '*"J»««»«t  qn'n  aralt  obtann, 
i»«»tl'««|u<„ur  d«  w«tauniSrTMdr.t?n?fl!    f  .t"**  PO-™*!^' hypoth^clr- 


lA^ 


%Mii 


\" 
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»  *' 
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X 


V 


•f. 


"^ 


la  priver  do  son  reco.ii  ^  ^TtT^    Iv*  '*  ^^A<>»S^m  de  sa  femme,  ponr 
-«        .  vi,-4.vi,  des  P^fendeursVlrs^ue  ;^^^^^    '""  ""'  "^"'^^'^  "'^'-^-^ 

«nefemml..ariM^SlSi^^^  »"1  uu  acte  fait  par 

•bt^consentement  a  Pacte  "S  "    /'"  °>«".  quoique  le  marleiitdonn6 

%-ourd'hui,  si  le  cas  ^taU  80^0-     ^  *'^'  **'  ''  »^6n,e.^anidrc 

9'aura  besoin  de  raitoriinltr     '''"'''  '"^  "^"^'^  *'«°»  ««»  droits  et 

.doi^fon<i.eq,o.ar,rS:     5^'S*^  4, 

.       femme,>t  est  requise,  4^en^veS  dX^ /l^    personne  et  les  blens  do  ^ 
car  e6t-elle  fait  le  cohtrat  irnl!!  f  ^r*'^^*'  *"«^  ««»  «»  faveur  du  mari, 

.    compbrte-t-il  I'antorisation  Voah^  Srt  ..•  '**'^,'**'°°  ^«  "  ^^Ptembre  1821. 
.^    par'le  jug^ent  dont  es^ippd      ^'        ''' '°  \  ^""*'"^«^  '^»«  •i"^  d6clar6       . 

-  det^^t^tftii^^j:^^  .. 

.  Borti^ientintactesdeJ'dpret"  "Ci^^^^  P«"  q« 

notairesfussentqualifiJCrk  ,^"'''  certainement  que  tous  le«  " 

na^ncesl*gatel,t e£^"dus1l:,l^  con  ' 

tion ;  mais  c'esTmalheuiXemZ  t         '"*^*'^*'°^  ^^^^  """e  honorable  ex^p- 

d4pMie.  y  concehi^esTSt^^^uI-^ 
"    P'ocdsl  leniibnnaux soi^t li  tlni^fflC^  f  »"'*'* *«»°coup  moin. de 

legale,  sans  onb1ier4oujbuh.  que  SHf  S T  —  ^?T'  ^«"  «gnification 
VjcEa<«ncequilai^X^ 
.    des qaestfon.de  droit g^en/lb^^^r^ 


.^■- 


i 


I't- 


PQjar 


wiiTant  la 


i      » 


<i. 


"H 
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ri^ 


78 

loi,  loa  itit6r6t8  des  parties  daoB  lea  causes  soumisea  4  leur  dficiMor,     tCZ7. 
tou^  que  I'inwr^t  est  1.  n,esure  des  actions  de  telle  sorti  a«e  iJ*  Jj 

-  '  ■   ^''c-roemo  par  sa  preave  ^grite  MsMi  l«  /.^«*    • 

coinineonvalevftirdansl'instant  «  «cnte»  etabli  lo  contraiw, 

.mpUcemS,.  „„„  Wlli,  d.»»  1,  &»bo.^i  1^1  J^J,    '^Z 

^n^ns  juaq^au  mootant  de  la  valeur  d^  l'empU^ent,c'eiiVc^^ 
olu«.ge«ayantageu»*omad  et  ^U  femme  . Jtont,  et  qti»elte  aS  oat  -^ 

aotedAohaft^  qu'eUe vo,^t  an6«,tir  en  deoiafldant  par  aor action!  fSa 

.miilenra  At  la  lAainn  ^..t.ii.  -iia ,_•  -r       -  •. 


:"^ 


JB.M«MM 


"^■' 


■m 


w     \ 


rr^ 


.V<' 


iqnence. 


^v 


muieure  et  la  lesion  qu'elle-dit  i^r'AprpuvAe  en 


«'.  •  ». 


■rv' 


:-«tf' 


4r 
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JLl(«Ma4 
O.A.BntUt. 


COtJR  DU  BANG^DB  lA  RBINE,  isk 


H  ne  s'agit  done  pas  ici  do  I'KaU».».  j   i^   ,  !^  ^ — ^- 

,8«bve^fr4eo8foIle8d6pen;r87t   Vlr  ?  ^/"^'''  ^^'P»te«  ^end  pour" 

.     clo  notification^  it  se>ttb^^^^  ?"  ont  a.en6  Wcte 

-  q«^8i  tcl  aite  fflt  noc  Jaire  pour  la    ir„^  H      ^t  ^f  ""'"'  ^'«'i  "^"""oins 

. .  rcment  «n  6ch«nge,  i  ne  sSTd^       7"*'  ^"*'  P"'  '«  ™«"'  «'««*  pu-' 
^"1-0  poor  -sea  ^uai;:   t^dMt  ^it^^^T^^  ''^P°^^^^-  <^«^* 


■M- 


/^P^--<ien«lSt^i„.pui:^J^t^^-««  co.»eilad^a.t. 
;   "tonsation^o  sa  part,  enfin  lL«„'.  f  1  !  *".  ^  ^1  consentir,  ddfaut  d'auv 

■:  .    a^Wracte  nulqu-H^^ClW    ^"^T^ 

et  en  d^autreavtefmes,  il  faudrait  nour  ^f  t       ^"'     **"^  '*  "**"  '»''«'''»«. 

,     avoir  1u  cet  aete  de  ratification  on  nV  tn>uvlt1f  Iv    ^^'^T'"*    ^^P'^' 
ces  mo^  leg  una  ila  suite  des  autres^'TJ  ^    l  ^  '™''  'i" "  >'  ^«'*  -*«rit 
j'admets  cela.  8i  ces  ™ofe  s'ylrouvrnt  6 If  T  '^'^  '^''*  ''"«»"**  ««^'*^^«»' 
^^d^cider.;  n.ais  c'est  exa/^m^  t^l^^^^^^  Hen 

8'adresse  au  tribunal  pour  lui  don^rsa^^MLr  "'  ''      ^"^  '™'  ^'''*^° 
e^ractement  la  mfime  chose.  quoiquWrilT^l'  "  '''!"*  ^««*  ^^^^  ^it 
aitlWtorisationvouluepa/lair   Zrt  "°.P«"f»ff^'-«°>»«nt,  il  feut  qu'ily 
;4.1a  phras^ogfe  et  S^  L  feS^S^rt" '^  "^ ' '*^'«' '^^-^ 
«»e.  grand  nombro,  i^yest  dTt  suffi^nf  ^  ^^ - '  *^"'  «'y  rencontrent  en 

,;#p.rties.oup,„t6Lsontll"i,^e:^S^^^^^^^^^  - 

^  W  19.ept,mbre  1821,  est  comwISlj^irii^^     '^"?«'^'*.  q«e  le  dit- 

^«  «it  U^lerre,  d'6nomm6e  enS  dSt  e^^'^^^^^^^ 

wit  par  ees  expressions  que  la  ratiftulr    f  *°*'^  P****  ^^t-    On 


^; 


n 


.OOUR  DU  BANC  DB  LA  REINE,  1869. 


* 

1 


qui  done  decesdeux  personlL?    .^1*"°"*  "^l'"*^*  «t  4'ab«rhdant  autori86e, 

.        delade^anderessrilirdSZ^^^^^^  " 

Lapierreayantd/orrLslL  Tf^^^^^^^^  6ous  ,otak^,  ,e  dit 

1'    ,d'une  cro,V'    J'ai  b  et  reTuTt  tS  !.'?«"'*  *  ^«'*  «a  marque  ordinaire 
WH^s.epa.son  A^^^^^^^ 
rttrogradorau,  premiere  JLTa,H.lwr„  Wcidcr  aulremcnt  eenitt 

qui  n'attribuait  aucun  ^rAit-L    .    .     .P™«®8»  <>»»  Ion  fesait  un  aot6  nul  «t 
plus  grand  soir^^^L^l^Z^T^  ^si^^m!^ 

,     notrejoi  de  Judiclturr^is^WrLtrk  1     """  -  "^"^"^^  #^^  ? 
nera  .cette  digression  qui  m  m'a  Zirf    A'™'""  ^^'"P-    ^'»  '"^^  P^^n-  ^ 
PourtouteslesraiZsoiT^     ?        *^"^^-^"^'*^^^^^^  ^' 

cetacte,.tant«.«eure,  alors  elle  eu  pfi^^  'ttf  r      T  f^U6#4  par  . 
t  -prononcer  la  nullltd,  mais  il  fallAit  nr^,,     ^»  •  ^"»  rfiussir-i  enfaire 

eu  .  «^ur,  .us  ce  r^,^^^^^^;;^  ^ :, 

#tes  04  ils  sXnuXirn  Si     rr*  '*''  '*^***"^»  «°'^'*'^«» 


<.iuB  mineum,  a 
peuyent  en  demander 

„„._;: — g. — uct :.^_„,_-^.;:: 


".V-,!!  .;' 


/  .-^• 
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COUR  DU  BANC  DB  lA  REINE,  1869. 


C. A-^nuit.  dlfTe  cL  it?-"'  ?™  ^'T. '" '*^"*  ''^  '•  P">»^«''  ««  <»«'  '««'  di'«  que 

^  "lllr  J    rr""-!""""*  P"*  moin.  ^stituabK  quand  ile  souffrent 

'    :     ..i^;!^^I>«';7t.verbo,168ion,p.l42;  «  si  lo  minenr  n'est  pas r6B6,  it  «e  peut 
"Ilu      ',!;*'r  ^*'««  nWqu'i  cause  de  la  I&ion  qu»on  admet  au  WnWce 

*  ...!^.T',         '/^'^°®  l«"68ioncesse,iln'y  a  pas  lieu  A  la  restitution;  en 
-  -^    "  «l-fi-   °  * ^^""^   '  4«  P'6vil6ge  que  les  majeurs,  (m»W  mft-toitor,  mn  tan^  ' 

^'     '^'«»^^7''\f!.'^TP*'"**'^*  laiaused^cidminerWepW  Jen  ?<;«,;  / 
mt^'':^  ^P^^' '««!•<>»  ^'l^'Jt^d^ base,  led^fautd'autorisationet  WMsio^,  mis  aliens 

^t  4*^e  T  V  n  ^f .  ^  "*  ^t'""»  'i"^  ^"  deraSresse  I'ait  6tablie,  et  pel n  temps 
"^^SS.l?t^^  'r^'^i'^  P-  J&  "A  m6me  de  I'aete  iom^.  il  a  6^  ^ 
'  Zhl.-'         r"«-t-^««yealor8qu'elledoiver6u88irf  Je  pense\.te  «pn  ; 
peite  action  seraitaumoinsprtfmaturfie.     ■  T.^^f       • 

•  ^     a  i^l!lT  "'^'  r^^«"q»«  le  "ari,  sans  le  consentomeS  ^  i^"  femme,    ' 

t  Wir?""'^'"''  ^"''i^«;  Pothier  Douaire  No.  84.  rien  dephs  juste 
brinc^^ll i^  T  ?"*-^^««  ™^"««  ^*g'«»  de  JUBtice  et'd'eq«it6,  ce 

;  Sn/^  °  l«;>^p6rament,  voye.  le  m6me  auteur  No.  87,  "Le  pr^ndpe 
«  rhZT"".?' "'""^  '''^"•'^«~'  °-  temperament  d'6qui^  ^^  elqS! 

^  « ll  ^^?f  •  ^"' ''  "*"  "  ""''^  ""^"^-^  °«  «o°«°«««t  d'6t^sujete au  douaite 
*  nr^  £'r*"X  rJ'  "'*'  '"''J°«'  '«*  f^™°^«  "«  trouveraitpa/(cW  done 

^ «  r«S^  '*  ^**"^"'  ''  ^"'>  ^«"«  '««  '>'«°«  «"j«t«  a»  douaire  qui  sont  * 

'"Crii^"'"r''''*'^'^'"*'"''  ''''"'^^  ''*  ^'^«  '*^''^^"  di  heritages 
\  tuTlT^*"^  ?*?«»?•"  Plw  loin  en  parlautde  raetiop :<:D«/«*or»a. A- 

'«  i^iSrr  '?''"'^  «'«»>«c^«*.    Gette  actionmnea^^^  " 

«  anHurr     ■  t""]^;  ^'""  ^'''  ^^'^'^^  "^"^  «»  dotjir^  po^r  la  portion 
«  ne    !r  T     <  P^«  '«>«'  "  aujoute  «la  douairidre4Jt  re^uerdcfti. 
ner^tte«t.one<«treies  tie^  d6tenteur»  des  tf^ritages  sujet*  au  douaire. . 

«  Tr  S^r  ""f    *  P""  ^^  ^*"''  «»  ™««««''°".  puffisammentpour rem. 
«  reveltt.  /*  ^  ^''*''' '  "''^^  '*  *?"  auquel  elle  peut  par  cette  action      - 
"  tir*  tlTL     r  '^M  ^*  ««'»^^»«°*«''"  des  heritages,  dont  I'ali^ni.        . 

Comme  la  marche  de  la  doaairidre  Id  eattrac6e !  il  lui  feut  d'abord  phen^her      - 
dans  la  snocessiofi  de  son  mart.  s'i^aV  a  d«.  li  ^«..  ^  ^      fneroner 

alom  seulement,  qu'il  lui  est^mT,  1  ^  ^    (?^  P**"  "°"  '^°''*''**  ''«•* 

ponr  completer  son  <^«ai,e,;  il  .jpyCe  eBcp,.  ^^  r^ard  des  hMi^lo^^ 

■'W'  ■'" y    '    .'  J';.-  J  ■  ■    '■'■'■'■  "■"'■"  '  ;'  ■ "  '  — "-^ ■''■'■ ■"  "      yi^"'   ■  i    la.i  ■ »■■       ■ 


H  ^ 


.V' 


Vl 


OOUtif  DU  BANC  DE  LA  HEINE,  1889. 


tot.  Mrt  io,tit|,<.8e.  Mmtaim  „„,v»!;r»i  ,  f  ^  "^ '.'  '«°».,«  1«  «■- 

,i^n:c:i:^i,rut:tpT^^-^^^^^^^  - 


:de^a<^  .JaH   eta»si  de  ™t.  ^  de  i.  iX  Xv^^^e  t  '^'""'^" 

v«n  garantie, Jejuna  contw  ]^  aa^^ T  ?        ""  *''**^* '^'^'tJ-* 

«p4  in4emn-«ii^8oa.tl^^ll"^^^^^   *'"*  ^«  Vernier  . 

rtiaon  yaat  dan,  to  a.,  ^n  T!l'!r  ^  '"cewBQn  de  Ig^  m,H    m   „pi,  . 

^faHeigtf,,^Citttri^t::v'r^     pa^^rj^. 
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CO^B  DU  BANd'SE  LA  RBINE,  1869. 


1.1.  v^' 


-!T- 


.  aTT    "• '^°';'«'«  <J«  >«  femme;  en  donnant  cette  inteT>rdtation.  je  nc  croi.  oa. 
t...B«n.t.   V.0  .r  la  loi  ct  encore^oins  l'6quit6  en  I'appliq.uant  aux  deux'J  ' 

I^.  ddfendeurs  ne  80nt  done  pa«  oblige,  dans  le  cas  aeluel  d'indiquer  lostienD 

V  .    •    ,      ni  d?avancer  lea  frais  n6<?e««iire8  poor  la  dincussion  d'iceux.     U  oas  ^It  ^t 

-;  .  ^    «-ortir  toute  lajustMot  l'.qnit6  de  c  t.™p6ra»ent;  la^£:^t 

,        r    ^  «t  pent  m6A.e  don„4  I«   peine  do  produire  I'inventa.'ro   qu'elle  dH  lir 

,^       f«.t  avant  »a  renoncia^d^ ;  et  ce  d6faut  de   production  de  1  ftart    est  lu 

.ant  mo.  une  forte  pr6Bo^p«on  coytre  elle  ct  laisse  i  supjloser  Ey  1  dan 

fuse  de  le  fa.re  par  caprice  ou  autremont.     II  ^st  une  autre  raison  oui   LI 
*«alen.,nt.  contra    lea  pretentions   do   la'  domanderesse™  T'tt: 


appuy(6e  eiir  ce 
•une  vente.  •  Qi 
"  lorsque  ll^,  i 
i"'«n|ct 
"joloi 
".  meurc 
'♦  tour  et 
"  prendre  son 


pniiciped4q«,t6;  c'est  quo  c'est  un  ^change  et  non 
It  encore  Potbier  k  ce  sujet  au  No.  80,  •irareillement 
^ah6n,^  A  t.tre  d^Achange  ou  de  bail  A  rento%n  heritage 
,      «*  '7"e,quoique  c«tte  ali6nation  spit  une,  ali6nation 
ion  l^sabtiht^  da  droit,  n'emp6che  pas  Tbdritage  de  de- 
douAire,  n^anmoins  lorsquo  j'echange  a  6t6  /aite  sans  re- 
U  :ICeot6,i,ans  deniers  d'entrfie  ot  de  bonne  foi,  la/emme  doit 
«  sont  nn  'in^f^T^  '^^  ^J^  r^nle  ou  sur  Phiritaye  regu  enconlre-ichan^e  qui  V 
ale   il  e  r  1^,"""''"'  ^''  celui  qu'alle  aurait  sur  I'h^ritage ;"  dans  1  oai 
aetuel  il  e^  vAill  y  »  eu  une  soulto  de  £25,  mais  en  so  rapnelant  le*  r-iv 
co|^a^..s.de  IMch^gielle  so^trouvera  pese;  logoroment  el  ST^^Z 


*         _  >.  ^ 

^^" 

1 

■  .  '. .".-  f< 

,  ."-t^. 


>• 


r^itnlT  '''       '?  '^^  ^"""''^  •^°"*"™'«''  "»'»»  J'«««^»»  dire  qu'il"  me- 
ra U  pout  6tre  moms  favorable  que  celni  du  douaire  priis,  qui  a  J  auW  ^ 

simple c.^a.cemobiliaire;au  lieu  quele  douai«2coutumier  «?««  dToit'^^eJ' 

coptrele8.d^ndeur8  8in8iqu'ellerafait.\         «•  -,  v.won 

Iln'6tait^n6ces8aire  d'examiner  la  cause., sous  tous  ces  rappoll,  yft  naa 

r:      y««*'«».-*'«°t  d^clarde  16gaU'.  et  auctme  lesion  nW  lt6 

prouv6^toutimcedevaitV6crouler;  maisifm'a  8embI6 justrque Lnart f 

succombant  elle-m^me  et  la  coar  do- premiere  inst^n?^  qni'ava  t  dCl 

5^is:=:r"'^  -..smoti.quionti^...pr,tr 

ffle.d6termiiuV  ^  "'e  pxononoer-er  ens  control     f  '^^^  '"""*''''*"'  P*""^ 

du  laseptembre  1821  p'est  pas  8U8^eptibIe,4  mon  airis  de  beaucoup  de  douto 
II  importe  peu  que  1^  notaire  parte  lui-mdme  ou  fasse  narier  iT^.!? 
que  le  contenu  de  I'^te  expri^e  la  volontrdes  /reft  ^^^lIZ!  ~ 
1,  femme  Marooux  x.e  pourr.it  6tre  telev6eNde  1«  garanti^quiCule  In  J!.' 
tH)n  que  pari,  feit  de  sa  mi^t..     U  droit^y.yp:;;,q:frL^:::      ' 


"*TIE' 


^ 


:{  ■■; 


m 

'   et 

xa 

d< 
di 
k 
de 
mi 
_•  tlit 

■  V  doi 

\n'6 

/  mei 

':■/..  I 

l-dit 
I'esj 
dan 
ei3r] 
iti, 
part 
nom 

,qoeii 


OOUR  hv  BANC  DB  U  REINE,  1869. 


79 


it 


:_»'- 


WM.«d.  1.  (Cr'fcslir'  I™  '•"■  •"'  "•  f"  "-»  P«"'JU^aerb 

.-    feinme,8i„onson,nari?  ^^  Q"»  done  pouvaU  autoriser  cette 

i.Ci-suit  lejugcmentT:  ;     "  i-  - 

etlesrdponeresAiceux.et  sur  lo  tout  mArement  d61ib«Jr$:lvft  iTdL^H^. 

iwr'.,    f     ^"'  '^"'^  ^*  *'*'"'*'"*^'  '»  d»^  ratilication-Attenda  que  dZ 
,qoence,  dans  le^i^mont  de  la  cpni  dont  eat  apH^ii ■  •     -       ^^ 


O.A.Braiai; 


.1  ■■; 


partie  demanderes^. 


10 


■•MttriM 
0.ii.BrMlt. 


COUR  DU  .BANG  DB  LA  EBINB,  1869. 


inen^  quo-la  dito<;purBur^"l.„"^^  "''  «»  cetw  oour  rondant  le  jug^- 

rin.tance  on  le^r  lieu  et  0^6  dl^  t  "*  ^^  ^'•"^  P**"'  '^o''  '"P™ 

oontro  lo  dit  Charles  Z  BrlXSZ   t    .   '  '"""  ^^  '^^  '"'^  *'««  ^*P«»- 
'ieure.  qu^du  present  app^^t     fi  T, '  r"l"".  "'"'^"""  '"' '"  *'*'"'  ">*- 

^utre  et  Daaut  pour  lea  Appelant,.         ^  « 
7'^*«y«'^«f«npourrintin,6.         -  ' 


ACTORITBS  DBS  APPELANTa 


.*».;     *> 


I   VMAUAA    .  -^viwwiTiJa  DBS  APP] 

I.  ValldlWde  la  ratification  da  19  .eptembre  mi 

-  Dtoolombe,  Code  OjvU,  T.  4,  No.  wi.  '  '^  • 

_Durantoii,T.i2,No.6|e. 

::-W.^r-^^  eep. ...  '..1. 

,-artA„cA«.i&;;4^f•J»«l^»«■^*^«»^^^^  ^  - 

E2;»P-^Tribu«aa,.T.6,p.iorrW:riA^^^^  ' 

witn,  Mp.,  Yo.  JUiion  §vi;  ^  «;  "r      •  \ 


^. 


FreiOBtvilio;  MiaoriW  «t  Totell*  T  «.  »i»i  •flat^dito  .«V  «Lir- 
D<nMartAi,o«n,Va.M.w,,I;i8>**         =^7^-       "    : 


I  ^' 


7'i,  --  -")  ""•     OKI.  „      ^-fl 


"</ ;  ■ 

•         .8          i                                                                -  ■ 

V        '"■.*,■  -• 

.       ^       .    ,..      ^ 

nt 

■     II           '     "        »  ••  ""'          •      ■'«•■            "  ■    , 
11  1             l'      1     ,                 *           J  - 

;•  >"''"^^^|lfe.^J 


Not  MMk 


I  Tavernder  n.  Lammta^ 
Mill  MiToyiir,— ExHADg8«j«|ii».  ■ 

...  ^  geo^aur  trente  deux  ptd    det^Zr  rr"*.T  ''  '''''' ^^'  '^^  ^^"^ 

dit%^  que Te  Jlrdtt TI!    T;    ''""''•    ^""^  ^*  *»«  P'""  «»t««du  au 
•  :/  qnolai^itifidevait  Je/fttoe  l»Yro^Tl^Jr     'V'^^''^' '^ 

,     -     Quo  Je  dit  d^mande^  a  b&t!  robsd^int^^^nemaiton  snkjl  U«.-       •  •       ■ 
,        du  tenain  des  8  «ar  irt  Dame  Dufrfl  J« .      »      "««  ma»on  suiMd  terfam  yoisin 

»»      '^tneptrbaira  loyeri  fait  i  Montreal  1««  o«^i  lotr    j  v„       .    ' 

7  ecmfrdre,  notaires,  ledl  Laurent  Titling       ''T  ^''^''^  '^    '■ 
ano^eecons^utivea^tnipterdu    er^aiil^^^  « 

t«.t;««.Iotdeter,oivacitsi^ 
'    Laurent,  bom6  devant  par  la  irra^e  ™I  d»  llM       e*'^*''  *"  ^"»'*^"  ^t 
.n  nord^uet  par  Mmi^Lamo^ule  ou  bL  rn^^t  7^  '*"'^*'  ''«»l^ 
V»h  SiearPraosoi.  Tavernier  ef2d«^^  ««fcnts,  de>autre  <^  auZfeat 
rant  le  dit  ter^envitq^l^^r/,^^^  me«^ 

wrixanteKlouze  pieda  aL  lea  iZ«^.  ^    '""°*  P^rfondeur  d'envir^ 


.v- 


r^ 


-»  II"   •  f    •     "       . 


'  •>■. 


.  "  ^  bAtim^  payor  .ix  cent,  lo  J  oourant  !.  K   I'l           "l"^""'  ''"^•'^  ^•'J*'  '«•    • 

.          .     b&ti«.Ml.  du  terrain,  t«I  nSe  «  CTnLr^  ^^ •  T"".,**  ^'«^«"''-  P'^P'"'^'"!™  do. 

f«i«ant  parl.ldcs«pr6sonurmara^irA  "'".^*"'  ""•»"*'  "  '^^^^«  '=«'»"•« 
Le  ddfendeur  coLsHrZ  Jd^t:  T^^^ 

,             Que  le  8U8dit  niur  formait  alore  lo 
deuV  p,ed8  de  proforidcur,  de  plus 
comme  mnr  Aa  ■/»...>: •       >a 


confine  mur  de  sdparation  asius  or 
«ppartenant  aux  susdils  sieuraSjufrtsnl 


IX 


ne  inaison,  fequol  pignon  a  trento 

iait  c^,ne  il  se  prolongo  encore, 

^^    excluaivomont  sur  tout  le  terrain 

Quo.  o'cst  |»,  1„  dine,  d„e  le  difendeur  »  Xl»   "  ,"      '' 
-leur  terrain.  "''^""^  <"  4»a>t  o^  ontidrtmont  sur 

Borvir  ancuiment  au  d6fendeur  -'  f'^.^""'""^  de  manidre  4  no  pou.voir 


t 


1 

•  ■ 

"v 

^  :/-'-;-^'^* 

'.(>' 

•^•^ 


-m 


>    V 


ootm  BUPimftuRB;  mo. 


>ioaii 


|cour 
ff«ro«Dt  «t 


Que  i»rUnt  le  dit  d6fei.deur  n'.  Vlt  „„'     ^     .'  V 
Mt  raal  fondle  ■Pi*«'««»t,  ft  eo  ooiu4quence  I'l 

-videee^luu^"*!*^',^^^^^^^^  '«  ^<^-^-' 7f -— „e«,n 

J^  JtWement  ..t  modv4  comme  .ult  •  i    ^^^  ^^  •  '°'*'7  ^« '•"  ^^^^^^ 
>»  o«ar  apri,  ,yolr  entendu  In.  nlL-.        .         '      /  r       " 

le  d*feodW  ip.,er  ^'^^J^^Jn^^^  <-'^Ll 

pm  et  T«Jeur  du  mur  de  .*n«r.tio„      T?  ^®  *  V  **<••  <««  ooun  *,tuel 

demandeur  ay.„t  .equi.  ,e  droit  d!  ^it^l '/  ''/"'!;'•  *'^-*'*»'«  '•  4 
rente entreluiottaurentDufreene  dXt™.?  r7"''  ^''  °"".P««cf  de 
noUiro,  publib^  le  17  ootobre  iTw  eXd  t  ^i/'i^^^^  -on  conW« 

pour  b&tir  .ar  le  terrain  adjacent  ^^T  Z  I^Tk'  a^"^  "'^  ^«  <»'»  ^^ 
P«r  le  dit  Laurent  Dufr  Je  p.,  ZJLZtZ^  w  *a!'^*'  *  ^^  «o*«o»tJ 
»oU.reepubli«,'le^  -vril  18«,.vX^^^^^^^^^  et  *«  OonfrA^ 

i  compter  du  I7j^er  m7^jo«r  CwS^  *"  "^"^^  "••  0*" 

pa.en,ent  et  •ux  ,fl^  con^JZHnl  Xt  ;  ^mT\  """  J"-^'*'"" 

,  ^«/-.-^pa,.„;a;;.trsr;f:s 

(P.B.L.)  /        '"^»r. 


(1)  Vide.    Pothler,  Oontmt  de 

Merlin,  R<p,(vo.  MlteyenneW,  p, 

163.0oat.d^Vfa,artIclel98.  - 

Dnplettiap,  124;  Ut:3.  ch. 

Doigode^.  Ed:  l78r,p4J^ 
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cmourr  court,  i869. 


■fJT- 


^  ^         MONTREAL,  lath  DBOBMBBB,185». 

Coram  Mokk.  J.  / 

,  „  .    y... -■.,.       .    .,     ,       ^ 

J)elule  vs.  CouvretUet  CliMent  dit  larivUre,  oppomnt. 
^     .  ViwDlnoNi  IfzFovAs.    Opposmov. .  -  "^ 

In  this  c«M  the  defendant',  moveables  having  been  seized  nnder  a  writ  of 
FurtFaem  deBonU,  an  opposition  djln  d^annuler  was  fyle4  by  defendant 
whi(J  was  dismissed,  apon  which  the  plaintiff  sued  out  a  writ  of  l^^i  expo- 
•lat. 'the  execution  whereof  #a«  impeded  by  an  oppodtiott  a>*rfarft«raif»M 
the  P«rt  of  the  oppoMint  revendicatfng^  the  effects  seized  as  his  own  property, 
^e  PLuntiff  now  moved  that  this  opporition  be  s^t  adde  on  the  ground  that  n^ 
such  opposition  could  be  fyled  to  a  VmdiHoni  JBxponat.   ' 

In  wpportof  the  motion  it  was  urged  by  JBavey  that  it  wis  too  late  to  diwmss 
the  validity  ofthesemre  nnder  an  Older  to  seU.    That  this  writ,  according  to 
thelawofEngland,whence  its  authority  here  was  derived,  was  a  peremptory 
mandate  under  which  the  sheriff  or^eising  ofli!cerw«iab«,lutelybo!mdtoha^ 
the  proceeds  before  tiie  ^urt  no^thstanding  aU  impedimento  save   those 
grounded  ondefects  in  the  Vendidni  itaelt    In  Talon  dit  Lespenmce  ..  Lange- 
vm  p.  1  Y».  Vol  1.  L.  0.    Report^  there  had  been  two  similar  oppositions'd  j£»^ 
recr^nceoTimendicaiion  dei/ffeU  which  were  dismissed.    A  venditioni  iben 
issued  ordering  the  sheriff  ^proceed  to  the  sale  after  the  customany  formalities. 
An  opposibon  djin  Wafer  was  fyled  to  tiii.,  on  the  ground  ^lat  the  fbr- 
^Soft'  ^:tr*"';{T'''^"'  '""  ^^  »^°  obLrved'nder  the 
rendenng^the  Jud^ent  of  the  court  said  thatthe  only  question  to  be  comridered 
was  whether  tW/ormalities  of  tiie  r««/.«oni  had  been  complied  with;  thatthe 
Becollemmty^  unnecessary,  that  no  nullity  existed  therefore,  and  the  opposi- 
tion  was  dWjssed.    An  application  of  the  same  principle  in  regard  to  real^te 
will  be  fojHid  m  the  case  of  Abbott  and  The  Montreal  Railway  Company,  p.  l. 
}Ti     ^"^^  (i867)..^iOn  motion  to  set  aside  the  opposition  Uie  court 
granted  the  motion  because  the  opposition  attacked  defects  in  the  seizure,  hold- 
ing  Aat  It  was  toaJate  to  attack/the  FieH  Facicu,  which  ought  to  have  been 
attacked  withm  the  Winary:^e1ay. 

-  In  the  case  of  real  estatrfie  statute  41  Geo  3.  ch.  1  forbids  these  oppositions 
to  a  Vendthmt;  how  much  more  should  they  be  discountenanced  in  the  caseof 
moveables  where  the  interests  are  comparatively  unimportant  compared  with 
the  interests  mvolved  m  Real  Estate  1  It  would  seem  as  if  the  law  were  purpV 
sely  silent  on  a  matter  which  ought  to  be  implied.  '      *^   '  . 

Under  the  12th  article  of  the  33rd.  Title  of  the  Ordmnance  of  1667  a  delay  of 
eight  days  mustelapse  between  the  seizure  and  day  fixed  for  sale,  which  delay  is 
rr!:f?r  '*'*^'^°"''''^S'^*"'*"***^?'««*<^f^»'««<>'««entato 

that  the  debtor  may  eitherpay  the  ,iebtif  he  choose  or  efee  that  he  or  third  parties 
interested  may  be  enabled  to  oppose  the  sale.    An  opposition  being  thus  maile 
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« .bird  «pp«mo.  u..!^^  »SlX  'Z*  triXL"'  "•  "^"^ 

tions  made  Qt  to-be  npde.  f /aito  ««  A  fni..  r"®  ."J*'""' W^g  any  oppoei- 

m  force  here  with  regard  to  the  telUn,,  «f  «.        /,  *''  ^'  "  \^®  '""^ 

,  statute  fir^t  cited,  in  P^e^nlgl^l^on  .TX^^^ 
.oppositions  must  be  fyled  to  the  writs  of  PwS^r  ***"  ^''"^^  ^'«»» 
idea  that  the  writ  oiVenaiZi  E^l  TT'J!Z:'\  T^^^\^ 
and  governed  by  the  rul^  which  a^y"  siX'^j;  v  ^  '"^Vh 
present  opposition  be  regarded  as  v^il^then^he  te^^f 'J^^f^  ^'^ 
becomes  a  term  without  signification,  inasmuch  as  ^oS^t^  T^' 
provides  another  proceeding.  AccordingT^he  M^^  f  ™P™^'"*^ 
once  l,ecome8  entitled  to  thfa  writ,  hi  is^Se^  of  S?Jt  T  '^J  "  "^•***' 
ing  place  and  that  nothing  can  prevent  X^  lf\  ""*^  **^*''*  "^^  *«'^- 
itself.    If  no  other  limitalon  Ls^    ^^^     t^^  originating  i„  the  writ 

it  is  highly  desiraHr:::*;;!  Jot  Tz^i^'t^'^T'  '{^'■^-' 

express  law  forbidding  1  fyZoT  thl  !"^  "^  moveables  there  i^no 

the  opposition  must  I  foLS  t  vali"  ^''''""  *°  *  ^^*"'^*  '^»-» 

^o»«y,  for  plaintiff.       *.  Motion  rejected. 

-Sofirfy)  &  i^'aufmr,  for  opposant. 

(w.A.'kr  ■' -■  /'       ^  "■'      ■' ^        ■■  "■  .-• 
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No.  2079. 


■.^     , 


KierzkowBki  VS.  The^Grand   Trunk  Railway: Comj^n],  of  Canada. 
Held  !-io.  That  the  Mortmain  rettrictions  upon  the  Mquiaition  of  real  ertate  by  Mortmain  ro™« 

maih  corporations.  y«i#d,  mainmort*.  "™i  *«»  cum  aeaignatea  aa  Mart 

3o.  That  modern  civil  corporations  cstablighed  for  commercial  and  trading  nuruosos.  ai  loint  -f^v  « 
. ,  \^  nor  do  mortmain  restrictions  ai>ply  to  thcip  » .  °<»  lu  »utin,niM 

■  ^^I2I.T„'^""r!'t'"T'~""""*'"'«^""""**''°'™»"«  incorporated  compaw.  without 
Zv  toS.bmf?J^^  "«jra  sale  or  «,uivalcnt  thereto,  and  without  .ubjeoting  the  Sing  obm- 
pany  to  liability  for  the  payment  of  Seigniorial  or  feudal  due* 

80.  That  tho  deed  of  agreement  let  out  In  the  pUintirs  dwtaratlon  was  in  taw  only  in  the  nature  of 
prcp«.tory  article,  of  union,  not  In  it«,lf  a  «Ue.  or  it.  equivalent  and  nouZ^fatifdl ^fu 

^  ^M**::  '*'"•'  ""*  "'' '""  ""»*•  "y  «•«•' e«t.bUsh  thTresulting  com^r^lTtZ^^^ 

\      SSV^tu„t:'hZ\l."rH'r "■■'."  •^'^""'"'  "»'  •uVt'rrrtmr^tH°ction.. 
\      Wia  does  not  in  law  hold  the  tand.,  in  question  in  mortmain  a.  allomd  in  the  nlaintlffii  H«ni.»»f  t™, 

^Cw  f.^^    ^  and  which  relieved  tho  defendant's  acquisition,  from  all  Seigniorial  dues 

1^^  ^^  'T!  **' '"*""''  """'""^  *" *•"*  '=•"«' "«  "ot  '<"  •«««  of  8eigniorWdur.«^«i  to  the 

fi  s  tha'S?"  *" "  "*'"'"" "'  *"'  '^'«"'"^>  •*''  •"  ^*^'  *»>«  -^  wh^r!rs.;wS 

90.  Th»t  if  the  defendant  were  such  mo^tmalnor  gen,  de  mainmort  and  had  abauired  a.  allemd  the 
realtor  In  question  previous  to  the  legal  operation  of  the  Seigniorial  acHf  iKThrdSatJrv 
promron  Of  that  actapplies  retrospectively  to  such  acquiTlon.  and  r^l^S^Td^^^^Z 
such  rmortmainor  from  liability  to  the  Seigniorial  <nd«m««/cialmedb7SiStor  suc^ 
acquisition  made  directly  tronx  another  mortmainor.  "e^wmtw  for  such 

lOo.  That  the^ndertaking  of  the  Grand  T^ 

Smith,  J.,  iWMen/ien*;— *     ^ 

This  isan  actfon  brought  by  the  Plaintiff,  Kierzkowski;  propriet6^  A«fe 
sionofthe  Seigniory  of  St.  Fran96i8  Ic  Neuf,  to  recover  from  the  ^ompai^ 
Defendant,  the  sum  of  £1862  3  2,  b^jig  th^  amount  of  the  lads  et  ventes  (ml 
tation  fine)  and  indemnity  due  by  the  t)efenaant  on  the  acquisition^  the  De- 
fendant of  the  St.  Lawrence  and  Atlantic^Railway,pa8singthrough  the  Seignio- 
ry of  the  Plaintiff,  together  with  the  indemnity  due  to  theSeignior,  because  the 
Defendant  acquiring  the  said  Railway  is  a  b^bdy  holding  in  mortmain. 

The  Declaration  sets  out  the  possession  by  flie  Plaintiff  of  tho  Seigniory  of 
St.Trangois  le  Neuf;  the  agreement  by  which  tW  St.  |,awrence  and  Atlantic 
Railroad  Company  became  amalgamated  with  and\ncorp6rated  into  the  Grand 
Trunk;  the  value  of  the  Railroad  passing  through  h\  Seigniory ;  and  his  right 
m  law  to  obtain  a  judgment  for  the  attjount  claimed.  \  "  • 

The  Defendants  set  up  to  this  action  four  grounds  of  ^fence . 

1".  That  tho  Defendant  is  not  a  body  holding  in  mortmain,  and  therefore  the 
Plaintiff  had  no  right  in  law  to  the  indemnity  claimed. 


This  case  has  been  reported  m  8  L.  0.  Reports,  p.'?,  but  without  tke  dissent  of  Mr. 

Justice  Smith,  through  whose  obligiijgneBS  we  are  enabled  to  give  his  opinion  in  this 
ablication.^ — ^Editob's  Notk.  .,  ' ' 
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d«^  that  by  the  Seigniorial  Act  of  1864.  Socinri  itn  L  T'"'" 
very  of  such  dues  was  absolutely  taken  away.  '     \  ^""^  *^'  '''*^ 

4".  That  the  Company,  Defendant,  was  incoroorated  fii\  «„ir  '  ■ 

•nd  is  a  public  Provincial  work;  and  as  such  the  pSilt;^^^^^  \ 

anyfo*...,.  (mutation  fine)  on  the.ac,„il^^^^^  \ 

In  support  of  the  first  proposition,  it  was  contended  bv  urX;    .    ,  \/ 

the  Grand  Trunk  Company  was  a  mere  J^aZrCorlr^r       •      l"*^*"'  "^"'  \ 

corn.eroialpurposes,w^hUtfro:tl^^^^^^^^  \ 

Its  property ;  that  it  in  no  respect  partook  of  the  natL  -^^i?  "'T**'**"  ""^ 
holding  in  mortmain ;  that  its'corporate  ca^  ct  ^al  "wor  7  ^^  " 
ofenablingittocarryon  the  buless  ofKoTZ  ^^^^n^^^^^^^^^ 
was  no  restriction  imposed  on  it  in  the  alien^tionX^^rlrry  1 3idl.V  u 
rl:;i::.dr^  and  meanmg  of  the  Statut^ortmXn^J^^^^^^ 

The  Plaintiflf  contended,  on  the  othej^d,  iliat  it  was  a 
mortmam ;  that  it  was  a  bodv  created  M  «.  J'  ♦    i  .  /  ^     - 

object  f„,„hfch  the  CorfolT^^'^^J'^;<^''^><'^^ 

Lnfeby  bodies,  now  ta/n  ™  bodies  i„  mortal     1,1  r„      7  "*°°  °' 
Eccle»i«icalor  wZeor  lurirremto   ^^u". T    *"  <''"P°"""»M,  eilber 

I*gisl«Uro»«.l,ori^i„,.TK»edlooSr    Itt  °  "'°'°'  ""'  "" 

griping  .pirit/fbe  KoLl.  Ch^tibi  b^.Zr'"'"'"'"''™'''" 
best  lands  of  Ik^kinedom  i,Wvont«l  ZJ,.       7  •'"r'"°8"'iwp«'»%th. 

.ndcurt,/dtbelord.oftl,.fVk„fXirTJ    -ti  ?"  '?""°'°''  ''•'«°«. 

sias^cal  Corporations,  which  in  early  times  were  romL-!i    r        ?  •      ^°'^* 

ljW:and  in  whose  possession  prope^  rfJr   verdLTanl^  '"'  " 

Ae  feudal  superior  and  the  nuhliJ^     A  «♦•/?..  dead  and  unproductive  to 

M;rtmain  in ^land  the  oStest^^^^^^  o^'^^e  S^tutes  of 

repress  the  same  mischief.    TheTrre  patdt  S^f  "'''  "T"'^''**''  *^ 
not  of  alienation,  a„d  to  render'arioSln  Jn^^^^^^  o  acquisition. 

iUegal  without  the.anctiono.thecLrSt;^:::ri;r^ 
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to  Ecolesiaatioal  bodlea:  it  wm  extended  to  all  C!orporation»,  Eccleaiaatloal, 
CSvil,  or  Lay.    And  idthongh  by  the  Statute  of  16  Ric  2,  chap.  6,  this  system 
of  rostrum  waa  so  extended  to  all  .Civil  or  Lay  Corporations,  as  being  within  the 
mischief  and  prohibition,  the  name  $Htt  remained;  and  in  England,  lands  pur- 
chased by  Corporations  are  liable  to  forfeiture,  unless  a  lioenae  in  mortmain 
from  the  King,  as  ultimate  lord  of  every  fee,  be  first  obtuned.    In  France  this 
restriction  extended  to  all  bodies  holding  in  perpetuity,  and  unless  this  authority 
to  take  was  obtained  from  the  Crown,  the  Seignior  within  whoso  cmnw  such 
acquisition  was  made,  no  matter  by  what  title,  could  compel  the  Corporation  to 
dispossess  itself  of  the  property,  de  vuider  leur$  matn#.4k  was  only  after  the 
Corporation  had  obtained  lotters  of  amortitsement  from  the  Crown,  tl^^t  the 
Corporation  could  legally  hold,  and  after  such  permission 'h'ftd  been  obtained, 
the  Seignior  then  could  not  compel  the  Company  to  jdider  leure  maim,  as  it 
was  termed  in  the  law  but  in  lien  he  was  entitled  to  claim  an  indemnity  for  the 
loss  of  his  casual  rights,  and  this  was  fixed  by  the  custom  of  Paris,  at  one-fifth 
of  the  value  of  thgjgnd  so  acquired.    Herv6,  6  vol.;  p.  429:  «  Comme  les  an- 
"  tres  corps  qui  sont  perp4tuels  par  leur  institution  et  qui  ont  des  propri^t^s,  en 
- «  tant  que  corps,  no  les  alidnent  pas  plus  que  le  cleig6  n'alidne  les  sietanes, 
"  parce  qu'aucun  membre  d'un  corps  ne  peutkJisposer  de  ce  qui  appartient  k  ce 
"  corps,  et  ce  dont  il  n'a  que  la  jouissance  on  I'&dministration,  on  a  tronvd  que 
"  le  prejudice  6tait  le  mftme  pour  le  Roi,  quelque  fut  lo  corps  qui  fit  I'acquisi- 
"  tion,  et  on  8  6tondn  Tamortissement  k  torn  les  corpt  qui  font  des  acquisitions. 
•  TouB  les  corps  sujets  au  droit  d'amortissement  sont  appel6s  du  nom  commnn 
"  de  gens  de  main-morte,  sans  do^  parco  que  les  biens  qui  leur  appartiennent 
"norecevantplusnimouvement  m  circnlation,  sont  dans  un'espdce  d'etat  de 
"  mort  rela^vement  au  commerce  ou  relativcment  aux  profits  casuels  domaniaux 
"  et  f(godan^,  dont  ils  sont  afiranchis  par  I'amortissement.    Voyez  Delauridre 
"  sur  I'amortissement  p.  179."  y 

The  mischief  here  spoken  of  is  clearly  the  one  arising  from  the  perpetuity  of 
succession  in  thd  Corporations.    It  was  to  restfain  Corporations,  that  the  Stat- 
utes of  Mortmain  in  France  and  England  were  enacted.  Without  these  Statutes 
of  Mortmain  the  powers  of  those  Corporations  would  have  been  precisely  what 
th^  were  before  they  were  enacted.    Before,  they  had  an  unlimited  po**r  to 
.#^Ky'^^y  neo«8Bafy  consequence  they  had  an  unlimited  power  to  alienate 
ufileM^  retrained  by  their  charters  of  incorporation,  or  by  the  very  objects  for 
whicHi  the  corporate  rights  were  conferred.    The  absolute  y««  duponendi  is  the 
necessary  consequence  of  the  jua  acquirendi,  unless  restrained  by  Statute  or 
positive  law,  and  it  is  diflScult  to  understand  how  a  Corporatfon,  unrestricted  by 
Statute  or  charter,  in  its  power  to  acquire,  could  by  any  system  of  reasoning  be 
said  to  be  deprived  of  its  power  to  dispose.    That  such  restraints  have  been 
imposed  on  Corpoimions  is  undoubted,  but  these  restraints  do  not  and  cannot 
affect  the  main  question,  that  these  disabling  Statutes  were  enacted  to  remedy 
the  mischief  arising  from  the  perpetuity  of  succession  given  to  Corporations,  by 
reason  of  which  the  profitable  rights  of  the  Seignior  were  lost.    The  French  law 
is  uniform  on  this  point.    The  reason  given  by  Domat  and  others  is  parce  qu'iU 
aliinent  rarement.    Not  that  they  carenor  alienate,  but  because  they  do  not,  or 
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.ted  fer  trading  pZZ  J^lll  L*"'"  •"? *.«^''  ^""--^  •'>«>'POT- 

Corporation  of  aSf  I^„d  L  T""'/:'*  f ''"***'  ^'*''»P*"y'  '^oh  i.  . 
prc^y  reserved  anHL'Thl  i?  " V'  ®f«"''""  ***  '"'^^""'"^  •«>  «?' 
inoor^rating  the  Gran"  TrnnI  Rai 'w  "  '"^'  ?"  *"  '^  ^°""'* '"  '^'  ^°* 
that  rwaa  fhe  inten  i^n  !        j^^^^^^^^         ''.  «  ^'^-t™  -tended 

two  CompanioB,  and  that  the  not^e^tl  of  Ijr  r  t""''""  ^'r^"  *^^" 
tion  that,  in  the  opinion  of  tb«  I  Jlw  T  .    "*^''*'  ""  "  "'«»'  »"<Ji«*- 

think.0     Tho^e^^^La^^^f^^^^^^^^^^  I  do  not 

Ac,  could  not  take'hem  at  !  if  ZZ^Sr'  *•*«"  "^'^  '»  *»>«  J**^' 
didciat,  anppoaing  t,.tc^^^^Z^TLln^^^^  ^'"^  '""'^ 

The  silence  oftheLeeialature  on  tL«.K7*       ^°'*'*»'»"».  »»  woontrovertible. 

rightsofthirdp^rsonrwtrbeLt  XS:^^^^^^^^^  T"  ^'' 
power  given  to  the  Companj  to  take  theZT  „  .°   ?°  ^"'-    ^''^ 

of  the  lUd  are  given  onL'diW^X'^^^^^^^^ 

whose  lands  are  taken.  Why  the  SeL!^nr  !i.  m  ^'^^'^''''J^  *«  ">«  proprietors 
.full  indemnity.  Ian.  atTL^^ltl^^^^^^^^^^  "---« 

his  property  as  the  land  which\as  taken  and  «f^  tu  "*  .S  ""  "  '""^*' 
*yotherproprietor,andhefali%i':SX^^^^ 

proprietor.     As  to  the  Company  belnc  i  tr»Lrrl.\-.      *"  "^  <*^«'  ' 
no  diff^ence  in  the  matter.^  The  oLrtll«K^"'*""'  ^  ^^'""^  «">  '»'*« 
does.notchange|.e  nature  a^d "K  Tf  h^T^^^^  "^  «^-° 

righto  of  third  peSjns.     The  privilL  eranted  to  2  T        •*'  ^'^^'^^  °' 
of  trade  or  profit,  or  of  any  other  Sj^T    .  ^'''5"'I«''*ti«''  ^r  puTWses 
^possession  of  the'iefendant     The  stt„t  T.    •    f"T  *^'  *"»"•«*«'  °f  ^he 

V  .ain^in .  Haiir^u  ^'^^:r::t:^Ly.'t^  ^  -'*-- 

ing  this  Koad  the  property  of  thrTeignior  is  tin  and  h  M  °  °"'"*"'*"" 

cession  by  the  CompanV.  the  Seignior  Zl  hilclT  k!  ' "  ?'^*"*'  «""■ 
which  is  thereby  put  o„.  of  coZZ^^^^^^^ ^'^y''  '-<»  »^». 
by  th,  dissolution  of  the  Corporation,  Us  Z^^lt  ^     m"f  ^  -u  """"" 

^i-r  o^isprS^^L::,:^  . 

tetiS^:Zai^trJ:^r  ir  r^^^^^^^"^ 

tion  had  frightTSe  Zlt^:;:^t::'\^''  '"'  ^«  ^-P»-       ^ 
natu^oftl^olyects  forwhich'Ztr'wSt^ 
iievertheless^as  due ;  for  thesame  reason  it  ouglrbTiue  bvl    i°?T''^ 
which  takes  and  holds  as  the  iM  cu^^    ,-11    "^  °"®  ^^  *^«  defendant,      - 
disabling  Sfiutef  <>"  Corpo«t.ons  did^der  the  operation  of  th^ 

Itiaoon^iUo  U.at  1^  the  Act  inooiporatingtheO^^ 
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MiuMkl   the  Comp«nj  is  wholly  anrestrained  in  the    puroham  ind  ali«naUoo  of  M 
landa.     The  olaoBe  apeokabf  all   landa  Deoeaaarj  for  the  conatruolion  of  the 
^    Road,  but  it  doea  not  follow  that  when  once  the  Road  is  completed  and  finished 
that  the  company  can  alienate  the  Road.      The  very  object  for  which  the 
charter  was  granted  necessarily  implies  an  ab!>olute  incapacity  to  alienate  or 
■dl  the  Road.    Thq  object  of  the  Law  was  to  gra^t  them  power  to  maintain  a 
Railroad,  not  to  moke  a  road  and  sell  it.     If  it  be  «>on tended  that  a  Corpora- 
tion  is  not  restrained  necessarily  within  the  object/for  which  it  was  ezpreaaly 
created,  then  a  charter  of  incorporation  has  no  finding  force  on  the  body  ore- 
ated.  Mr,  Angoll  says,  "  The  privileges  and  inUunities,  the  estates  and  possos- 
"  sions  of  a  Corporation,  when  once  vested  are  -vested  for  ever  or  until  the  end 
"of  the  period  which  may  be  prescribed/for  its  duration,  and  this  desirable 
•'  object  is  effected  without  any  new  tran/fer  to  succeeding  members,"  (p.  8). 
The  Road  once  wade  is  vested  in  the  defendants  under  the  privileges  and  im- 
munities of  the  charter,  and  they  can  n6  more  sell  the  Road,  than  they  can  apply 
it  to  objects  different  from  those  for  which  the  Corporation  was  expressly  created. 
Whether,  then,  defendants  be  cbnsidored  as  a  body  analogous  to  bodies  in 
mortmain,  by  the.'principle  or  characteristic  of  its  perpetual  succession,  or  by  its 
incapacity  to  alienate,  it  falls  within  the  condition  of  the  law,  and  must  be  held 
to  be  subject  to  idl  dues  and  duties  to  which  bodies  holding  in  mortmain  ate 
liuble  upon  all  acquisitions  of  land. 

SECOND  POINT  OP  DEFENCE. 

The  next  point  submitted  by  the  de^dants  In  the  defence  is  that  the  deed 
of  agreement  entered  into  between  the  St.  Lawreno4  and  Atlontio  Raliraad  '• 
Company  and  the  defendants,  is  not  an  alienation  from  which  any  rights  poUld 
accrue  to  the  plaintiffas  Seignior.     That  it  was  a  mere  fusion  or  amalgamation  ' 
of  corporate  lights,  subsisting  as  such  in  the  agreement,  producing  no  change  of 
property  or  transmission  of  corporate  rights  and  p/opcrty  from  one  body  to 
another.     On  this  point  I  would  refer  to  theelauses  of  the  agreement  itself,  in 
whieh  I  think  the  true  nature  of  the  agreement  of  amalga,Bution,  as  it  is  called, 
is  to  be  found.  >  '  / 

By  these  clauses  it  would  appear—  ,''        /        ' 

let.  That  the  name  of  the  Corporation  of  the  S^  Lawrence  and  Atlantic 
Company  is  taken  away.  ^^  *   / 

'     2nd.  That  the  Stock  of  the  St.  Lawrence  lim^itlantio  Company  is  surren- 
'' dered  and,  consequently,  cancelled. 

3rd.  The  property  of  the  Corporation  of  the  St.  Lawrence  and  Atlantic  Rail- 
road Company  is  vested  in  the  Grand  Trunk. 

4th.  A  new  Corporation  is  created,  with  new  rights  and  powere,  and  under  a 
new  napiQ^ 

5th.  There  are  no  longer  any  Corporators  or  members  of  the  first  body  by 
whom  the  very  objects  for  which  the  Corporation  was  created  can  be  carried 

on.  ■»  '  .- 

If  these  circumstances  do  not''d{si8olve  a  Corporation,  I  am  at  a  loss  to  ^tiow 
how  a  Corporation  ca^  be  djssolvcd.     To  suppose,  that  a  Corporation  can  con- 
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good  law  th.t,  If  «n  integral  p»rt  of  a  Corporation  t>6  loot  or  destroyed    tk.    •"'*«^0.- 

v.vod  by  .  now  charter.  But  In  thia  oaae  .11  i.  gone,  the  „.„..  the  IZZ 
the  Corporafon.  and  It  aurely  cannot  conUnuo  to  eiiat  If  then,  l^  no  SS 
bj  w^o«  the  functlona  of  the  body  c^  be  carried  on.     Bat  it  la  ^Id  Z  thev 

l?r      '  ?;""?"    '"  *1'^"  ^"'P«"*'-  -^^^  the  1  urates 
the  agroe„u,„t  brought  i^tae»t,tonce.    I  do  not  think  ao.  for  Ihe  new  o!^™ 

ooaBedto><}o^p^.to„of^tM?o(d.     U  i«  trueVhe  propertv.  tlitlfff  r'? 

road  .«  poaaeaacd  by  the  new  body  ;  bSt  It  la  told  not  «  1  pZrty  of  a  S^l" 
-d.^lved  .„  law  but  aa  the  property  of  the  newly-c,e.t«|  bJdT  1 1  U  a  ^'         . 

ph,U,  .h«nat.on  for  .11  legal  purpose,,  unless  It  cani  auppolK,d  that   io  d  at^ 

bo4u>H  can  ex.st  .t  one  and  the  aan«  time.  posse«ii„g  theVo,.  oorpo^te  ,^^2^ 
.0  the  ..me  property  and  exe^lslng  the  duUe,  .nd  function. ^fl^llS^ 
Corporations.  wh<l5.  ^^  '^"^  '^'^  »«"»•  "^  ^^^  «g«5cment   the  two  t,Z 
.    nj-de  one.     This  i  take  to  be  clearly  in.possible.'^rthattCdt^^^^^  T 
Lawrence  and  AtLnth  Compaoy  beo^o  merged  in  the  Gnind  £k  .„d  fu' 
former  as  .  Corporation  oo«ed  to  exist,  .nd  th.t  such  wm  Jhe  nl^^n  '  ?  . 

of  tt  rr  r j  ^--^  ^^^-^  '-'^  ^t^^zTj^^irzz 

of  the  6th  Vic,  ch.  39,  whioh  declares  it  in  express  terms 
It  bu  .Iso  been  contended  that,  as  the  18th  Vie  oh  33  n»uu,A  ««  ♦!. 

hYtrer:^:'  r -^  rr^ ''-'  '••^  •^--^^^ 

1  Mr     p.       ?       "'"""  of  the  Act  of  1854  took  effect  concurrently  with 

Llw     f    1?'"^  *^"  '*^"'*'"*  "^  ^^»3-    B"'  I  'Wnk  this  argumenU.  nS 
tenable  for  tjie  agreement  was  entered  Into  by  the  two  CompanTea  under  1 

u"effl?  A  •  f'"''^'"''  •'  "^"''^  "«  "*•«-«»''  •'y  ^he  4  Sure  tg  I 

It  was  to  extend  the  power  of  the  Grand  Trunk  Company,  and  although  Ub' 

-  wrahorth'"'"'""^  '"'""'  ^'  '''  •S'-r  *  ''  '«»3  U  co2me  ,   ; 
was  ahogether  unnecessary  to  give  it  the  force  ll.w.     The  force  of  l.w  w« 
^yen  to  the  .gree„.ent  by  the  16th  Vic.  ch.  39,  wlch  gave  full  ^^wer  tom."^ 
he  a^eement  and  it  required  no  further  eonfirmation^  ^t  has^so  b^n  con 
ended  that  the  Act  16th  Vic.  ch.  39.  which  authorises  the  two  ol^niesf 
unite,  points  out  two  ways  of  doing  so:  1st.  By  amalgamation  or  unior Tn^ 
By  purchase,  and    t  is  said  that  as  the  law  pointed  the^  two  ways  by  wh  ch 
the  tompaniea  could  unite,  that  it  intended  to  make  a  distinction  belween  . 
union  or  amalgamatioa  and  a  purchase.     I  do  not  so  read  the  statute.    It  was 

SotmTr'*''"  "t^'""'  -tbority  should  be  given  to  the  Comp^n"^ 
to  form  oneCompany  under  any  circumstances,  for,  without  the  sanction  of  t^ 
Law,  po  umon  could^^ave  been  effected,  either  by  purchase  or  amalgamation^ 

rurcrafT'?"''°"*^^"""""^"-'y'«^*>-^ 

purchase  rf  such  union  w«i  to  be  effected  by  an  out-and.)ut  sale,  where  a  mere 

uZnt:  T  r:  '''  *'^  P""""^'  '^"'"S  the  Companies  to  deterSb^ 
iHJtween  themselves  the  terms  of  purchase,  should  such  form  be  taken,  and  to 


f^ 
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pdnlout  U.«  ooodiuon.  00  which  .  anion  .hooW  b.  offeoUHl.  if  that  form  of 
•cquWtion  irer.  .dopfd.  In  fortnlng  .  „«,•  .«.Ig.a,.Uon  U  wm  .l«3n  Jw 
neoe-rj  to  point  out  the  «ann.r  of  doing  «,.  to  enable  the  oo  dTIltf  ^K 

i»i« Ion  of  .11  property  .„d  rIgKto  fVon,  one  to  .nother,  .„d  .uoh  .uthoritT  w^ 
•od  property,  and  to  voit  thom  In  the  other.  * 

.iJe™  il!;:"'  ?'k  "•  ^"i"'*  "'•'"""••*  ^'"'  '«""'"•"'  ^"^  •>*  «•"'«»  out  •» 

to  that  Company,  .nd  voted  it  in  the  Grand  Trunk  Company.     The  sS,! 
^  :.f  te  former  body  bad  no  power  or  authority  to  do'thf,  fo^tl  SS-' 
md  WM  not  the  property  of  the  Corporator,,  but  the  property  oi  the  OorpTr.. 

Company  to  the  Grand  Trunk  could  only  have  had  the  effoet  of  makiJthe 
iut  n'  ^Ja     '^Tn  "'  ""*  '""  ^^'  '^  .uohcouldhave  b«,n  done  by  law 
bv  th«M  r    T  ^"^"•""  ''"•'  '^  *''«  Itt«a:  \hia  could  only  be  W 
by  the  Statute,  »„d  bo  «K,n  aa  the  Uorporatom  had  aurrendored  their  Stock  an* 

oea^d  to  VjxiBt  aa  a  body  corporate,  ind  ita  property  and  right-  paaaod  into  Z 
r^sTthls'l  ""'  '"''Vl'h     ToaupUthalbecLtheCor^r 
stk  tothedf    rr*'*;"'*^^""  ^"'*"'*  company  .urrendered  thS^ 
tlTa  *".*•'; '^t"''.'""'  -"«»  took  Stock  in  lieu  thereof  in  the  Corporation  of 
the  Grand  Trunk,  that  the  Road  of  the  former  Company  p„saed  with^sLk 
ii  dearly  erroneo«».Thp  fuaion  or  amalgamation  of  Bha«,  could  not  dlmt 
tbe  St  Lawrence  and  Atlantic  Company  of  the  Road.    Thi.  could  on;be  o„e_ 
by  an  alienation  by  tife  Corporation  itaelf.  which.  ^  a  body,  la  quito  distinc 
from  the  member,  of  the  Corporation,  and  thi,  waa  done  by'  the  force  of  the 
Statute  which  alone  could  do  it.  when  it  declared  that  the  agreement.  oZl    ' 
^mpleted,  ahoud  have  the  effoet  of  vesting  the  St.  Lawrcnce^d  Ata^t 

S'^ur  Jst  L^ '      ^"»»^  ^-P-:^-     ^-  -ting  the  road  in  the  Grand 
Trunk,  the  S    Lawrence  and  Atlantic  Company  was  divested  of  the  road  and  to 

ZTt  tt  VI  "  '"""  ^r -"-'g—tion.  and  pot  an  aliena.ion.  i.  to  Bup- 

i^th  t  i  tl  ""  r^  '''■"^'''  ^'«"P""J -*'"  «'"-  "-  •  Corporation. 

«4  that  .t  poBBCBBeB  conjointly  with  |*e  Grand  Trunk  the  road  in  oueatbu  ,  and 

^d  1  ^T       *  '^'^  T"**  -<»  independent  CorporarlonB  can,  a   one 
cirten  '  """^  '''  -me  property,  under  dUdnct  Ld  ipa^ 

the^St"frf'  ''"'"^'"!'  f.*  '^"  T""'"*  '•"»#'""  •™P«''«<'  ««•  -"enation  by 
the  St.  Lawrence  and  Atlantic  Railroad  Compl^ny  in  f„vor  of  the  defendanT 
was  It  such  an  alienation  as  gave  rise  to  rights  in  lavor  of  the  S-igntr  The 
r^hts  claimed  are:  Firstly,  the  foA  et  vente,  on  the  mutation  ;  anT  Lndlv 
the  nght  of  indemnity,  by  r«.soa  of  its  being  an  alienation  in  a  or  of  a  b^^'  ^ 
holding  n  mortmain.  As  regards  the  lattor,  it  is  beyond  controversy,  thaVaa 
Odemn.^  is  due  on  every  acquisition  of  property.  No  matter  Vwh"' 
title  a  body  . a  mortmain  ucqulroB,  the  indemnity  Ib  duo.  for  the  posse^iont        ^ 


:^ 
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whioh  tb«  bodj  aoquiw.  m.y  oot  gJw  riM  to  th/muUtlon  fine  ,lk    tR.  ;^  ^ 

righu  for  tb«  ^tar..  and  •»  Ion*  »  it  r«™..  J  '"''•^  °^  '*''' 

iKKl,  It  U  unproducti;.  to  t",X W     nd  17*^'"  "'  ''*  ""'*'""" 

oftbe..„d,„t...w«„..„?rr^^^^^^^^^ 

th«  W.  e<  ««.<«,  the  tr.n.fer  or  .lion.tioa  L«t  be  .  «il„  „! V  !.       .    * 
«lo.  to  enable  the  Seignior  t<,  elaim.     WbC  then  \tV        T"'^"'''  *"  * 
by  the  defendant  for  the  transfer  to  it  oZe     oi;"    ^8^^"""  «'"!; 
AU.nticOo«p.„,?     A.  reK.rd.th.tr^«for':Sl';of.h^^^^^^ 
Dior  hu  notbhiK  to  do  with  th>t      Tk-  rl  .  •""*"  "^*  o**- 

M  they  thought  prolu  U.  2i^  l7"T"  ""«'"'  "^'"P^  "''»''««'  '»~* 
J-   u  ugi»  proper,  it  w  «  matter/of  iDdiffereboe  to  the  Soitniior  «hn  fk- 

Corporator,  are ;  a  oh.nge  |„  the  Sto«/h«l.li  oould  ne.er  iTrTi  1  ij     , 
~    theTbt.    rl'j  ^';  •«— ^tf  <1u^tion.  the;o?:d^    atderttrtt 

eT2  .'^'''''Sle'r  ^l^^^^'-l:;-  ^WO,  mU.,,  of  intc™ 
aue  on  the  r  atook.     The  obligation  aaaun^ed  by  ithe  "defendants  to  i»*  tK««. 

..  necessary  to  eon.tltute  a  «,lo  is  prc«ent  /ri' thiTagrce^ntt     1st    I  .K 
l.od  tran.fe.ed.     2nd.  The  payment  of  th/deL'lPr^^^^^^^^^^ 
con«nt  of  the  two  contrncting  parties.     l/i,  t.  all  legal  intent^  an  act  ll, 
lent  to  a  «.le  and  a.  .ueh  it  giv^  rise  t/w,  «*We«.«,  or  mutiion  L^  The* 
proportion  which  the  Railroad  Arn  the  Seigniory  of  he  plaintiff  bT™  to  Ih« 
whole  property  transferred,  (I  mean  the  re»l  este^),  musf  rt^uJ^o^   hi 

IZtl  ;'"''*'^  'J;'*^  .-paid  bears  to  the\al„e  of  t^e^rp^L  „^^^ 
through  the  Seigniory.     On  this  point  or  proposition  I  am  of  oninion   hr?  "* 

-    It  i.  now  neoessary  to"  refer  to  th«:AiVoh  the  m\A,^t  nP  *!►«  j    •.  j. 

je^..c  .0  «,e  D»,.>.«o„  of  Ki„g  1,1  XV '^IL  S^"u  NoTl'f 
Tbe  rigtl  of  .»Am».M  „  e„iWy  diai„„,  f„„  .j,  ^    .  ^•„^rti„,^,'°T^     . 
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Kimhomki  low.  and  wta  duo  to  tho  K«ignior  for  tha  lop  of  bis  rffbto  fli»Mi(aaat  oa  th« 
^h2jdi>«k  •oquiaition  of  tha  land  by  the  bodj  in  mortmain.     In  ona  rmpeot  (hay  war*  . 
aliko  in  their  U^tl  effvoU,  ond  in  ona  only.     Th*y  wera  penional  in  their  opara- 
,  tion  to  the  |>ur(it«  tlaiuMjIvoa.     The  Irttrt  tfamorliumml  onoe  iMUud  relieved 

ooly  tho  body  obtaining  thorn,  and  all  their  efleot  ocamd  m  atNin  aa  the  (?rtrpo- 
ration  aliruatcd  the  land.     Ho,  aim,  the  indotunity  onoe  paid  to  the  Seignior 
within  whoac  cenMtve  tho  ao()uiNilion  waa  oinde.  enured  ablely  lo  tho  benefit  of 
the  body  acquiring.     All  off.ct  eeaaod  in  both  inaUnoua  on  every  alicnatioor 
and  now  luttora  of  nmortUnrvimt  wei|  re(|uir«d  by  eaoh  new  Iwidy  ao(|uiring, 
ttod  a  new  indcninitjr  wna  payable  if  tho  now  aoq^il•it^%  wa«  made  by  a  bo«ly 
in  niortuiaiu.     No  effect  or  privilege  could  bo   oloiuied  by   any  Corporation 
ariaing  out  of  anterior  letters  of  uuiortimwiinsnt  or  indtiuinity  previoualy  paid. 
Their  effect 'in  low  ft»)a«)lutely  ceaaed  on  every  alienation  madfj  of  the  land.  (6 
,  llorvd,  "  MoU  de  i'lndemnitrf,"  p.  «8e.Boa|uot.  2d  vol.,  ,411,  «h.  46). 

Tho  effect  of  the 'payment  of  indemnity  won  purely  auHponiiiv/:  it  in  no  way     * 
changed  tho  tenure  by  which  the  land  wu«  hol<l.     It  oontipucd  within  the  mow 
vance  of  the  Seignior,  and  subject  to  all  other  foudal  duoa.     It  became  like  an 
aUu  only  in  thia  roapcct,  that  the  right  of  tho  Selgaior  to  enforce  ftirther  caaaal  • 
'  rights  waa  auspcndod,  not  absolutely  oitinguiBhod,  for  thoso  casual  righU  be- 

came duo  and  eligible  if  tho  Corporntion  sold  or  alienated  the  land.    On  thia 
point  it  waa  oontondod  that  the  effect  of  tho  payment  of  the  indcipnity  to  tho  - 
Soignior  by  the  Corporation  obtaining  tho  letters  of  9morti$iemmt  waa  to  oon-  „ 
vert  the  land  sold  from^  a  land  held  en  roture  into  an  absolute  aleu  or  freehold, 
and  that  aa  auph  it  coaeod  to  be  liable  td  Seigniorial  dues,  and  that,  on  the 
authority  of  Bacquot ;  but  Buoquet  doea  not  say  it  waa  an  aleu,  or  became  an  aUu, 
but  that  i^  was  like  an  aleu,  so  long  as  it  was  hold  by  tho  body  which  had  paid' 
'the  .indemnity.     This  is  an  or  roneoua  reading  of  tho  law.     It  was  in  its  effects 
00  tho  future  casual  rights  like  an  aku,  that  is,  it  was  asaimiUtcd  to  an  a^  ao 
long  aa  it  was  possessed  by  the  body  paying  the  in^Jcmnity,  but  it  remained  in 
tho  ceHiiM  and  within  tho  mouvance  of  the  Seignior,  and  on  ito  alienation  it 
resumed  the  character  of  lands  en  roture,  and  beoamo  again  subject  to  all  Soig- 
nional  dues.     This  is  the  opinion' of  Dumoulin  and  nil  tho  other  foudists,  with- 
out one  disMsntiont  opinion  (1.) 


(1).  Heryi,  6th  vol.,  p.  674  and  670.  In  discuuing  this  point,  in  the  passage,  cited 
heiMiy«:-"Lc(ret  de  I'amortisioment  cat  tell<;rt>ent  passager  et  personnel  que  si  uno 
maln-morte  acquiert  un  bien  dOji  amorti,  I'aoclen  amortissenient  ne  lui  profile  pas."  And 
p.  595:-"  11-  semblerait  au  premier  asiHict  que  Loiselle  tenalt  A  l-«ncienne  maxime.  car 
11  attnbue  le  mCme  eflet  h  I'amortissement  qu'au  franc-aleu.  Teniren  matn-morte.  dit-il 
frano-alue  ou  franc-amhftme  cat  tout  un,  en  effet.  Hais  11  faut  entendre  cette  r6gle  non 
dans  un  sens  absolu  mais  dans  un  sen*  hnpropre  et  seulement  pour  la  durCe  dri'amor- 
tissement  Oar  Lotaelle  luypfime  ajoute,  "  terra  sorUnt  de  main-morte  ^ntH,  en  la 
sujotiOH  de  ffcod«lit6  et  censive,"  expression  qui  prouve  bien  qu'il  n'a  pas  eatondu  dire 
que  leffet^de  lamortissemcnt  fut  perp^uel  et  ineff«9able.  fiumoulin  s'est  exprimfi  avec 
beaucoup  ,««!.  d'exacUtude  qu.nd  il  dit,  per  amortfsaUonem  non  riiutatur  stains  etqua- 
lilMreiamorti8ata!,qfo  semper  rcmanet  feudaUi  vel  cenauaria  et  in  domjnio  director 
j^elJui;i84icUone  out  tcrrrtorio  di^lni^t  priua."  . 
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hold  tU  Und,  th«  p.,„,i.nl  of  the  lnd««„U,  by  (h.t  hod,  o«.«l  to  hTT.-.  jT^V^' 

.     I jd«n.oltj  h.d  «m  b«,o  p.ld.     Tlii..o.,ui.Ui«nbjth«dcftod.nt,.„dlt-lZ; 
.ffeou  ™a.t  therefor,  b*  deUra,inod  wi.Lt  mhrL.  Ip  .„ j  pr  C  p^  I 
of  .nde„,...tjr ;  .nd  thdr  inc.p„cUy  U,  Uk,  .„d  hold  the  l.„d  Lti^  ^^J.";,     ^       ' 
bj  .  p.c,.i«,.o„  ,0  th.t  body  to  .ocmiro  j  .orf  th«  rl«U  of  th«  .Sei^nirrj/l 
U  ..gulated  by  th.  .ccjuWHon  l.«.|f.     A,  well  <«.uld  tho  defead.nt     f  not  .  -    ' 
b<Hly  .n  „,„rt„..l«  »..|„t.lo  that  .  payment  of  Indemnity  by  kny  pre,  ou,  Mr 
Jn  mortm«h  p«roUM,r  of  the  I.„d,  would  ,,oner.te  .«oh  defidrim  ibJ 
payment  of  to,U  ,t  .mU,  on  iu  own  .c<,ui«,ion  .„d  purchMe  :  for    f  7^^" 
naent  of  .n  .ndemnl.y  h.d  the  cIToot  J  coovortInK  tl.o'Ud  '.ol^irl      tol' 
aln.,  no  uture   o,l^  ,t  ven,e,  oould  erer  become  due.  .  pretention  wjiloh  tl*    • 

Iho  right,  of  the  flelgnlor  .nd  .ho  defendant  mu.t  bo  «ttled  by  the  itie  of  i2 
defendant  -Kme.  .nd  wlU,out  reference  to  .ny  .„u«cdo«t  titkof  the^r.o„  o     "  •. 

body  from  whom  the  .c<iuUi.l.,n  i.  made.     So  «Km.  therefore,  u  L  Bt.uZ-       ^ 

rence  .nd  Atlantic   K«ilro.d  Company  ,r.n«Torred  •.or  to  the  O^d  T^L  M 

to  th.t  My  to  «qu,re.  and  the  Indemnity  Hd  By  th.T  body  V)tho8ei^^^^^  •  ' 

the  defendant  by  the  common  ^.w  onn  no  more  invoice  them  In  it,  fo;or  to 
n,heve-.t«.lf  from-the  payment  6f  whatever  due.  would  .ec^e  to  the  SeignioJ 
on  iU  own  Mq«...tlon  wuhin  the  Sefj^ory  of  the  plaintiff,  th.n  it  could  dd  If 
no  .uch  acqu...t.on  by  the  St.  Uwrenee  and  Atl.nti5  Railroad  Company  h«I 
over  been  made^    The  .u,tant,  therefore,  th.t  the  dof^ndaht  became  the  p^  '       ' 

pnetof  of  the  Rail«.d  of  the  St.  Lawrence. nd^antic  Company,  «  w  duT.      "    ^ 
jijcrued  to  the  Se.gnior  on  the  .oquiiitifln,  vd  from  that  moment  lhe«  due,     ^- ■ 
becme  a  „«ht  voated  in  the  pl.i.tlff.  ..  tl,.  Seignior  through  who.e  sXnt " 
the  Ra.lroadpaB«c,  of  which  ho^dnot4HLiicprivedo«cept  by  positive  i^^^^^^^  ' 

THIRD  POINT  OP  DEFENCE.      ^  .  .        ' 

ACT  OF   1M4.      '.  •      '9  '       ^ 

the^lt'*^ r^'^t^^ dcfen«,  .et  up  by  the  defendant  is  that,  .dmitting  thai      '  "i 
the  defendant  .8  a  body  politic  holding  in  bWtmain,  .nd  that  the  Att  of  agree- 
ment  entered  into  by  the  St.  Lawrence  .nd  Atlantic  Railroad  Oompan/im-     .  - 
ported  .a  .l,ei..tion  in  the  nature,  of  a  «ak,  that  the  plaintiff  cannot  recover  the  '  "^ 

to*  et  vente,  and  the  indemnity  claimed,  becauae  the  right  of  the  plaintiff  i» 

f^^T.^^ll^l^tt"^''^'^''^'^'^'^'''^^^^^^  Thepret«n*tea     ^         . 

Yhatthe  Act  of  1864  ..in  it.  nature  a  retrospective  A,^t,  and  that  it  was  the     ' 
intention  of  the^I^islaturo  to  ,^troy\l,i.  right,  or.  if  it  were  not  the  intcation 
It  all  event,  that  the  claoM  in  faolr  takes  away  the  rights.  .  *^ 

The  words  of  the  clause  are  a.  follows :  A 

"All  lanth  upon  which  mortmain'due..  (des  droits  d'indemrHtd)  have  bBoa- 
paid  to  any  Seignior,  and  which  have  not  been  sold  or  conceded  since  such  pay- 


'm 


\ 


K^ ;  V',  V 


96 


SUPEKIOB  OOUBT,  1867. 


»ir 


••#'•. 


^ 


U-rtowui  ment  to  parties  holdipg  otherwwe  than  in  mortmain,  are  hereby  decUred  to  be 

^iSSSSiSSf  "^  *f  !'»'\^  «■">•»  »•>«  dV  0^-uch  payment,  or  of  any  Act  (A%e)  or  Deed 

in  writing,  binding  the  owner  to  pay  the  same  released  from  all  Seigniorial  dues 

^      •"«*  <;'>»'«'.  "d  held  «i/rancafc«ro<«rwr,  but  subject  to  the  payment  of  a  r«i<e 
con$ttluie  equal  to  the  cent  and  rtnte  legally  due  thereon." 

The  first  point  to  be  determined  is  whethej  the  cUuse  is  rttroeptctive  or  not. 

k        J*^'f"*;/«~^«»°»t'«««J.iVi«»8tb«>olearl/ shown  to  be  such  in  the  clause 

V    ^f-    It  «>««t  be  ao  enacted.     It  is  not  enpagh  to  say  that  such  is  the  clear 

Viference  to  be  derived  from  the  clause,  for  no  men^  inference  drawn  from  the 

c  au«,  .8  sufficient  to  make  a  statute  retrospective,  or  to  take  away  a  vested  right. 

It  must  be  clearly  expressed,  for  when  .  right  at  common  law  is  clearly  vested 

in  any  one,  that  right  can  only  be  taken  away  by  positive  statutory  enactment, 

*       and  m  express  terms.  /  Are  such  words  to  be  f  .und  in  the  clause. 

-     f    ,t**;r';^P"^!'^*''«°'«"«««^«««"«ti«^P««  terms  take  away  this  ri^ 
•  for  the  defendant  relies  on  the  exception  to  the  enacting  part,  which  preserved 

a  right  to  the  Sc.gnior  m  case  of  sales  to  partiesahplding  otherwiM,  than  in  mort- 
mam  and  it  is  therefore  contended  that,  because  an  exception  is  made  in  cases 
of  sales  to  parlies  holding  otherwise  than  in  mortmain, ^that  Mere/ore  sales  to 
bodies  holding  w  mortmain  carry  no  such  rights.     This  1  fthink  is  not  logical. 

tions  made  by  bodies  m  mortmain  from  other  bodies  in/mortmain.  TWs  is 
moreover,  mere  inference,  which  is  not  sufficient  to  take /away  .  vested  right.' 
The  very  terms  of  the  enacting  part  of  the  clause  must  io  so.  The  ailment 
rests  on  the  pretention  that,  because  the  land  by  this  cliu*  is  conveiSd  into 
.  an  aleu  Or  freehold  and  freed  frpm  all  Seignioral  dues„that  at  the  time  of  the 
alienation  by  the  St.  Lawrence  and  Atlantic  Railroad  C^pany  to  the  defendant 
of  a  land  en  roture  and  within  the  mouvmceet  censive  df  the  Seignior,  it  was  by 
the  retrospective  operation  of  Ae3|thokm|«5aedjaQreiaa  A  ye^^^  the 
sale,  sold  as  an  aleu  or  freehold  and  therefore  free  fron»  all  SeiXial  dues- 
this  L  thwk  IS  contrary  to  every  rule  of  interpretation  of  S^tutes.  / 

It  has  ever  been  held  good  law  that  nothing  but  a  positive  decl/ration  of  the 
Legislature  can  take  away  a  right  vested  by  common  Law.     It  ^not  be  done 
.  by  mere  inference,  however  strong  such  inference  may  appear  to  b^,  althoughsuch 
..nference  might^gov^  and  would  govern  in  aU  othe7r8es.^xcept  if  thos! 
cL'"2T/;^  *:  -re  jeopardised.    Thus  in  the  case  of  theStatute'.f  Fr^u^ 
Chs.  2,  the  statute  in  express  terms  says  that "  no  action  shaU  be  maintained.i?Te 
the  Courts  unanimously  maintained  that  an  action  would  lie  on  a  verbal  pro- 
mise made  before  the  passing  of  the  Statute  and  such  decisions  haveY^ 
either  in  Engiapd  or  m  the  United  States,  been  caUed  in  question.    On  tie* 
u"^  "^Z^"^  '^'''  '"^'-'^i-^a  has  been  ever  held  sound.     No  language 
could  bcm|p  express  ^hau  that  no  action  should  be  maintained.    Yet  it  Zs 

"^TlM^^tt  ^'"T  ""''*''  ^'"'^  the  statute  was^d  was  a  ves^^ 
nght,  and  tha^  ,t  *ould  not  be  the  intention  of  the  LegisC  to  take  away 
^^irested  rj^ht,  as  it  had  not  .aid  so.    So.  in  tiiisca^,  fh/ Legislature  haslo^ 

fc^nZJfr*^'  '^'  right  We4in  plaintiff  bef/re  Z  passingof  the 
4ot  Of  1864,  and  I  cannot  interpret  the  olaiise  to  have  doZ  so.    iTno^  how- 

^*r  ,  -\  '.«  -\:-   ■•  :-  I     '  ■■  :■;■■    /      ' ^ 

-    '  ■  k     ■.    '    "-'  ■    :,   •    /. 
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indemnity  ban  been  naiM  n-  «..  4i.  ^"      "'  "'  '*"'*?  "n  which  aa 

bee^giveCilTb:  ?::''r.X!t!rr  ^ 

The  defendant  invokes  the  benefit  of  tbUolause'*"Tn'ii7ln'';I I'",""" 

appear  that  the  legislature  not  onlj  intended  bat rL^^MK/.     "'""^  ^«>''y 

the-olause/supersede  thecommonCS^the  Ian]  ^ 
'        0MhisjK,i,t.andthecoma.onrawIn«o^^^^^^^^ 

unless  It  is  80  declared  by  the  at tu^o  A  /»K^  ^  ^'^^^ 

repugnant^  the  commT„  ^^Clt  »^h  f'  TT"  "'  ''*'  "*''*"*«  "« 

case  the  common  Law  must^^eld  ""*  '"''""^  *°««*''«'' '"  ^''"'^ 

Id  thisolause  there  is  nothing  to  justify  such  an  intertiiifeon     TI,«  aw 

•n  my  opinion,  rather  intended  to  confirm  tWs  view   bTE^;  1  ' 

spoken  of  in  the  clause  to  hA  !«*»..«,»♦  a      1^  '  ^  ®  • '"8  *•»«  payment 

r     ^     .  ^  "* ''® '"fifpreted  as  the  common  Law  WmiM  ;«»«^J^  ^  •. 

I  bni  L  J     TheZd  1..V  •    .   '*"«»•«  ""J  Allantio  Railroad  Company, 

..b.».  A.i^«roX^*:f^'r«*°i'r'r'°"°'''^''  ■ 


-  ^. 
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^^'*^      .**  ^""^  '''"°''  °*""P"y  •"«*  ?"•*  *•»••'  <*"«".  «  ha'J  given  an  obliettioa 
&2gdT™4k  for  them,  then  it  would  have  fallen  within  the  Statute;  and,  eingular  to  say 
>uoh  payment,  according  to    the  interpreVition  put  by  the  defendant  on  the 
Seigniorial  Act,  could  have  been  recovered  back,  for,  if  any  anterior  payment 
made  by  any  previous  holder  in  mortmain,  had  th«  effect  of  making  the  land 
sold  an  aleu,  then  }^  is  clear/that  any  payment  made  on  an  aleu  would  not  have 
been  legal,  and  it  qpuld  have  been  recovered  buck ;  and  so  on  in  roferenco  to 
^    all  anterior  payments  of  indemnity,  for  the  Seigniorial  Act  docs  not  say  which 
.     payment  shall  have  the  effect  of  freeing  the  land  from  future  Seigniorial  dues 
and  the  first  payment  woulcj  have  had  that  effect  as  well  as  the  last,  which  is' 
Buffioient  to  show  the  confusion,  if  nothing  more,  which  would  result  from  such  ' 
an  ihterpretation.     The  words  of  the  clause  can  only,  I  think,  be  held  to  mean 
tbat,  whenever  the  body  which  had  paid  the  indemnity,  or  not  having  paid  it 
should  have  given  an  obligation  for  the  amount,  and  was  found  to  be  in  posses^ 
sion  of  the  land  on  which  such  indemnity  bad  been  paid,  that  from  the  time 
of  such  payment  the  land  should  be  considered  an  aku,  and  from  that  time 
freed  from  Seigniorial  dues,  but  that  if  the  land  should  be  in  the  possession  of  a 
body  in  mortmain  on  which  any  indemnity  had  not  been  paid,  nor  an  obligation 
given  for  it,  that  it  should  be  left  to  the  operation  of  the  common  Law  and 
consequently  not  freed  from  the  burden  of  such  Seigniorial  dues  as  might  be 
due  and  owing  at  the  time  the  Act  was  passed:     By  giving  this  interpretation 
*11  rights  are  protected,  and  the  statute  receive^an  interpretation  consonant  to 
the  principles  of  the  common  law.      That  it  wj^s  not  the  intention  of  the  Legis- 
>  lature  to  take  away  any  vested  right  whatever,  is  clearly  p^ointed  out  by  the 
36th  clause  of  the  Act,  which  in  the  most  express  terms  preserves  all  ric^hts 
€xi8ting  at  the  time  and  vested  by  Law,  as  fully  as  if  the  Act  had  never  £en 
passed.    If  the  Act  has  any  meaning  in  law,  it  certainly  means  that  all  rights 
are  preserved  which  are  not  in  the  most  clear  and  positive  terms  taken  a°way 
by  the  preceding  section  of  the  Act.     The  34th  clause  does  not  do  so  and   as 
I  view  the  question,  was  not  intended  to  do  so,  and  the  claim  of  the  plaintiff  is 
in  no  way  affected  by  it. 

FOURTH  POINT  OF  DEFENCE. 

In  support  of  the  last  proposition,  the  defendant  contended  that  the  Grand 
Trunk  Railway  was  a  public  iindertaking  and  built  in  the  public  interest,  that 
18,  a  national  work;  that,  theKfore.  the  plaintiff  could  claim  no  seigniorial  dues 
or  lodi  on  the  acquisition  by  the  Grand  Trunk  Company  of  the  St.  Lawrence  & 
Atlantic  Railroad.  To  establish  this  proposition  it  is  necessary  to  show  that  the 
Graqd  Trunk  Railway  is  a  work  which  was  built  for  state  or  national  purposes 
(pour  Vutilitipuhlique.)  A  reference  to  the.Charter  wiU  at  once  establish  the 
contrary.  This  is  a  private  undertaking,  under  a  Charter  granted  to  private 
individuals,  for  private  purposes  alone.  The  Road  is  vested  by  the  Charter  in 
private  persons,  for  commereial  purposes.  It  is  true  the  Charter  is  granted  for 
the  public  benefit,  that  is,  in  so  far  that  it  is  for  the  benefit  of  the  public  that       , 

Vsuob  a  Charter  should  be  granted,  but  in  its  very  terms,  and  in  its  very  scope 

'  ^d  object,  it  is  a  private  Charter. 
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„d^^    1    r  "P"''"""'"'  ""^  *''^°  "'"^  •"  '^'"  limited  sense  .nd  aieLJ 

iZ't     «.ri"    ""*'"**'  "°''  ^''"""'  ""  ^'•"••'  Edition  of  1768. 
The  true  meaning  of  the  words  utiU(i  pubUque  in  reference  to  the  rishts  of 

i^r'  ".ri'";  ""^ " ''"  p^^^'^^ « *'"'-  ^-  p-^^^  state  pu>;.^tcK 

«  the  pubho  defence  of  the  country  or  other  pressing  cL  of  a  iC^l^ 
and  even  ,n  such  ^  the  beat  autho«  .re  of  opinion  f  hat  p^i^ate    ightTlu^; 

Offi3  fihe  ot'  "^H^  r  •"  '''  "-~  ^'  «-*  .nd  the'pl: 
.dm^f^  K?!.   A""""-    ^*'*  «»'y '"»'»«  "demnity  due,  Which  however  is 
I   A  stll;^    ,       i*'"^^^  Theindemnity 

'       Z^Z  '  Y'  "^'*'  "'"''  ^'"^  *••«  '"''•  *'  "-'-  -  <»-  -  the 

dan!  -"dlTlTrr^  *"  ^''"  ''"  *  P°'"*  "'^  «'«"  •«  »•>«  "•     The  defen- 

LTn  sth?     ^T""'  ""^-  •*  •'  •  P"™  contradiction  in  terms  to  suppose 

h   defendant      t».l    '"'  "'  "''''''  ^"''"^"^  ^^"''^  ''^  ''»  ^  «'-"«''«  to 

•   Istitati  r^f  I^  ""'  ':,-«-°t  'n  its  very  nature  to  the  other,  andin  the 

cons^eration  of  tbi^  case,  the  question  of  public  interest  cannot  enter      I  an» 

Ltr:/T~  ^  '"*  «'  -'-  are  due  as  well  as  the  indemnity 

itemg  of  opinion  that  the  agreement  of  the  12th  April,  1853,  effcked  a  ohanee 

n     e  ow    r,h     ^f  .he  St.  Lawrence  and  Atlantic  Rail'road,  ;hattl  mutt  o'n 

X  LTtLTL:tiff7°'^  b«iy  corporate  holding  in  mort;ain,/and  that  the 

riX  of  1854  ^"'^^"-'ty  accrued  before  the  passing/of  the  Scigni- 

orial  Act  of  1854,  are  not  destroyed  by  the  34th  section  of  the  said  Act  I  would 

oftrwT.^'"^  ?!.'*•'"''  '''"  ^''^  •"''"^  "S^*^"'-'  took  place,  to  the  vie 

d  of  air"'       '  "  "*  "^'  *''  ''*'"«  ''^  ^''^ '""'»  °"  -"^^^  the  road  is  buih 
and  of  all  the  improvements  which  by  destination  or  incorporation  are  perma 

I  tli.8  Ra>lroad  property  can  be  said  to  be  public  property  in  so  far  only  as  the 

'  c'barl      .'  T^""  ""  *''  "•'  "^  ^"''J«''  to  throonditions  imp^sS  b^  tt 
halter  and  that  m  every  other  aspect  it  is  private  p^ojierty,  owiTd  and'^ma' 
jaged  by  a  private  corporation  for  the  beaefit  and  advant^e  of  its  stockholders 
I  am  clearly  of  opinion  that  it  is  not  a  work  of  that  publ^  charaotert Th  oh 

leZTrrt^tf'";  "rr"  "-^^  ^^^^  A  and  thatrhe^Lltt 
etventesBcctned  to  the  plaintiff  on  the  transaction  of  the  12th  April  1853 
l^^lodsef  ventes^  due  on  the  price  of  the  same  portion  of  r^d  on  ^t 
^  be  indemni  y  IB  due  with  this  difference  however,  that'the  indemnity Cing  d  ' 
It  S  ZTZ  '^**«7"''y»>«  the  title  by  which  it  is  effected,  the'ilmni  y' 
Ci  f  r  ^'^  "•"*'*  "''"•'  ^'^  *'•«  Propert^hich  has^come  into  the 

hand,  of  the  mortmainor,  while  th«w;;7mfr,iP  due  VuulC,^^^^ 
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«Sr  r»f  •••"»*»«"•*»•  ^, ^  «•  oolj  dae  on  thej^rJoe  of  «k  which,  in  thi. 

^^ffiiJ?S?  r     «•'  ^«*  »«»  '»«'»'»•  *»>•  took  fiirnished  bj  the  Grandtmnk  IUilw« 

Companj  to  the  etoolcholden  of  the  St.  Lawrence  and  Atlantic  RaUroad  Com- 

pany  in  eiohan^  for  the  stock  thej  held  in  the  latter  Company,  thi.  stock  beibe 

no  element  in  the  price  of  the  road.. ,  * 

In  order  to  Mcertain  the  precise  amount  due  fot  such  indemnity  and  hd.  et 

vente,l  would  have  ordered  a  ventilation  to  be  made  by  experts  appointed  in 

^      the  ordinary  manner,  but,  as  the  majority  of  the  Court  is  of  a  contrar^  opinion. 

the  action  will  be  dismissed.  >■  ^        ' 

Badoley,  J.-The  plaintiff,  as  seignior  of  flt."Fr.nyois  LeNeuf,  in  the  dis- 

very  of  £1852  3  2  for  se.gnional  dues,  namely  £1307  5  9  for  the  feudal 

ZTlVL7^^"  ^""'  "**  ^^*  »^  *'  ^''  '''*  ''  ^«»'«'  »>oth  claimed 
under  ^  deed  of  agreement  between  the  St.  Lawrence  and  Atlantic  Kailway 

^htrV't'^"^"""  Trunk  fiHilway  Company  of  Canada  wer.  partie»; 
whereby  the  St.  Lawrence  and  AUantic  Railroad  came  into  the  possession  of 
the  Grand  Trunk  Company  aforesaid,  together  with  a  strip  of  land  passing 
through  the  plaintirs  seigniory  and  covered  by  that  railroad,  and  upon  the 
assumed  value  of  which  the  above  cstimatofor  indemnit6  and  hd,  eVvenU, 
respectively,  has  been  calculated  as  demanded  in  this  cause 

The  tn&mntj^ii  claimed  specially  by  reason  of  the  actual  mortmain  char; 
acter  of  the  defendant,  it  being  alleged  in  the  Declaration  "that  the  land  in 
<|uestion  IS  now  holden  by  the  defendant  in  mortmain,"  and  the  hd,  et  vente, 
are  claimed  due,  by  reason  of  the  agreement  between  the  Companies  contract- 
ing^ being  |of  an  onerous  character  and  in  the  nature  of  a  deed  of  sale.     . 

The  Peremptory  Exceptions  pleaded  by  the  defendant  deny  generaH/and 
expressly  the  plaint.rs  pretensions,  repudiate  the  mortmain  chanicter  attributed 
negative  the  onerous  nature  of  the  agreement,  assert  the  defendant  to  be  a  mere 
incorporated  trading  company  and  the  agreement  itself  mere  articles  of  assooia- 

Tpliiyi  ?  IT****"*''  *"*'  fi"''"^.  firstly,  «et  up  the  Seigniorial  Act  of 
1864  as  full  legislative  relief  from  all  claim  for  indemnity,  and  secondly,  the 
public  utility  and  character  of  the  Grand  Trunk  BaUway  undertaking,  as  a 
legal  discharge  from  all  claim  for  iq^  et  vente$. 

A  brief  preliminary  review  of  ihe  provincial  legislation  in  relation  to  thi. 
matter  is  necesswy  for  the  proper  elucidation  of  the  pretension,  of  the  parties, 
and  for  the  explanation  of  the  judgment.  f-  *  w, 

^^In«5cordance  with  thegeneral  |desi,«  for  the  establishment  of  a  continuous 
railway  wmmunication  throughout  the  province.  •  bill,  .ubmitted  in  1861 
by  the  Executive  to  the  Provincial  Parliament,  became  law  in  that  year 

ZnTrn?kr"''J*»^r°*''*  '^''''  ''''  W. «' For  the  construction  of  .1 
Main  Trunk  Lme  of  Railway  throughout  the  whole  extent  of  the  province," 

r^""  i  V^  ".  *'"'  P'*"""*  "  *»  ^  «^  ''»•  »>ig»>«''  importance  to  tl^e 
p.^  and  welfare  of  the  province,  and  that  eveiy  effort  shodd  be  ml  to 

the  immediate  consjTuelion  of  the  line  from  Quebec  to  Hamilton  at  the  public 
expense,  out  of  public  funds,  declared  the  work  to  be  a  provincial  ^work^^d 
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iDoorportted  a  company   aoder  the  name   of  The  GmhH    T«.ni,    n   i 

:».  r  T  "•"'•J™  V"  M  "Wok  «»lkori.ed  either  the  Wluntar.  im^ 
log  logetler  aa  one  comimny  of  dl  n™,„,  .„j  p. .  ■;"  ""  wunary  lut- 
ing wrt  of  tlie  Hnn  -S  F-  ?  ^''  "■'''V  9<"»P"'«"  «>rm- 

«^  by  themselves,  and  allowed  them  by  their  ««reement.^^  .Z^ 
n.me  to  tt,e  r««lt.ng  genen.1  company   after  such  unibn       mTT^ 

Wion  «,  Bhonld  U,  requi^d  for  giving  foll^ffeot  to  the  Act  itaeiranlioan^ 

te^'ThrSltt'™^"""?'"  '^"'"^  ratifie^trlm^ 
1863 1\^;    M  ""  ''**"'*'^  ^^  *•»«  16*  ^i«t-  oh.  7«.  passed  ia 

JfTe  unl?«  *•  k'*u';  '^'""^^  '"''*«^  and  provided  that  the  name 
Cantd.  "  f^h  ^"^  "^""^i^  "  ^^«  ^"^^  Trunk  Railway  Company  Tf 
Canada,  rfthe  company,  established  by  the  16th  Vict.  ch.  37.  should  be  one 
of  the  united  companies.  The  motive  deplaned  for  the  enactment  of  uZ 
"^ZITL^T^  »  the  i^amble  to  be.^<  Mit  would  be  of^^^ 
•dv«,tage  that  the  entire  Maiu  Trunk  Line  should  be  under  the  man«(em«lt 
;;  jTo^ajpa-y,  or  as  smaU  a  number  of  diflMent  eompanie.  -'HIIK 

The  last  Statute  in  order  is  the  18th  Vict  ch.  33,  puued  in  1864  roeSldl, 
to  give  effect  to  the  agreement  set  out  in  the  plaintiff.TL^tion   ;h^?J 

^  a2«Sc  ^       IS'  ««ilwv  Company  of  C««d.  «.d  the  si.  jZ^ 
and  Atkntio  RaiUr*^  Company;  that  it  «nalgamated  the  «,feral  raU^ 

Victoria  bndgp  by-ihoiSwid^uBL jfailwt^^jumpaii^ 
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ZKT    ^l„k  R   >      ^'  ^^'^^-I^J  "°i^#em  .11  uode^  the  na«.e  of  the  Or.n* 
Ojjgd^^ank  Trunk  Raiwaj  Company  of  G.n«lit;V^r«.od  one  capital  of  the  several  qpn- 
.  trflctmR  railway  oompaoies'  eaplUla,  together  with  the  apceial  capital  and  con- 
Htrucfion  contract  Ibr  the  Victoria  bridKc,  not  oontcniplatcd  as  a  railway  and 
eoDtracting  co„o.^y.  »nd  stipulated  that  the  future  legislation  con^mplated 
»ar!l  T"   «        '"^".^."'""  ^°*'   ^^"^  ^'"'''  '^-  3»'  "hould  be  had  for  the 
.  tCZli^^'Tf    r"?  "  .  S'""«  ""'^^^'•'^  provisions  of  the  agreement 

U  fbireSt  !  "..'     T'^'  ^  '^""'''''"''  •"*'  ■"^J*^''"«  '•«  Htipulations,  to  give 
It  t>iU.^Jfeot  to  the  subsequent  ratiBcation  of  the  shureholdors  of  the  several 

1854,  ^be  Act  last  adverted  to.  .  .    /  *'        e  -c^ws  ui 

'    of  ItlT'^-/""?'^  "•"  '*'*  ^"*  '^  1864,  I8tb  Vict.  ch.  33  ;  the  preamble 

X  "♦t  7      1    •"'"^««"»  ratification,  and  the  stipulation  thereby  "  that 

K  «i  .!i'*T   .?'i'*^'  "•"*   ^"'•'^  *»*■  »«"«  «>'»I»°i«',  including  the  Victoria 

^        4f^  J^T         T?^"^  ^''"'y  "'^  ^"'^*  •  •••«  "^^'"K  »•»«  legislative  pledge  „ 
^theKaihraysUnxOnAotfor  the  ftirther  %islation  which  mjit  be  rejufr^ 

/  S'^:'!:^'^"  «^* »«»'"'»  ^«».  «nd  to  «^  agre^unent  made  «lr  it,  dlred 
;     ,    hat  ,t  .s  expedient  th;^  farther  legislative  provbions. should  be  made^r  en- 
I      ^^  ^rgtny  the  pouters  of  tU  company,  Ac,  ah4  th^tthe  ,ajd  agreement  and  the    . 
amalgarnat^ono/  the.everal  companies  in\nded  to  hf Effected  thereby,  Sc." 

firlt  fh  ^r-^""f  '"•*  '''"  '"'"'^^  '""^^  the  agreenTcnt  should  be  con! 
firmed,  that  the  united  companies  formed  by  tlie  amalgamation  Mo«W  ie  i^;«,.„ 
and  de„gnated  by  the  name' of  m  Grand   Trunk  Raihoay   CompS  of 

ZltkX  '^''"'•"'T  '^'''""^  Consolidation  Act  should!  appuTFand 

extended  to  the  sa.d  united  company,  provided  for  the  conversion  of  theieveral 

conVmes   shares  into  a^eml  capital  stock,  &c.,  &c.,  and  efibcted  a  ftision  of 

"        a"  the  companies  and  works  completed  or  not,  including  those  ofihe  Victoria 

It  m^  now  be  oWd  that  the  St.  Lawrence  and  ^Ul«ui  Railway  Com- 
Ijny  was  incorpora^d^n  the  year  1845  by  the  statute  8th  Vict.  cb.  25,  with  ' 
^e  usualrailway^char&r  provisions;  and  it  must  also  be  remarked  thit^ 
RaUway  Clauses  Aet.  I4thjlnd  15th  Vict.  ch.  61  of  1851  contained  genera! 
provisions  as  weyor  the  management  generally  of  all  provincial  ruiC"  as 

'^Z'^'^Tl''''''''''''^^''''^''^'^'''^  t6  them  theusua  crr^;j    V 
nghts^nd  incident*  of  incorporated  companies,  with  power  to  w^uirenec^^^ 
reiU  estate,  tether  with  powers  for  their  special  administ^tira^J  d^on^ 

-  thifS  t::^^^^:^  ^'"'-^  Legislation  in  conn«,^r^S;. 

thM  cause   the  pretensions  of  the  parties  will  now  be  examined  as  they  ha^e 

^h^^^^!?  hu,ola,m  to  i\^^indemniU,  lo.  on  the  act  J  mortmain 

Sie  fitt  ,^^L.    Tf"*''"^'  ^'-  ^"  ^r  •»'«  «»••«•«»«'  of  the  agreemenL 
The  first  «.  hased  solely  upon  the  oharact;  of  perpe^Uu  .ttribu^^t: 
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plaintiff  to  tfae  dofendant's  oorporation  u  the  eMontial   oharaoteriiitio  of  a   Ktor.kowrtl 
raortmamor,  and  iit>on  thifl  it  would  suffice  to  reply  by  a  simple  dissent  as  well  ontJirMk 
from  the  proposition  itself  as  from  the  oonolusioos  deduced  by  the  plaintirs    "        "~ 
counsel,  were  it  not  for  the  great  elaboratioB  of  the  argument  of  counsel. 

For  this  reason  the  mortmidn  question  of  perpetuity  claim!)  more  obserfntion 
than  the  importance  attached  to  it  deserves,  and  it  may  therefore  be  remarked 
that  in  the  early  period  of   the  histories   of  Prance    and    England,   the 
acquisition   and  disposal  of  real   esUte  were  unrestrained,  and  so  continued 
until   the  rapaciousncss   of  the  clergy  and  of  the  \«ligious   bodies  of  those 
times  caused   tpcoial  restrictions  to  be  applied   to  their  acquisitions.  •  The 
royal  revenue,  as  well  as  the  feudal  revenues  of  the  great  vassals  and  seigniors 
became  grea%  affected   by  these  spiritual  holdings ;    the  royal  remedy  waa 
found  in  the  letlreM  d'amortimment  of  France  and  the  mortmain  laws  of  Eng- 
land, whilst  the  seigniorial  remedy  was  secured  in  France  by  the  so  called 
tndemnit4,  paid  by  the  mortmainor.    As  to  England,  Grnnton  Corporations,  p. 
98,  observes:  '«  But  with  respect  to  lands  and  tenements,  the  Legislature  begao 
''  early  to  impose  restrictions  upon  tho  right  of  corporations  aggregate  to  acquire 
"  and  transmit  them  in  succession,  by  various  statutes  called  mortmain.    These 
"  restraints  were  first  considered  to  be  necessary  in  consequence  of  the  extend 
"to  which  landed  projwrty  was  accumulating  in  the  h»nds  of  the  great  religioiu 
"  or  ecclesiasticj^J  oork)orationa,  and  the  earliest  of  them  is  found  in  Magna 
"  Charta.    Feudal  sijbjeots  granted  in  donations  to  churches,  monasteries  and 
'' other  religious  or  charitable  corporations,  and  thereby  all  casualtie$  to  the 
"  king  add  the  mesne  I  lords  necessarily  became  lost  where  the  vassal  is  a  cor- 
"  poration  which  never  dies,  or  because  the  propertt/  of  tho$e  subjects  is  made 
"  over  to  a  dead  hand  which  cannot  transfer  it  to  another.  Hence  the  doctrine 
"  of  taking  lands  to  relicious  jiersons  by  perpetual  or  ratlfer  continuous  succes- 
«  sion,  preventing  allchjaoce  of  escheat,  was  known  as  early  as  the  early  tinges 
"  above  menttonedJn  E^igland,  and  had  even  then  acquired  the  name  of  mort- 
"niiain.|^  The  necessity  for  similar  restrictions  was  felt  in  France  also  very 
early.    'MoBtesquieii  says  that  ander  the  throe  races  of  the  French  kings,  the 
clergy  sevSral  times  over  acquired  all  the  real  property  of  the  kingdom  "  on  a 
donni  h  plusieurs  fois  m  clergi  tous  les  biens  du  royaume."    Bsnauldon, 
Traiti  des  Droits  Seign^riaux,  p.  127,  remarks  that  St.  Louis,"  fut  effray^de 
"  voir  que  le»  biens  des  etecl^siastiques,  devenant  inatiSnables  entre  Uursniatiu, 
"  <5taient  hors  de  tout  cohameree  et  que  le  Cleig6  par  les  privil<Jges  accord<$s  4 
"  oe^lEtat,  ^tant  exempt  fle  tout  servioe  et  de  toates  impositions  publiqaes,  s'il 
"  continuah  d'aequ^rir,  laisserait  enfin  aux  peuples  ^pnis^s  et  d^pooill^  que 

'•fardeau  excessif  des  ohatges  publiques Les  plus  anoiennes  de  oes  loissont 

"celles  qui  d^fendentjiux  eocldsiastiqittis  d'acqn^rir  tucune  espdoe  de  biens 

^'  dans  leroyatime,  sans  la  permission  do  Roi Depuis  St.  Louis  jusqu'A  Loais 

*'  XV,  par  son  Edit  de  1749,  oes  defenses  ont  4t6  si  sdavent  r^it^Sr^es  qu'on  ne 
^'  p^t  plus  donter  de  la  parfdte  incapacity  que  lee  gens  de  main-morte  ont  de 
"po^ir  aoqn^rir  aucuns  biens  dans  le  royaume  sans  k  permission  da  Roi." 
tpie  ri^ts  of  the  seignior  were  not  interfered  with  by  the  royal  licence,  henbe, 
^^  ^^'  '°  ^^°"  territory  the  terret  amorHet  were  situated  alsn  i>nfirfli>ii 
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hii  ojdm  by  the  inifemnWfor  theeqalrafent  Io«  nf  Ui  '  

"done  \i^r.iu,i.^^^^Z^^  •ccidcnt.  d.flef;  U.(? 

••  f  nir  lieu  de  r  JmpenlTTouro  J"^*!"  """^  '"''  "'*  ^  ''•-''^'  '"'^ 
"  droit  d'iodemnit^."  '^t.  filt  Ci-  X  v'^M .;.:'  1""  ""  ^"''«'  -PP*"*  'J 

them  to  the  ioatitutions  reooK„i,ed  .T^  Jf    ?"T?  ™'''"''"«°-' ^ut  .pplie. 
•'«rte'qu'unetr^^.;de"  riC   7"""  '''^''^  .<^»'» '«  oon.me«e,\a 

"ttio*.."     To  the  B.n,e  effect rtreLL    I     ?""*  ^"  ^'  •""»'«""  "^"W- 
V  W  in  Canada  iu  17«  wlh  d^      J""  "^  ^*"'"  ^^'  ^'"'^^'e-d 

"  e<  *  religion,  il  est  tempe  que  noulTrll^^^^^    T  **  *^"^'  *  '^*«"'' 
"  empfioher,  etc.,  que  oeu,  nuTv  ZT/     T      "  P-^-"*!*""  effioaoe.  pour 

;:^-.eenepon„ont..^:^r;:?::;^ 

*fo«»,  not  the  perpetuity  of  tTu^irl       /     ^       *'"'""''  Hmohmdin  corpora- 

Bays  that  ceclesiastlcal   anrrd^Z^b^"!';*       '  ^^'^ 'f  ^"^^ Mneuriau, 
muin  morte  because  their  prnpS^' t^L        ''""T^v*"'^  °«  i'-  ''^  • 

"  veoient  au  commerca,  ct  quTre  Lr  1        ""*  "^"^  ^^  ^'  "'°"  '^'"'i- 
"  autres  eitoyeos,"  and  thirelol  "•     ^"^  P"'""'  **'«"  "^'^P^^"  ««"n»ne  aux  , 

,    the  acquisitions  iere  ^i  hTutS  J  Jl"  7  «*^'^"S^'-«'l  ^7  the  fact  that 
^  of  corporations  is  in  no  wpy  Tneerir    T^T  ''"'*  '^'  "^^^  P«'P«*«i»y 

Ablation  of  either  France  :fE„Xdtr'V-r       ''  '""^  °'«^-- 
conneoUon  with  the  niortmain  "  K;  J  *''«/»»>«•««•«'«  o^hat  perpetuity  in 

applies,  inasmuch  as  both  «    l^^^.^  "'  ^' ^^'''^ 
solely  by  reason  of  ,-„a/u,„„6,v?nr2Z..  *"*^  ^"'  *'"'*  legislation 

It  is  useless  to  refer  to  EnS  iJt.^^    '  ?"'"  *^  '^'^  '»-^».«»W,. 
under  discussion  is  purely  of  j^^^^^^^^  "^"  *''.''  P«*"*'  ''«<"«'^  »he  matter 

mortmainrestriction'wasfhe  s^^:'J:L'^^^  T"  "  t^'""'  ^'^^  "">»'^«  % 
-ays  "  that  corporation,  aggrlZj^^  1  T""^  "^^  ^'■•'*'  P"  ^^9  et  se^. 
to  alien  was  not  inherent  in  S  Z  ^'S""  '"  ''''"  """*  *'"'*  ^^^^  P^^^ 

found  to  ^.notion  the  ideVand  hat t    T  ""^"*^f  «  ^^oWed  cause  is  to  be 
"An  Act  to  restrain  tf^^Tjol^^o^T^^^^^  "'"••  ^6,  intituled, 

«We,"  both  sides  in  the  HorrfLTrJ^  f"**  "^'^  '**'«««*«»««  »«a/i«.- 
most  dia-tinctly  that  oorporationrii^^l  "  *!^!!!^^  *••«»  A"**  -^--ed 

tben,,  &c.    Tftisautho^rblZtTsT^nTT^.  ''^''"'*^'  ~"''*  »"'  "^«-^ 
this  part  of  the  .,gamentwl^^ftJe''c^t^^ 
cannot  goven.  this  subject  *"  "•'*  "'"^  of  corporations  aggregate. 
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'•>  Hawing  both   d„pl.  „  .b.LLt?        i"«orpor.ted  tr.dlog  company.    oI3C» 
to.  both  the  Prioclplo^^f  ^  '  e„^.^^^^^^^  in  .UribJtlng   «2K.^» 

criterion  of  oon.titutlon    widl„  -^    :  """•'  '"'•  o''«n»«t«ri-«io  .„d 

e«.bli,hn.,„t  and  purl;  of  Thr  L^'^"*.  '*  *''*  -"•  ^'»«  '^  P«'otio.i 
B^p.ru.ir«  d.  j«ri;p:Z;e  Vet  St' da '""•'""*•'  -mpanle-^MeHin 

-ent.  public,  dent  l'e,i.tenco  ^I^.  Z7"T'  '"''  ''  '^»'''"^ 
'•ce«.yedesperBonne8q^llo.oomnl^l^^'^  .'"*'''*"'•""  t*»"i«»"««c. 
ofthi.  ide.,ore.tion  will  il  ZT^:';^::!',^^!^^^^^  '"'" ''««"'^'- 
corporation  proper,  id  M  t  oon»r.Hnn!r!  ?  "^'"'^  *''"  attributeii  of  « 

»y  restriction  ^rinr^or^^^:,^^^:^^^  "'^""^'•'  ''»'"-» 

on  Corporation,,  al«>  obaer^^'^f^;^:^  •^^•'*'^.'^^*'^'''''=«'"  K^d 
-mort.1,  we  are  to  undrrBrnd  nothiL  In"  .i"  "*  u  *''"'  '  Corpo.,tio„'i. 
"definite  duration,  «nd  that  rheV.1  to'^.Tn  /  7  *'"*  '*  "  '^^'''  ''  •"» 
».de  to  them,  in  their  oorporateCe  ^a  not  dl  ^T'  "'  *''«  ""'P^""^" 
-dividuai,,  but  continues  ,B  long  1' the  Ir^";^'"'  ""  \^"''''  "^  *»•« 
perpetuity  is  an  incident  to  bu  1 1.  '^T'^^^on  oontinuesX^The,  term 
andwas  attacheiin  Prirce  t^  I  „,  '       ^'T* ''^' '''^  ""^^^^^^ 

•eg;«.«tion.„ndbUjur;rs:i'r^^^^^^^^ 

ecclosiastlteal  institutions,  the  deray  rZnlii     T     "  "»«'»-«'"•'«.  "-niW 

.nd  eleemosynary  institudon.  wr^^U^rS^^^^ 

civil,and  afterwards  lay  in8titJn„/K^P"*'^r<^"^^^^^^ 

See  Merlin,  Rep.  deJuV;ft?4::'  "  ""T^^^^^ 

cla«.ification  is  sustained  by  the  anglrr^T'  ?7''  ^-<i»«t, i&c'lhis 

Loui-  XV  above  referred  Twh  chTd^a  1^^^^^^  f  °5  ""'^  ^^'-tion  of    ' 

corporations  aggregate  in  England  but  in  nei^h      1 '^^^°*'*'""  '"  '•>«  "''""^'^ 

mortmainors,  not  a  word  can  rfound  irtr  ^"^'' "P/^^^ 

Joint  Sto^k  Company,  a  Zn^^rJZftl".^ -""^  *""«  ^^'  '»»«  -«<*«'» 

by^hatRoyarLePsliionofaeZ^^ 

porations  or  incorporated  tra^^g  ^o^ZZZ  "r""""' ""'^  '"*'«-"  «>- 
ence  i.  thus  expressed  by  Ange7.n7Al1  n  "  *""'"'  """^  *'«*  ''J^"- 
"-ain  corporations  are  ^t^%l7mt7eZ'^'''^!r'''' '  "  '^^««  -"*- 
"  in  modem  timqp  for  an  iZite  variety  of  Z  , """  ~'P«'«»''>'"'  ^^^ 
"  "»erous,  and,  in  a  «K,«Iar  and  oomme^^f  ^^^J  r^'  ^'•«  ^^'  •>- 
"  ol««  of  private  civU  oorporatitr  .rd  wh L^  "*'''  *••'  °"^*  ^"P"'*"* 

"  consist  at  the  present  day  oftX  i^l  "'  ^""7"'^  '^"^  ««°P*»'«'^         - 
;;^ding  contritions,  anj  Hk::':^;^^  t^^^^^ 
yomyontVa,  and  otheiB  established  far  ioTVr^^M    '      '   -^troad^     , 

'""^  fnr^y  p.umut.ou IHsgt^ment  of  faP^— 


v"^' 


'-*,•  -t"^  ■  ■* 
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"  diTldual  advanture.     Th«  oonvenieoM  of  anion  ud  tho  agKrogalioo  of  oapiul 
'•  for  pttblio  advantagfl  in   (he  «z£dMion  of  oommoraial   pumuita  noMaaarily 
"  require  the  groat  objeot  of  an  inoorporation,  namely,  (he  beatowal  of  the 
"  character  and  properties  of  imiUidmlity  on  a  collective  and  changing]  body  of 
"  »f<?n.     Bjr  thnao  moana,  porft^tual  auoceaninn  of  manj  penona  aru  conaidorod 
"  aa  tho  name,  and  may  act  aa  an  individual,  thereby  rfnabloti  to  nianaxo  ita 
•'  own  nffoira,  and  to  hold  property  without  the  perplexing  intricaciet,  the  hazar- 
"  dom  md  endless  necessity  of  perpetual  conveyances  for  the  purpose  of  trans- 
V  mutiny  it  from  hand  to  hand.^    Tho  ohartor  or  act  of  inoorporution,  a  law 
"  peculiar  to  itaolf,  not  only  ;ipooifion  tho  particular  ui^dertaking  or  businoas  to 
"  which  it  ia  liinitnd,  but,  to  provont  mohopoliJa,  and  to  confine  tho  action  of 
"  incorporated  oompanioa  atrioUy  within  their  proper  aphcre,  tho  Acta  inoor- 
"  porating  thom  almoat  invariably  limit,  not  only  the  amount  of  property  they 
"  shnll  hold,  qr  their  capital  atock,  but  limit  alao  their  purchase  of  landa  within 
"  a  certain  amount,  and  frequently  proacribe  the  purpoHcs  for  wliich  alone  the> 
"  land  ahull  bo  purolioacd  and  liable,  and  th«  mode  in  which  it  shall  bo  applied 
"  to  effect  theao  purpoaca."     Those  authora/with  others  which  need  not  be  cited 
at  length,  ahn  bbwrve  the  diatinotion  to  be  taken  between  trading  corporations 
and  common  partnerahipa,  ihe  latter  being  obviously  dofoctivfi  in  tho  coercive 
authority' required  (»  render  their  rules  obligatory,  whil»t  tho  legiftlatiVe  impress 
of  tho  former  gives  binding  effect  to  their  voluntary  articles  of  association. 
This  legislative  oonfirmati^  is  indiapensable  to  enable  the  parties  to  the  com- 
pact to  Bue  and  bo  sudHjM  a  company  by  a  general  name,  to  act  by  cf  common 
seal,  and  to  transmit  thetr  property  by  succession,  "  whilst  tho  principal  ingro- j 
"  dicnt  for  procuring  the  act  of  incorporation  is  to  limit  tho  risk  of  the  partners 
"  by  removing  from  them  their  liability,  in  solido,  however  auiall  their  interest 
"  in  the  concern,  to  render  definite  the  extent  of  their  husurd,  and  to  divide  tho 
"  "gBfegate  oopital  into  shores  easily  susceptible  of  disposal."     Wordsworth, 
in  his  Treatise  on  Joint  Stock  Companies,  goes, over  the  same  ground,  and 
observes,  "  that  oompadies  formed  on  the  joint  stock  principle  usually  required 
"  an  Act  of  Parliament  for  limiting  the  responsibility  of  tho  members  to  the  sum 
"  subscribed  by  each  individual,  and  that  railway  companies,  formed  for  the 
"  purpose  of  executing  works  that  pannot  be  carried  into  ezecutioB  without  the, 
"  aid  of  l^slation,  are  of  this  class,  and  require  and  obtain  acts  of  iooorpora- 
"  tion.     It  may  be  idded  that,  though  the  English   statutes  of  /mortmain 
*'  extend  to  evoiy  corporation,  sole  or  aggregate,  ecclesiastical  or  temporal,"  la 
old  English  aul^ors  of  sixty  years  ago  observed,  modem  raifway  companies  are 
libt  even  imagined  to  be  within  their  provisions,  and. moreover  the  English 
wind^g  up  acts  do  not  apply  to  any  such  corporations  as  can  by  any'possibility 
be  classed  among  the  mortmain  corporations  of.  England.    It  is  also  manifest 
4hat  these  same  Joint  Stook  0ji>mpanie8  are  mere  Oqmmeroialjnstitutions  and 
subject  %o  the  known  n(le»  ofoomigerciaf  law  and  jdrisprjidonoe  in  force  in' 
this  province.  ^   "  •  ,    "'-^  '  ^ 

These  inoorporated  oompaniejs  upon  the  joint  s(pck  principle,  and  sanctioned 
hj  Parliament,  arte  assimilated  by  Judge  Stbry,  in  his  Treatise  6n  Partnership, 
to  the  Vtrnf^hsoditi  anontfine,  and  French  juristssuatain  the  similitude  in  every 
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A  an«  •itnplfl  .iMoUtlon  do  o.nk«...  i      '^"""""**  <"«P«"it  pour  fair*  plaoo    lUiuWd  c^ 

"  reunion  de  toute,  le.  .ctlon.  CcrlX  l^J  d    1. 1^       TT'  *'  '* 

"  eon«tltu«,  qui  doit  fitre  donn^  d.n.  U  e  •PP")bation  p.,  I'aote  qui  I. 

plated.    A  idZXi  i'The  „T       ^.  '  .""^ ''"  ''"''^  ""^  "''J*'^  «>•"«»' 

are  managed  a  rfheLhUoVrr         """^^  "'"'"'  *'"''  P"^""''''?  «»»"'«"'• 
are  re«« hS     Thn!r    f  ^       '"d'vduol.  eoming  in  contact  with  tl«3  company 

"  the  sanetio^  of  any  clau«,  in  XI;  "  V""""""  «""«"  without 

lair.     Troplong    TrairZ  V  Z  '""T'"''""''     8o  also  by  French 

oircOnBtences  au  iniKeu  de»quelle8  ellcs  so  aont  fn™/„.      t  T  ^ 

" lWlXl;.n  i"     r      f  f «"»«««/'  ■nd  Bousquet.  Diet,  de  Droit,  aayV 

u^.l'^.^n  ;*rrr  pi^rS".?  •''?°: ''°'?^' 


LI 


-.»f!-»-  .TJ-    ♦  "^•^  TJ 
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UQMnwk       iMAMwni/W,     and  thut  m<linn«ni  sUn.l.  »n<»-<..<i.  i^  ' 


IKSSJ^ 


rt^ 


<•%,"  and  thut  ^udj^nwn*  standa  uiH»ntr»d(si»4 

iujheparUcuWoMaofth.  dofaodant  ia  thi.  «,it,  th.  «rt  of  l«<«n«r.tloo  of 

li  jr^T^I**!*"  •"  "*"*°*  *^ '*■  ««""n«n'ial  oharaotar  bj  an«)tin«  <'U>»t 

"Oottrtaiat«*wf  O.nad.  ino«,ii«i«roialaiatte«.  '  '     *""'"• 

ahli"*    «»-•'«"»»•   »>"«   b«a„   ncH3««arllj  ..Uiodad   for   the"  porpo*    of 

and   H!       •  '"?"'  ^'"""'••"'J'  »>•»•-«  'h.  .noieot  mortmain   io.tltutloo. 

In  oo„.ra!?"'"  '"""'P^-^"^ .""^^-K  ->•»?•"!«-.  .«.l  of  their  -Uhta  difforanoo 

n  con.tltutloo  oh.r.otor  and  e,i.t«oc«.     l„  the  Uttor,  wa  find  tha  ledHUtiv 

ocorporutioo.  th.  limitation  in  th.  aoquiaitlon  of  ..alt,  and  h.  .IbnabCl 

form  t.o..  of  a  oap.tal  with  it.  di.i.io„  into  diapoMblc  .hare.,  th.  intoreato    th. 

.h«r«hold«rH  .„  the  property  of  the   Jpatitution  repre«„ted  by  the  agurogaf 

l,t!  t.'"'      "   •""I'"  -PPropri-ted   to  the   public    in  genT.1   b7tb* 

charter,  the  property  .„d  aoU  of  the  corporation  being,  however,  for  the 

«lo.dvantyof  theindivldu.1.  in.ere.ted  in  the  .tool  .nd  in  v^  <,/ ,A^ 

^nMo.Uual  byt,  and.  Bnally.  being  tho  pr|,ite  pro,«rty  and  object  of  tho 

oZr^'^f*!*^"'"'' "?'""•  •"°«^P°"^<*  ^o^P""*"-;  *hil.t  the.b«lute 
in!Z  1  '?*■*'. ^''T''"  «)oomp.nie.  th.  real  mortmain  in.titution., 
lnd,eat.ng  tho  broad  and  diatinguiahing  feature  of  diatinetion  and  differenee  aub! 
auting  between  the«o  two  cla»e.  of  oorporationa,  and  manifeatly  leading  tolh. 
eo..eln.,on  that  th.  defendant  I.  not  the  alleged  mo.tmainor  of  the  plaintiff,  but 

'lauvelj,  combined,"  and  in  abwiute  and  direct  contrast  with  the  religious  and 
.leemoaynary^or  even  lay  municipal  in.titutiona  to  which  the  mortmain  character 
wa.  really  attached  by  French  jurist.,  and  woogniaed  in  th.  legiriativ. 
onactmont.  of  the  French  king^  including  thoM  of  Loui.  the  XV  above leferrml 
to.  and  .pec.«liy  ,n  hi.  royal  declaration  enregistered  u  law  in  this  provinc. 

11 '!!!  ^v*"  -f  "■''''•  *°  W'y  thi-  woient  mortmain  character  with  it. 
alleged  ^^gm^nt  of  i«rpetnity  to  the  variou.  manufacturing  and  road  »>d 
bridge  and  6!I.er  such  like  companies  to  which  our  teeming  legislature  •«▼« 
refuses  the  corporate  character  and  incident,  a.  (o  bring  the  defendan  ' 
the  alleged  definition,  or  to  d«luc  ftom  the  e4||^oe  of  road,  with 
«iol^„a.  they  were  in  Pr.no.  in  th.  tim««f  Si.  Loui.,  th.  neoesury  MMV 

of^jHt^mlil"^  "'""^^"  "'"*  "•""  "'  '^'"^'  "•*  "yw.y  looSH 

that  neithw  the  Railway  Clanw.  Con«)li«i.tion  Act,  nor 

«  ohfTter  adopting  th.  CUums  Act,  mak.  m.ntioD  of  or 

— -^i.QT  to  mortmain  itMlf,  eith.r  in  word  or  fto- 

p^.  'PO^**?'to«  defendant  not  alon.  "  topurcheue, 

^therefore,  IT*  known  and  distinguished,  being 
defendant,  the  allegation  of  the  plainUiTa  deola- 


It  ahoold 
th.  defendadtV 
refer  to  hitru' 
vinon,  and  that 
hold  and  take  la 

The  mortmain 
manifMtly  inappli 


9U4»d' 


ration  that  the  W.„  q„e.U  i,  nou> hoUen  bi^  the dtfendantin mortmain, or 


.'*. 


^ 


t 


t^ — , 


■^ 


10^ 


'n 


in  oilwr  «o«^  and  bj  |«n|  Impllo^llon  thattli.J^.j    T-  '"^ ~~ 


P"jr  to  lhe()r,«d  Trunk  ll.n;,,  Coa.p«»,  of^d.     V       ?         "'!  ^"'■*  '' 

proponUloo  of  Uw  that  th«  ««,/-  h,  1!^^  J  "'.*'T        ^'"''  '*  '""  idmituA   '     ^ 

*S»rT  1»^i"- -anUt»  to  .ho  ootfWitatlon  of  „ 

J'*Jfr«»  U)  tho  proTtWoot  of  tho  R.llwm  XJUat^At^  ^.aL  1  .^  ** 

of  the  ttirrtjemont  M  got  out  n.*j  "V"  f  «»oi^  Act,  andflj  tho  oo*«.. 

v^-io-;^-- "  ooi^r  C7f  zr  ^tj  "r  r  ^''"  '-"-^  ^  -^^2^^^— 

•ompanlo.  «,d  thoir  r«.pecli,,  r^ZZZ  t^T   TT  "'  *•••  ""'"'^  v  V 

o„eK«„e«,..,,,H,.d!::io:,;;!:T;^:^7^^^^       *  \ 

geo«.l  oonip.0,,  the  coniplotioo  of  .ho  Hovarol  linl  „f      i  '•""'•*"''""  '»»»  «•»• 

«ontr«,t.  wore  included  bjr  ri  torm.7th  "*""'  ^''^^^^  '^''""  •«»«» 

union  of  oon,p.L  In  Iti^^to  b,  ."1  ^  rr^r**    '^'  '"'"""  *»•«  «»«"» 
the  united.  foV  the  .h.ri„^h^..,t;:  L^^  ^ranrfer  of  «,«!,.,«,,  .h.ro.  la 

united  company  of  the  ini;re.t  due  .„3  ^^vlb"  to  tt  Tr".'  '^  '''' 

the  n«n.od  co»p.nie,.  to  be  .  con.ider  tiTo  ll     r™":'  ^      ''"'^«"  ^ 
intereat,  that  duo  to  th^  R>   I  .—  j    .  .  ^  Among  the  amounts  oF 

tbia  ia  iiieKcdtbttt  p  ioeTr^^^^^^^  ^  ^^»'«««.  -- 

railway  having  a  capital  of  £imooo  "^*''t  ■*'^"''°*  **»  "»'»•  »•>•» 

.nd  or  whicl.^o.Jo^L;'mt:;'raVr  X'^^JL""'  ''TH' 
«».ted  company  formed   under  the    agrocmenr  tT.     ^         '  T^   '^' 

recognise  thiaaa.  price  or  conaiderationTtl^,e,^e„  '""  "'" 

"Wjga.  fln^Utoriala  puroha«,d  «.d  remainYnrunol     Th  '^"'l  "  """!"* 

-W*Je  or  It,  equivalent  ac/..  if^-ab^ZTSt  J  ;*  "^"'"'  '»"""••" ' 

of  a  thing  n.u.t  be  the  repreawtoU  v  to  a  Fair  extent  SThTtK         ./^  °'"  P"*^ 

««>.    The  oniod  effected  waaaoonaoUd.drnP  .!,"'""' *°*''" 

Penwnal  tdvantaze.    The  hur  n»  TrT       *'**'"'•"'■  f»r«tt,eir  privato  and 
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»tep,  p.  320,   "lo  two  cocporati(9*8-may  to  rii^de  one  by   unitinR  one   to 

nn^     .1  :     .?  ^  **  "  ^*"*  *'"*°  "  ^'•^"g''  corporations  may  unite    it 

withand   npursuanoeof  ActsofParliaaient,  they  cannot  surrender  but  they  con! - 
inue  united  and  act  and  are  known  as  one. corporation,  but  when  a  scpartion 

^^^I^:^  'UaActo/SlTt 

created  by  charters  passed  in  parliament."     The  distinetidn  will  LbviousT 

f*^«' «»»«»«"<' P^P^rty  for  a  common  object,  in  other  words,  W^^^^ 

-     rr/R^  ""T  "T""  ^''  »»>«  -t-WUhdept  of  ^  com4  Ma  n  T  un" 
L.ne  of  Railway  throughout  the  province  a«d  under  o,^  mariLment      £ 

torpo«.t«.„s  did  not  cease  to  exist,  they  were  mei^Iy  suspended  during  the  exS 

win  reviTe     I  will  not  stop  to  controvert  the  assertion  resting  oa«o  afithority 
that  every  transfer  of  shares  w5uld  produce  seigniorial  dues;  in^deKdeut^?^ 
,    ^    charter's  provision,  no  law  could  contemplate  sut*  ,„  absurdity   nor  do^^T. 
common  aw  all.w  it.     Seigniors  have  «ever  yet  supposed  themilves  entred"-  ^ 
.  b.m  Mset  verges  on  the  value  of  the  real  estate  of  ^partnership  because  If  ' 
,      the  incoming  and  outgoing  of  partners.  f  w<-*'ause  oi 

,  .  ^         _  Considering   these  admitted   principles  and  authorities  of  law.  in  connec- 
^  !!!^\T  f  "^r^""'   '"  •'«^J''    '■^dependent  of  pariiamentary   sanction, 

.^  and  pnl^  as  in  the  nrfture  of  mere  articles  of-tso-partnership,   the  plaintiff'! 

>  Declaration^ not  going  beyond  the  agreement  in  itl  reIaMon,''a„d  m'king  no 

*  /'t?;;«'>'»«h*»teverm  terms  or  otherwise  tp  the  provisions  of  the  18th  Vict?  ch. 
35,  the  only  enactment  ,n  connection  with  and  subsfjuent  to  the  agreement  it 
IS  evident,  adm.ttmg  the  legality  of  the  union  and  thi  non-rmoval  or  abro-^atioti 
,  ^  *'^%«^^«'-'''<'»'.f«"^  by  Act  of  Parliament,  that  thi  agreement  in  itself  d°d  not 
inIt^  /"'''"'""'""  of  sale,- but  simply  professed  to  unite  several 
hlT  fv^'*""*''  '"''  *•'*"  ^''"'  undertakings/including  the  Victoria 
?1!  #^^  ^^^°"'  contemplated  or  referred  to  in  the  Union  Acts,  into  one 
IS'S  r  '^!^'f  ""Oftteindividual  companies  asonegeneral  company  and' 

whK      r^"/''  '''^*'  "'"^*'  '^'  "'P"^"^'""^  ^^'^'  agreement  upon 
wh^ch  the  plaintiff  rests,  to  the  saine  principles  and  rules  of  law  as  prepay 

appjjr  to  assocwtions  or  partnerships  of  individuals;  upon  this  point  one  or%wo    ' 

I  authont.es  suffice,  whilst  the  principle  established  by  them  will  be  found  in 

numewus  concurrent  legal  write™  upoa  the  subject.      Troplong,   Traits  de 

?^'^^V«'P  ''•"f  •>•««••    r  Il^^certain  que  pendant.la  dur^  de  S  soci«t6  il  y 

^aootomunication  et  ab^naU-bn,    Re.  continuo-r^mfnuniLter.  ^Seulement 

;%.tte  alienation  n'est  pas  absolue,  et  4  la  fin  de  ^  so^i^t^  chacun  retire TpS 

■te  n  eat  pas  une  alienation  absolae  commooeUe  qg'engenare  la  vente ;  raasoci^^ 


1.- 
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rort  different  de  la  vente,  ainsi  que  les  feadistes  I'onfc  expliqud  dans  Ieu« 

<5qu.polIe„  ,  „.  ressen^blant  au  contrat  do  vente,"  and  Bacquet  miuL  Znl 
vraie  vend.t.on."    As  respects  the  Grand  Trunk  Railway  CompaT  tLCe 
t't^  the t^^^^^^^^^  ^Je  corporation  partners  survives  the^lienaL^'of  ti:  p^  ^ 
.bsent.     Aloreover,  the  very  statute  which  anticipated  and  enacted  prcpLatory 

templa tion  of  their  possible  amalgamation,  specially  enacted  to  distinct  and 
..urate  rn.des  of  efectin,  it,  lo.  by  tl^vZtary  union  of  tl^ llpani^ 
or  Zo.  by  the  purchase  by  one  from  the  otmwrjw-^J,  «p  ♦!        u  .    /""'P""'®"* 

.     by  voluntary  agreement  upon  equal  terms,  in  (he  latter.  pLdin^he  mod"  for 

inTown  n   In      i  .''  ^'^^"'^  ^  ""^  «nn.istakeably  by  the  Legislature  itself 

ll7./r  """"biguous  enactment'  and  the  ageeme^moreover  has 

adopted  the  former  mode  and  repudiated  the  latter      Undpr  „11  Z.^- 
stances  the  agreemen^does  not  aLumo  the  M  I;acte  'ra     ,  '^ 

jToprme.     n  is  also  to  be  observed  that  none  of  the  worka  nf  #1,^  »^       i- 
con^P^nies  was  nearly  completed,  that  la.^ou«^^ 

he  Ifit^b?"  r"  !"  ''  'J'"'''^'  ''''"  "»'™'"^'  -^  -«'^  '-t  mainly  u 
Inir   f^     r**""  ""•*  ''P^*"*'«"  «^  *»»«  undertaking  itself,  that  Lh 

«^m  Iterel      ''""^«?^»g^"P''-'««  «"<»  with  greater  advantage  from  bding 
rr^  °.    ^''"T""'''*'   '•«"''«'   *'»««gh  *he  power  to  morlgKe  or  pledge 

The  argument  deduced  by  thS^laintiff^rom  the  language  of.  or  terms  em 

^..1  taxation  in^nce  upon  su^ndertaking,  there,  will  notavailTthS 
^'  blS^t  conntr,  .revenue  is  levieJby  taxation  upon  the  excess  of  a  capi^ 
me  brought  by  one  partner  into  .concern  more  than  by  the  other  partner  aVd 

w  'TZT ''-.  rr ' "'''' ''''  "'^"'-^  ««^n«n Td. 

J  ,^  T"  the  Cbw  rfe  Comftora  declared  th.>  nM 
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and  levied  under  the  Rojral  Edicts 
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^^^<^-  ri^K  Jw  "^T^'^^"^^'  but  at  a  time  when  seigniorial  due.  and 
righ^  had  been  abohahedioFranee.  It  would  be  waste  of  time  to  enlarge  upoa 
th«  matter  or  to  c.te  the  numerous  authorities  and  arrets  which  combat  and 

taxation  upon  an  almost  endless  variety  of  useful  objects,  and  even  upon  Railroad* 
themselves,  objecU.  of  the  most  positive  public  advantage,  as  Bousqu^  "  DIctde 

ttms  been  employed  to  furnish  support  to  trargument  of  the  plaintiff.     But 

atleTandrd       "  "?• ''''  ^"™"  *^""'  *'P'""»  *»»«  •^'«»-«''-  ^'-^-  ^ 
ancien   and  modern  application :  «  Anciennement  on  appelait  ainsi  la  permis- 

won  que  le  ro..  moyennnnt  finance,  accordait  aux  gens  de  main-morte,  tels  que 
et  comme  ces  heritages  ainsi  acquis  n'tftaient  pas  dans  la  commerce,  et  neZu- 

tion  de  la  dette  publ.que.  (sinking  fund)  et  A  la  caisse  du  bureau  d'amortissl 
'        ment  qui  est  chai^d  de  cette  operation."  "«  ««u  a  amortissc- 

With  respect  also  to  the  modern  terms,  impot  de  mammorte,  this  also  is  a  tax 

might  dictate,  and  is  imposed  upon  socim  anonymes  which  are  declared  * 
generally,  to  reach  beyond  the  ordinary  duration  of  m'^^^^^^^^^ 

nTi    "TorrE  ""7"""^^^""^^'^^^'^^^  Championnil 

If     .       T  '^  ^"'•«g»«t'^°'«nt;'  in  which  he  has  classed  the  varieties  of' 

eg^stm  ion  taxation  in  France,  refers  to  this  impost,  and  says  that  though  most 

false  and  unsound  inasmuch  as  «<  les  associds  ne  se  succddent  pas  les  uns  aux 
au*r.s,  que  dans  les  soci^tds  dites  Tontines,  supposant  toutefois  que  terdr^Ua 
des  survivante  s'accroissent  a  titre  h^rdditaire  du  droit  des  pr^molanS^' 

It  IS  manifest  that  the  use  of  the  old  French  legal  and  juridicaKterms  asabove 
does  not  involve  the  recognition  of  the  old  morlain  institutions  known  i„^n 
nection  with  those  terms,  nor  should  modem  French  judicial  opi„rs  co„t3" 
when  they  are  plainly  opposed  to  tho.  recognized  and'enforced  in  thTspS 

*l?"f  r/°  *^  P'^-^  ^"'"t'o-  not  in  force  in  this  province,  and  in  no  resort 

fit    ?      ■"T"*''*-"^*^"'^'^  t„,,j,„  ^^  .^^^  affect  ourTawTir 

institutions  m  the  mosf  remote  ^legree.  J      ^^  our  laws  er 

Gr^rT^t^wTM   *^V'"'"-'^«^°  «»"'"«»«''  «  not  legally  attributable  to  the 

fja^Ln^f         Tf^  ^T"^  ""^  ^'"••'*"'  •"<»  the  agreement  is  not  in  law 

Ihh?w2      ^r'^Tf  '  ""^  '''"'''''  '•'«  ^'«"*'«-  «h^»  "0  legal  claim  to 
either  tndmmti  or  lods  et  ventes  upon  the  allegations  therein  centred. 

The  reservation  m  the  charter  of  the  gt.  Lawrence  »nd  Arlnntio  Company 
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vtions  were  inserted  in  oVr  oh"^„  f!  1*«'"^  **^  •"^*>''^  =  ^^^^^^^  '^''^ 

idle  to  anppoae  that  they  impMl"  Ltfl  I  '^  """tP^PO^^  ^rft  it^ul^  be 

On  the '  other  hand  Ihe  E  I  7/         "^^^  '''*"  °<»"«  "'^'*^-       / 
of  Exception  above  s^J'nott"  .  1^  M'  "  ''*  ^""^"^  ^^^^  «"^''*' 
prelin,inary,  to  the  ipveZ"   on   ^^^^^^^^     ""'  ^  ^""'^'^■'  P'^^'^-l'  ""d  "- 
with  the  defendant  in  S  o„l  ?""P^^^ 

^tatutor,  existence  of  thltbeorra^H '"'■'""  '\''^'  origin  .nd'^esent 
it  nou,  hold,  the  lanTinZ^Zl  """S  "'^  """^'l  '•»"*  "g'»»  «'  «»'« 
which  implead.  thelZdZTj  T^n'""'^^^^^^^ 
of  "The  Grand  Tru„rRanr»lp"?"«  Corporation  by  the  name 
in  the  declarX  any  ehart^^o?  Company  of  Canada,"  but  without  setting  out 
which  it  is  sup^LTto 'Ce^ 3^^^^^^^  ^•'''«'  -^-^  -  '««'«'-t've.  u'der 

^^^-i^^  of  the  legislative  .cf 

«..^e^ll!!;!nStV""!?''''"''^^^^^^^  nndertheabot. 
^3%aiteAot,ofth    lethV^r^^^^^  TheK.ii: 

cokpa^  to  Kivi  a  nZtT^U         t     '  ""*''0"*«d  »»>«  directors  of  the  united 

with'thepiXrurieVsLr  Tr^^^^ 

full  effect.  The  16th.  vS  ram„„7.  ;  ^  ^''  '^^  "S'*"*"'  ^^  «»io» 
enacted  that  the  rosul  in^ll '.„  T  ,.  u  *°n?  *'*'°*''^  "»«  P"'*"'"  Act,  and 
pany  of  Canada/rtte  Co^Z  "^^      "'•*  ^  ^'^  ^"^^  ^'"""^  »»»'V  Com 

vict.eh:37shouidL^^Sz;jit::zr'^ ''  t  "-""^  ""^^^  «^  »«* 

included  the  Victoria -brid^' ^ierUkT/"^^^  The  parties  to  the  agreement 
admitted  the  construction  co^trLternf  ,f  .  T'""'*^  "  *«  "">«•»'  "d 
though  that  undertaking  wrnrtthf  .  '"?  ""  ^"*'«'  **»  *«  •«^'»««t. 
Act:  aU  th««  parties  nfvenhel^  Ltd*T      ""''"t"  "*'*''«  ^"•"'-^-  ^nion 

the  «*'>«l«tio..f  the  e,pre^e:i"^nd  S°^^^^^  "'"•P'"'^'  '''*'> 

agreement,  for  the  futureLi8i!Z^a^!r^f^^^^^^ 

<'b.  33,  after  special  recit^^Snj^^^^^^^^  ^'"''"y'  ''"«  IS***  ^ict. 

that  foHhe  construction  ofle  bridl  Jth  "'""  "'*"'  ^°'^'"''^'  ^^ 

of  the  provision  for  future  CslSn   L,     T^"^"""'  ""'^  '*«  ^^^'''^''^^  »<» 

things,  of  confirming  the  agreeStdnr'T    *•**  ^^iency,  among  other' 

oaacted  that    conirn.,Z^Z^,2       ''""^'^^f°^^'''^^^^^ 

oon.p«.y,  and  then  embodi^  S  Ms  ^ZTr"^,  ''''  ''"^^"^  °'  "4 

visions  of  the  Railway  ClllTcoll-J^"'  t'''  ^^*  ^'''''  '^'  ^^'  «>«  P^ 

one  of  which  enacts  4encri2r^  -nd  15th  Vict.  ch.'6lA 

"  special  Act  making  it  ^ZTJ^^^f  T  """'^'"'^  ^«**"^»'«<*  ^^^^'  any       ^ 

^'^'>v>n  and  deti^atedbu  the  nam^nf 'flit    */«»»'«*  «'»'i«»nir  »Aa«   \ 

^-::::r:SeS:^r:^5^  V' 
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Ktofdrowtki   Corporation  is  that  eveiy  charter  of  iooorporition  ought  to  naine  tke  Corpora- 
K^iM!  *'*"••''"  ^"^  "^  "*"  "^'"^o'y  Oorporatiooa  the  name  must  bo  given  by  the 

Act  of  Parliament  constituting  the  Corporation.  See  Angell  and  AmeB,  Grant. 

Wiloooke.  v»*-»        ^.v  ' 

The  appropriation  of  a  name  in  the  agreement  by  the  contracting  parties  to 
the  resulting  company,  intended  to  be  datablished  {hereby,  could  in  law  give  no 
^        legal  corporate  denomination  to  that  companV  as  an  existing  corporation,  nor 
^  could  the  corporate  name  attached  to  that  ooiipany  by  the  i^mending  Railways 
^  -  Union  Act  have  that  legal  effect,  inasmuch  as  operations  not  contemplated  by 
the  Railways  Union  Act  were  introduced  into  and  formed  part  of  the  substance 
I,  of  the  agreement.     The  18th  Vict.  ch.  33,  alone,  therefore,  gave  that  quality  or 

name  to  the  companies'  amalgamation,  swallowed  up,  a«  it  were,  the  individual 
existence  of  the  previous  charters,  and  gave  corporate  existence  to  the  defendant 
,       by  the  effect  of  and  under  its  provisions.    The  vitality  of  the  defendant  as  a  - 
corporation  was  cstajjlished  by  the  18th  Vict.  ch.  33,  alone,  and  the  pffecfof 
that  statute  was  to  suspend  the  separate  operation  of  the  previous  individual 
charters  during  the  more  general  existence  of  the  resulting  company.     It  is 
moreover  established  law  "  that  a  subsequent  Act  of  ParUament  may  control  a 
prior  statute  "  and  that  legal  proposition  is  maintained  and  cnl'orqed  in  3  Ex- 
chequer Rep.,  p.  320,  The  London  and  Brighton  and  South  Eastern  Railway 
C6mpany  versus  GoodwW,  in  which  the  amalgamated  company  sued  upon'  a 
bond  conditional  in  favor  of  one  of  the  companies  forming  the  amalgamation 
and  executed  upon  that  event,  in  which  it  was  decided  "  that  the  last  statute  iu 
.point  of  time  controls,  in  other  words,  that  the  new  joint  corporation  is  in  the 
place  of  the  several  companies."     This  compound  company,  incorporated  by  the 
Act  of  1854, 1 8th  Vict.  ch.  33,  therefore,  can  be  none  other  than  the  defendant 
which  alone  can  be  The  Grand  Trunk  Railway  Company  of  Canada,  and  which 
alone,  moreover,  can  by  any  possibility,  hold  possession  of  the  railway,  lands  for 
Which  the  tMdemm<<  and /o(Aic<wcn<e»  are  claimed  in  this  suit.     The  defendant, 
consequently,  can  date  its  existence  only  from  the  I8th  December,  1854  wheU 
that  Act,  the  18th  Vict  ch.  33,  became  law.   **  ' 

^Proceeding  now  to  the  special  defence  under  the  Seigniorial  Tenure  Act  of 
1854  it  will  be  observed  that  its  declared  object  and  intention  are  the  abolition 
of  all  feudal  rights  and  duties  in  Lower  Canada,  and  Ihat  it  provides,  the  means  , 
and  appliances  for  effecting  the  purpos^.    It  was  eminently  a  relieving  statute, 
and  neces^rily  must  receive,  in  conformity  with  law,  as  well  as  in  the  terms  of 
Its  own  38th  section,   "  the  most  liberal  construction  pbg^ble,  with  a  view 
to    ensure    the    accomplishment   of    the    intention    of   the    Legislature    as 
hereby  declared  "  "  to  abolish  as  soon  as  practicable,  all  feudal  or  Sei-niorial 
nghts,  duties  and  dues,  &c."    %.thi8  Act,  the  abolition  of  the  Sei^iorial 
Tenure  of  itself  abolished  all  claim  for  Seigniorial  dues  upon  the  transfer,  X^e 
pr  other  alienation  of  the  lands  in  question,  unless  for  arrears  arising  from^ch 
alienations  effected  before  that  Act  became  law.     Hence,  under  the  general  pur- 
view  of  the  Act,  the  plaintiff  could  only  lay  claim  to  arreara  due  by  the^defend- 

ant.  .But  the  two  Acts,  the  18th  Vict.  ch.  33.  and  the  Seigniorial  Act  4h  Vict.  • 
oh.  3,  came,  into  force  on  the  same  day,  18th  December,  1854,  ahd  whatever 
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•equisitiooa  the  dofeodaot  may  have  iiiikIa  -ftlTl^       '■  ' ~ 

jiblHt,  give  ri.  to  arrears  «c  «erLfo  «  ^^^^^^^^^  by  „o  p..    ,,„,,^ 

brought  within  the  36th  aeetion  of  the  SoigniorialTot  "  '/'  """'^  ^°  «--"  ""^ 

their  rights  to  dues  and  duties  acluedlTZ,^^  "  reserving  to  the  Seigniors    «««««IC* 

-     Seigniorial  Act  would  otherZrtTfr"-^""'*'''^'''""''""^^^^ 
cation,  create  prospective  dulwhich  t  „      '""^  r  "'''"''  '"''*  '•'"'•^'  ^^  >'»P«- 
and  intended  to  abolisir  P'"'*'"'*''  ''**'"l'^  «»«  P'«''"'y  abolished 

tion,  relieved  from  all-future  f^idnl  andXill  T^    '^"   ^'  ""«'""'  "«»"'«- 

again  pass  out  of  the  hands  of  the  pa^f rki„?  th  "'  """  ""'^  '"'"^'  ^''^"''^ 

occurred  they  were,  as  Bacauet  p  399^  ™  «     ?  ^  ''T""' '  *'"  *^"»  «^«»t 

-f-its  allodiaux  pir  ce  mVen  francs  S^,^ ''"''^"^  r>'"'"^^^^ 

"seigneuriaUtclel."  Nofthese Tnlt    u       u^''  ^'  """'   ^'"''  ^^«da'. 

until  after  the  Soigniorial'^^rttr  it  ::t::'r8:^^^^^^^  to  thelX^fenaan;  „^  „      _    _ 

until  and  up  t?  that  time  they  weroJraTh.  ^'^'"ber,  1854,  and 

dues,  apd  especially  from  tht^Zn^^and  /V    """^'"  '''""'  ""  ^'«»'<>"«' 

from  the  dJndant  asThd  Ao  ZTt    J         ''  •""'"  "'"'"^'^  ^'^  ^^is  suit 

admittingtheir  n>ort  JolJaete;  """"'"'  ^""^  ''^  '"^  ^^  -g«-"t, 

*to  »nhe  deed  of  »™„..Jf,^  f^t     1 1^^";  *°r '''°  *^  "'  *' 

I..  «»u.r  .pwi «,.  34*  4c«o.  decuTrdltrw x  rr:  f "r'^'"'' 

which  mortmain  dues  (droits  d'in,f^«.«i,j\  .    "V""''*®'*  '"at   "  AU  lands  upon 

Which  have  not  been  sS        o^:^ZZl^'£'^  '"'  ""  "^  '^'«'''°''  '»'* 
otherwise  than  in  mortmain,  a"  I^  dl^^^^^^^  ^^^  Voiding 

the  day  of  the  date  of  such  paument  rfv    ZlfVl      '   .  *""''  heenfrom   . 

duties,  and  held  e«  franc  IlT^^'Ct^^l  H    '°'»"""""' '""  ^°^ 
constituie  equal    to  the  cc«.  et  mZ'  l!  J.  "5'      ?  '  '  P'^"""*  ^^  »  '"'^^ 
-uyionif    themortra     l^^oTtrdlferr'^     The  plaintirs    ' 
alone  L  claims  brin-s  hia  nr„f      •       •        *        defendant  m  virtue  of  Which 
aod  /stroysTtsol"  °  '"'""""  "*^  """^'"^  ^'^  ^'^  «'--  of  the  Act 

-il  "::::^!^^   iSeTr "t  ^^  ^^^  ^'«»^-^«'  ^-  ^^  *- 

of  4  latter,  is  equaUrL'S  tttt  7.'''^"^^^^^  and  especially 

to  f  ^ulle  ii^Ljt:^:^^^^^,^^^  «^  »be  non-liabilitj 
toinothcr,or  so  long  as   thev  Zr      f   T^^"'^^'''''"  *'"«"'«'*n»aiaor 
hoL,,  aid  that,   nej  ^o  aZi    r      /"^f  '^'  ^"Sinal  mortmai^or•8^^ 
ofhingswas  pro;umedt;u7;lrin^^^^  -*»*« 

o(the  Seignior  to  rfe,«6Z«^„/S;"^^^^^^^  «  «o  far  as  the  rights 

^he  language  of  this  enactment,  the  34th  a^oL„  •  ,.    . 
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Klmkomid   Dwtrria  on  Stataten,  pp.  70,  2, 3,  remarks  that «  When  the  Legiriature  has  ased 

bSSS  W  "  ''"'^"  "^  '  P'""  ""*  •'•'"'''^  •"'P"'"*'  •*  "^"'^  ^  ^"7  dangerons  to  pat  appn 
"  them  a  oonBtruotion  which  would  amount  to  holding  that  the  Legislature  did 
,  "  not  mean  what  it  expresaed."  The  righta  of  the  partioe  in  thU  caae  do  not 
rest  upon  the  propriety,  or  otherwise,  of  thia  legislation  or  the  feelings  engendered 
one  way  or  the  other  by  it,  whether  it  be  odious  or  beneficial,  is  not  the  question 
but  what  IS  the  law,  and  yet  it  is  possible  that  a  narrow  verbal  criticism  of  some 
of  those.provisioos  might  cast  a  temporary  doubt  upon  their  import,  but  that 
must  vanish  upon  view  of  the  intention  of  the  Legishiture.  the  liberal  constructioa 
to  be  given  to  the  Act,  and  the  plain  and  perspicuous  language  of  the  enactments 
themselves  and  particularly  of  that  of  the  34th  section. 

The  Seigniorial  Act  of  1854  became,  by  its  amending  Act,  operative  and  effec- 
tual for  the  abs^lttto  and  entire  abolition  of  the  tenure,  dues  and  duties,  on  and 
^  the  18th  December,  1854,  lis  well  as  for  the  enforcement  of  its  declaratory 
*  T*L  7"  ""*'*'"  "  P*"*"""'  »"  tV'nature  against  the  defendant,  as  the  holder 
of  ^the  lands  in  mortmain,  as  having  acquired  them  from  the  St.  Lawrence 
and  Atlrmtic   Company,  and  which   arc  not  allowed  by  the  plaintiff  io  have 
been  mid  or  conveyed  to   any  partie»  hiding  otherwUe  than  in  mortmain 
since  the  vquisition  by  the  St.  Lawrenoli  and  Atlantic   Railway  Company 
many    years    since,  and    which    could    not  have    been   ^ujquired    by  the 
dgendant  previous  to  its  creation  as  an  incorporated  Company,  oq  the  18th 
December,  1854,  at  which  time  all  Seigniorial  dues  were  abolished.    Assumini? 
therefore,  the  payment  of  the  indemniti  originally  upon  the  lands  in  question, 
before  the  18th  December,  1854,  and  not  specjally  denied,  and  that  these  lands 
continued  to  retain  their  original  mortmain  character  at  that  date,  the  Scjgnior- 
lal  Aotexpressly  deelares  them  to  be,  and  to  have  been  free  and  released  f'rSfn  all 
Seignwnal  dues  and  duties  from  the  day  of  such  payment,  manifetitly  at  a  period 
before  any  possible  acquisition  by  the  defendant,  and  from  that  time  held  en 
franc  aleu  roturier,  free  of  any  feudal  or  seigniorial  dues  or  duties  whatso- 
ever. 

Finally,  assuming  the  defendant  to  be  a  main-morte,  and  to  have  acquired 
the  lands  d  titre  franslatif  depropri^te  before  the  passing  of  the  Seigniorial  Act 
the  doubly  indemniti  could  not  be  claimed, as  arrears  accrued  due  under  the 
36th  sectiobvpf  the  sbitute,  because,  being  the  acquisition  by  one  mortmainor 
from  another,  the  34tli  section  would  protect  the  transaction  and  prevent  the 
accruing  of  dues  to  atise  therefrom. 

Th'e  mere  ques.tion  of  the  rightful  retroactivity  of  Legislative  Acts  as  applica- 
ble to  the  Seigniorial  Acts  in  question,  cannot  be  brought  up  for  discussion  in 
this  cause.  This  Court  cannot  gainsay  the  powlr  and  right  of  the  Legislature 
m  view  of  a  great  public  good,  to  pi-ovide  for  the  abolition -of  the  Seigniorial 
Tenure,  or,  in  its  Supreme  Legislative  will,  to  declare  what  is  or  shall  be  the 
lawm  relation  to  assumed  and  contested  points  of  that  tenure  law.  Had 
the  intention  expressed  or  the  language  used  by  the  Legislature  been  doubtful 
the  duty  of  this  Court  would  have  been  to  discover  the  one  and  to  give  effect 
to  the  other,  under  subjection  to  legal  rules  of  interpretation ;  but  in  this  mat- 
ter the  Court  cannot  interfere  the  language  and  intention  are  both  explicit. 
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"pe^Jtiv  in  ii.  operation  in  .11  J^  s 'IIm      /^^~"'*1"*'* '' P«^  «'«-"*«* 

•;too  exp^a-and  plain.  Jrj,uLe^^^^^^^^^ 

"  .  retroaoUTe  operation  ;  in  anch  oarihlr!  •      ^     T*^  ***  '^'^  ">«  -*•»«*« 

Prom  the«6  considera  ionri  •        °  "*"" '^^  >"»«^^^^ 

unaapported  by  law  aTlVl^   '"t^^^^^^  ^.f  ^  P'"'"*"^  ««  -'t^S^ther 

P-rUcular  point  haaC  a^eJ^fef  fe^!  f  r"""/*!  «n*r.a*.„,*^  Aa  that      ^ 
it,  buUn^  lengthened  diacu^on  of  L     '  T  .'*".'  "  "  ''"'''«  *°  ^I'^^o  upon 

"delaventrS    L^^i^^^^^^^^^^^  ' 

"tout»alean,u..tionaCisr^^^^^^^^^  ' 

"  tmnftre  la  pleino  propri^t/d'un  hM         '     *''-^'^"«'  PO"  tout  aote  qu- 
.art,  vo.  ZocUet  vZ    Tht       ''^"'^\°"'y«'>°"t  -n  prix.»-Anc.  ©eni.  . 

C.-M  has  been  d^i::dnot'iiTr:^:^^^^^  ' 

«quently,  not  productive  of  lad,  Vt  v^^'    Vk     ^TfT'  ""  """"'  "«"*•  «««-    ' 
««ted  here,  but  the  defendant lata^d    h»-    ."  ^f         '  °'*''"  "•'«!?*  '"'^•^ 
of  public  utility  in  dlacha;;'  and  a^i tdT^et'^^  '!"  '^'"  ^«""^ 
of  authorities  iJ  support     I  woaldT?     .  V  ^  '""^  *""*  influential  Hat 
ortwo  only  wilL  EL     r7tl^    I^^'T  *o-^-  *«  «".  and  one  ,  , 

mising,  however,  ,that  the  charirr T;  Tuhir  n"  ""  ""^  ~'"'""''"*'  P"'  " 

taking  ia  settled  by  the  varil  ILL  ^        ,  "*'^'*^  "***  °P«"  ^^^  «»der- 
the  Main  Trunk  Line    and  b^  T  .  '*'"''"''*"  '^'  establiahment  of 

have  treated  of  Ra^  waya      Bo-^^k'™'  'P'"'""  ''^  *'"'«"'  J"™**  who 
»  "  de  fer  oonstitue  dLXauf  Zj  /t"""  "''^^"''«— »  <J'«n  chen,in 
"qm  lea  entreprend  earaXro^  tx  rro^lStT'!'  'r^«"^^ 
another  author.  "I^rsquepouXecutiondetra;^^^^^^^^ 
"  naires  aont  autoris^a  ft  reoourir  k  U  vn5«  a   v  .  ^   '      '  ^'^  ooncesaion- 

"  terraift  ne^airf  ft  leur^L"  tion   cT  ' t '  *'TP"f  »•>  P«"  ^  Procui^r  le 
"piationeat  requiae,  <;::Ss'^^;«^jr^-^- ^^^^ 
kemgadmitkiitho  authorities  «f  Ik.  J  i-   J    .  H"  public  otiity 

di»>h.,^  from  ,.rf,  «  „r    Poift  V      T'°  *°  '""•""''°  «"  «■• 

MM.«d  aod  Choi^n  in  LIT X°  ■      /•''''  '  '^"  ''"  '"W"  i"  "«"g 

;;wo,p.re.e„;'-;„fi.t:.s:;:sir?°T'"''"^^^    ■ 
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SlerakowOl 

▼I. 
OnwdTniok 
BallMMdCo. 


"  doux  intiSrdts  en  oonourronoe,  et  qa'ils  sont  inoonolliables,  le  pluD  p«tit  doit 
"  coder  aa  plus  grand,  par  la  seule  raison  que  ooloi-ot  est  plus  puiwiant.     Dana 
'« lo  caa  d'utUitA  publique,  o'est  done  user  do  son  droit  que  do  dlnpoBer  de  la 
"  chose  d'un  partioulior,  oe  n'est  paa  traitor  avoo  lui,  oe  n'ost  pas  achoter  do  lui, 
"  etc.,  I*inderanil6  qu'il  ro^oit  ne  lui  est  pas  dQo  oomme  prix  d'uno  vente,  ou 
"d'une  oonvontion  volontairo  et  synallagniatiquo,  puisque  dans  le  caa  d'un 
"  pareil  abandon  il  n'y  a  rien  du  fait  du  propridtaire,  et  qu'il  n'y  point  do 
"  vdritable  vento,  le  consontemont  du  seigneur  est  inutile,  la  chose  ftjt  elleontre 
".  BOB  mainH,  on  no  disposcrait  (Sgalomont ;  inOme  ontre  ms  mains,  on  ne  lui  doit 
"  oonsdquomment,  pas  lo  profit  du  quints  (lods  et  vontes)  qui  n'ost  autre  chose 
"  quo  le  prix  de  son  approbation,  puisqn'on  n'a  pas  bosoin  deson  approbation." 
This  reasoning  is  sustained  by  a  multitude  of  authorities,  among  which  will  bo 
found  the  case  reported  in  1  Lower  Canada  Reports,  p.  91,  Grant  vs.  The  Prinr 
«ipal  Officers  of  H.  M.  Ordnance.     This  waa  a  judgment  by  the  Court  of  Ap- 
peals confirming  that  of  the  Superior  Court  of  Montreal ;   it  was  broadly  held 
by  both  that  the  seigniorial  mutation  fine  is  not  due  upon  the  sale  of  real  estate 
for  public  uses.     In  the  particular  case  there  could  be  no  doubt,  because  the 
■  land  was  acquired  by  the  principal  officers  for  purp(»es  of  public  defence,  but 
the  chief  justice,  Sir  James  Stuart,  did  not  confine  the  question  within  the  nar- 
row limits  of  the  special  case,  but  went  upon  the  broad  principle  that  acquisi- 
tions of  land  for  public  utility  are  freed  from  lods  et  ventes.    After  stating  the 
acquisition  as  being  evidently  for  purposes  of  public  utility,  the  chief  justice  pro- 
ceeds, "  the  only  question  for  decision  is  whether  lods  et  ventes  are  due  on  the 
acquisition  of  property  for  an  object  of  public  utility.     A  host  of  authors, 
amongst  whom  are  Chopin,  D'Argantrd,  Pothier,  and  others,  nyiintatn  that 
there  are  not  due  ;  a  very  few  hold  an  opposite  opinion.     Indeed  the  origin  of 
the  right  of  lods  et  ventes  rests  upon  the  supposed  consent  given  by  the  seignior 
to  the  mutation ;  but  his  consent  is  not  required  for  the  acquisition  of  property 
necessary  for  an  object  of  public  utility,  such  as  in  this  case,  for  instance.     The 
right  of  public  authority  reaches  to  the  origin  of  societies  and  preceded  the 
feudal  system."     The  plea  of  public  utility  sustaining  public  rights  is  maintained 
by  the  most  eminent  of  the  French  jurists  and  legists,  as  well  as  bjr  our  pro* 
vinoial  jurisprudence,  in  the  concurrence  of  the  judgments  of  the  two  Superior 
Courta  of  the  province,  and  one  of  them  the  highest  and  in  the  last  resort.        ( 
It  is  with  regret  that  the  grounds  of  the  Judgment  have  been  extended  tl 
this  length,  but  the  importance  of  the  legal  points  discussed,  the  amount  involved!, 
in  the  cause,  with  the  v^ry  large  additional  litigation  for  other  similar  olaimsl 
dependent  upon  the  rsi^t  of  this  suit,  and  the  great  and  minute  elaboration  of  \ 
the  argument  on  bottf/Sides  at  the  bar,  appeared  to  require  a  close  examination 
of  every  point  submitted,  as  well  as  the  citation  of  authorities  in  their  own 
language  and  expression,  in  explanation  of  the  eoncliision  arrived  at  by  the 
majority  of  the  Court  which  dismisses  the  plaintiff's  action.  * 

The  Judgment  is  as  follows : —  \ 

Judgment— The  Court,  &o Considering  that  the  deed  of  agreement  in 

the  plaintiff's  declaration  mentioned  is  not  in  law  a  sale,  or  its  equivalent  act 
<tcte  equipollent  h  ventf  nor  an  acte  translatif  de  projariiti  of  the  realty  therein 
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in  the  raid  airrofinent  and  dralarntinn  .».»»j    •  •    .  "(jiwinont,  m 

t.0D  in  that  respoot  of  the  said  Seigniorial  Tenured  aT  and  f«l»h^  T' 
ing  that  the  Gn.„d  Trunk  B^ilwa,',  inciudin/th^ein  tl;  iV  el^TlT 
.«by  law  a  work  of  public  utility,  and  that  the  acquisition  of  the  safd  land^  ^ 

CAerncr,  Z)orion  and /)omn,  for  plaintiff. 

Barnard,  Counsel.  /  ^  ^ 

Cartier  and  Btrthdot,  for  defendant. 

^'"•««y«'-,  Q.  C,  Counsel.      ,  '' 

MONTREAL,  29th  FBBRUART,  1860. 

•  '         Coram  Smitb  J. 

No.  2696. 

2)^*«n«)«  VS.  A>«r,ue  and  i?/ancAard.  adjudicataire  ««  c„  ^„., 

d  to  /o<fe  enehert.     '  ««««riptlon  of  the  landt  uked  to  be  rMold 

In  this  case  the  adjudioataire  havine  failed  to  n»»  #i. 
mL^  of  the  plaintiff's  attornies,  a  Rul  was  olS^^  T''  **" 

4^,    The  Rule  referred  to  the^and*  LZng  SS^^  T* 

Bherirs  return  and  the ^„,c^,..^6„/ of  seizure  the^OXTK  '"  ?' 
to  the  writof  Execution  issued  in  the  cause  feu  ^^tS'  ^  ""  T^'^ 
cription  of  the  lands  The  Conr^  ^LliliT  T^^"*""  *  «P^i«l  des- 
should  contain  a  des^Hpt^^^'frial"^  '""^  f''  "^^-g  *^at  t^  Rule 

Mliflohar^. 


Torrance  and  Mortice,  for  plaintiff. 


*^.— — *- "  — 

Orud'nraak 
KaUrotul  Co. 
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OOUR  SUPBBIgURB.  1809. 


MO»TRIAt,siDiOBMBI»,  iw.         ~^  " 

Cbnm  ^EETHELOT,  J.  A.  ^  ^  ' 

'■       ■  No.  IBM.  /         1 

•       '  •  •  "  ■■.    " 

Sternbery  et  al  w.  Drtuer,  et  Evan;  Tier.  Saint. 

t^riH.««i  00  dcrn.or  <5Uit  tonu  do  d<5oIaror  oombion  il  aurait  A  Iu|  payer  Jur 
-0.  gjgos  durant  tout  lo  tomp,  do  Hon  engagement  oommo  oommi.  U  t^" 
ZotlTrt  "  't  '  T  """>^^^''™  «'rtr-autro«n.oty:n„  Va  C^^ 

••  handa  of  the  tier.sa.i  a«  pretondod  by  U^X^^im'  ^''^  "  *'* 

dea™  tT'l  "^""I  '""'  '<5pondu;.p6oialemcnt  A  laoontostation  de.  deman- ' 
aeure,  et  lot  demandeura  ayant  r^oondu  on  ^i»i»  ^  -j>*»    j      •«    ■     ■™"° 

.00.™. .„i.: ,. A.a  .,„„ij  pi«itj;^XatgT.ii'3;&:'i: 

demandeura  du  Bocond  nUi^n  J,  T   *•      '  ?"  '*  "■^^"'^  ^"  '^'^«'t   de« 

^taitalL  droualVa^^^^^^^^^       pouvait  avoir  d'effet  quo  quand  4  ce  qui 

Uors-saisiet  arenryrave^dl^;^^^^^  '??*'""  '*  ^'^"^^  «°  droit  du  dit 
la  declarafion  du  Zt  sZ  tZ        T*""*".* "»»  ^''^^  P"  '««  domandeurs  de 

inandoursans^nriirv     i  1""^"  .r '"  ^''  '^P*"'««  «"  ^^«i»  ^os  do- 
r  ^  rZ^     ^    ^"  '^^  *•*""""  '  «  fe°'oj^e  niais  sans  frais' 
a  i?.  ^erftceW,  avocat  des  demandeurs. 

^  J.  i/bnA,  avocat  du  tiers-saisi.  •  - 


■*i(f  *■  t        '^iiWi"^   "'^*'f^,5^S' 
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MONTRIAL,  80  MA!  1M«. 
Coram  Dat,  J.  Smith.  J.  Mondiht,  J. 

No.  I7». 

J"g«  M,>„J.I«lj  oond.mn.«ld,-.n,  .'  •"'«•««.  P"  l'n«»or.bl. 

Cett6  requ6(«  civile  al%u«it :  J"g«nient. 

..." «» d.p„i.  u  p,Li:  drs  I  pUrdrs'virr  ^"'"'""°°  *  ■ 

«6  .n.e„d„e  ..  d««e  e„  con  Jr.lCllrp.:  '""'"""°=  '""•"•  " 

Quo  le  dit  AugiMtii.  More.u  n'a  Ui  poumuiri  ono  non,  I.  „ 
llvro^  cinq  4oli„  01  di,  denier.  conr«nl  J,!!  .   i '     T^      *""'°°  *■•  '">» 

i..».<iiun,e™f.Avrjd":  etdiw'zr*"'  •"•"•  -"^—t 
«^e.  ..L  cisit  cTei'nt^r  rrnS-i!?;*  r "'  «'• 
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Martin 

MONM. 


SUPCRIOll  O0UBT/i89«» 

-^ dL 


L«  rtqdtfrant  pr^tondlt  Ion  do  U  prAMoUtlon  d«  m  raquAte ;  qua  d*iM  l*m- 
p*c«  Actuallo  il  y  «vdt  ouvcrtur*  4  In  rnqiiAta  cMltt,  (|u«  U  ruquAte  oiviloeiitto 
•n  C«n«<lii  «t  doit  Atr*  MOordAa  d«nii  iei  om  pr6viu  pur  rordonn«no«  da  HflT 
t«ll«  qii«  modiflAo  low  de  ion  enrdgUlroment  mi  coiimII  HupMour  do  Qu«b«c. 
Ord:  1607,  tUro  95.  DAoUmtioo  du  Itoi,  Mara  1080.  F:«iiU  ot  ord  :  1  vol: 
f*g»  aaa.  Edi  do  1854.  D*oln.  du  29  A»ril  I78a'.  1  rol ,  Ed  :  A  ord :  p,  533. 
En  appol.  [{ottot  Appt  A  Aruhambault  Int:  JugomonlJo  41  Mara  1859  4  Hon 
UM.  (1.) 

Ln  nsquflto  cirile  tat  rtfue  par  la  dour,  HPl*  •udiUon  dM  PartiM  et  !•  juga- 
roent  eat  coinmo  iuit :  'V  - '  * 

**  Tbe  Court  having  hoard  th«  said  AuguaUn  Moraau  (ho  potitioDor  ana  tho 
PlalnliflT  by  their  counaol  upon  tha  patition,  Requite  Civile  ol  tha  Mid  patitiofiar, 
examinod  tho  procoodinga  and  l\|ivit^  daliboratad,  dolb  permit  tha  politionor  to 
fylo  tha  aaid  patition,  reaorving  to4he  I'laiotlflf  all  legal  objaotiona  to  tha  pro- 
oaadinga". 
Lqfrenojft  cfe  Paptn,  Avocala  du  Rtqu^rant. 
R.  A  0.  LuffiaiMtu^  Avocata  d4  Damandour. 
(P.a-M         '"        i 


MONTHBAL,  30th  NOVEMBBR,  18S0. 
Coram  Monk,  Aut.  J. 
'  )>  No.  lU. 

.    ,  OiUllvt.  G'Bnitn. 

Bold.— That » pln« tyiod aftoT  foraolMuro  and  bemr»«iiy  rurtlinr  proooAilioghad by  plainilffoiwht  not 
to  bo  mjoctod  on  motion  of  plaintiff  (bunded  on  the  mora  fbraoloeuiD. 

Tbia  waa  a  itiotion  to  reject  a  pica  fyled  by  tho  defondaht,  after  ha  had  boon 
duly  furecloaed,  but  before  any  further  proceadipg  had  been  adopted  by  plain- 
tiflF,  the  forecloBure  having  been, fyled  at  ten  o'clock  A.M.,  and  tha  plea  at  half 
'  paat  ten. 

i*%9.  Curiam.  It  ia  quttd  impoaaible  to  aaffer^ni  party  to  bo  cot  out  of  hia  right 
.   to  plead  by  tho  mere  fact  of  a  forecloaure  having  ba«it^  fyled  a  few  noinntaa  before 
the  RctnaJ^  fyling  of  the  pica,  and  without  any  further  intervening  action  in  tha 
•uit  by  the  plaintiff.    The  plaintifa  motion  is  therefore  rejected,  but  without 
coats.  Motion  rejected. 

^      Fahre^  Zesage  et  Jetti,  for  Plaintiffv 
^       S.  Devlin,  for  Defebdant.  -:, 

,(S-B.)  '         ' 


<1)  Oe  jagoment  est  motlv^  comma  suit  : 

La  Oour  aprds  avoir  ontendu  les  parties  par  leurs  AvooatSj  examine  la  procedure  en 
Ooiir  Iftfiirieure,  les  Griefs  d'Appeletr£ponieSiicenx,et's\|rlfrtoutm(ltremeiitd41ib4r<; 
consid^rant:  que  les  voies  de  nullity  invoqudes  par  I'appelant  ei^  les  suppoiant  fondles 
en  droit,  doaneraient  lieu  A  qn  recours  en  Appel,  ^t  qu'il  n'y  a  pas  lieu  4  ji'oppo^ition 
ni  d  ia  Re^tt  Civile  dans  I'espdce  maintenant  devant  la  Oour,  ef  consid^jnnt  le  blen 
jag^de  la  sentence  de  la  Oour  Sap^irleure,  on  date  du  sept  Septembre  mil  huit  cent ' 
cinquanta  dont  est  Appel,  confinne  le  dit  jugement  arec  d^pens.. 


-~r — — '/rn" 
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MdirrntAL,  ao  skptkmbhk  1109. 

*         OoramSunm,]. 

ifo.tm.  X 

dtla\pat 


Z^CoMmU^ir.,  J^SeoUt  pour  la  municipaliU  „ 

d$  Vaudrtuil  w.  Ba$ti»n 


troitM  dt  St.  MieM 


".i.U.  f.il.  .»!,'.».  "•'""  '^"  ••  '•!•««<"■  <!•  «»■«,«.  4  IV 

"  6t6  accepWt  par  our  aur  ««m;.:    "  f *  P**'**"""' ae»  Comrai88«irea,  et  ont 

"  p.^  le  D6fendeur.         ^^       ^' P  j^'"«""»!'««.  et  valablam^nt  rendu. 

"pay-;  quale.  Demanded™  ^1^^  ^^^ 

«con.pteJ,6guIidreZtr^'';^^^^^ 

"  on  charge,  et  que  nuT^lJ^nlT        7'"'' '^''' '''  '"^"^"^  «*  *f «»  aIo« 

"ont«,cfMcrjirroS  -""»««»ire..a.or.  en  charge, 

"&ite.L.r  S^^rpLft  ^^^"^  '^''«-^^ 

"  non  la  faire  retomber  .uriKd  „?       .•"!;'  '>  '^''''  '*  ^'^^  «» 
"  ri.atioD.  et  n\  n  Jfajf  dn  fr,!,  T         ^   ' '"'',  '^'^*' '"  ^^"  Q"^">  ^^  auto- 
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C0UR/8UPERIEURE,  1880. 


Id 

JtuUMU 


t^. 


;}j;  "  afgents  que  sur  I'ordre  ^es  commiBsaires  aloni  en  charge  qui,  ensuite,  ont 

"  accept*  868  comptcs,  apr^  que  le  D6fondeur  en  eiit  donn6  connaissance'  auz 

"■  contribuabIe8,en  lea  lisant  et  les  fais^t  contraltre  k  la  paroisie,  conform6raent 

•'  k  la  loi.  '  \  ^ 

.   "  Que  les  commissaires,  alora  en  charge,  avjiit  droit  d'ptdonner  toutes  lea 

«  dipenses  que  le  D6fendeur  chargeait,  et  avaient  le  droit  de  les  recevoir  et 

"accepter  comme  valabies  et  16gale8,et  ordonner  ie  paieraent  k  mdirlo  les  fonds 

**  scholaires,  etje  fait  de  I'lipceptalion  des  dits  comptes,  est  une  preuve  valable 

I' et  suffisante  de  leur  auton'sation  t     Que  les.Demandeurs  actuals  ne  peuvent 

'  doy  tevenir  sur  les  comptes  que  le  D^fendeur  a  rendus  &  d'autres  commis- 

"  sait-tfs  qu'eux,  et  qui  ont  &t6  approuT^s  par  les  premiers."        "^ 

La  preuve  de  ces  faltsAyant  6t6  «dministr6e  devant  la  Cour  Sup6rieure,  k 
Montreal,  la  cause  fut  entendiie  au  m^rite. 

i       ■  ■  '■       '    '  ■■■'   ■■    '  .■  ,.       ,    ■ '  •  -^       ^ 

Sunn,  J.— This  is  >»n  action   brought  by  the  School  Commissionfers  of  the 
parish  of  Vaudreuil  against  their  ex7secretary-treasurer  for  moneysby  him  had 
and  received  for  thcii:i  own  use.    'Efhe  accounte  of  the  Defendant  have  already 
been  approved  and  a  <il8charge  has  ken  obtained  by  him  from  the  former  Com-  - 
missioners.  ,  '',.  /'  ■  ,  '  '         ■■';      /,  ■'  ■■:i^^ 

The  Plaintiffs  form  a  corporation  which  by  election  has  perpetual  succession. 
The  fiist  point  to  be  considered  isJ  wliether  the  Plaiutiffs  ar9  bound  by  the  acta' 
^  of  their  predecessor^    It  cannfetlbe  doubted  that  they  are  and  that  if  the  dis- 
charge which  has  heen^given  to  tjie defendant  is  good— it  must  be  good  against 

ttlJ*  - 

The  second  point  to  be  considfered  is,  whether  there  are  such  circumstances 

in^is  case  as  would  justify  to  rfopen  and  set  aside  the  account  w^Ii  has  been 

rendered  and  accepted,  but  the /PlainUff 's  declaration  do  not  ^.-^to  frauds  or 

error.    The  Plaintiffs  huve  sued , the  Defendant  by  a  direct  action  for  moneys  had 

,«nd  received  for  tliJ^r  bene6t.  7  There  is  no  allegation  that  the  Defendant  has 

•  moneys  in  violation  of  any  clatise  of  the  Statute.    There  should  be  at  all  events, 

;  a  precise  allegation  of  his  havhig  received  a  particular  amount  not  staled  in  the 

account  rendered..    It  should  Jiave  been  a  spetiial  action. 

A  third  point  to  be  considered  is,  whether  by  the  12  yict.  ch.  5d;.8ec.  12' 
the  Superintendent  of  Schools  has  a  right  to  settle  disputes  on  such' matter^ 
and  whether  his  decision  itjnot  in  the  nature  of  a  judgmtnt  or  sentence  arhUrale : 
"  —Now  in  tlie  face  of  this  Statute,  can  these  suitors  come  before  t^e  Courts  of 
'      Justice  when  another  tribunal  ^xists  for  the  decisions  of  such  difficulties,  namely 
^^beforethe  Superintendent  of  Schools,  whose  office  is  created  bylaw?    I  am 
j^  ^^isposed  to  think  that  they  cannot  do  so.  ,  .  • 

The  action  upon  the?%  grounds  musfbe  disnjissed. 
Iherrier,  Dorion  <t  Dorion,  avdcats  des  Demandeurs. 
difimet,  Morin  <&  Murchandi  avoeats  du  D6ffendeur." 
(P-R-I..)  ^  ;'         . 

Vide  l\Tol.  Jurist  p.  189,  the  School  CommissiQnerB  of  Chambiy  t.  Hiekej 
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MONTRfiAL  17  SEPTBMBRB.  Ig8». 
V  Coram  Badolkt,  J. 

No.  876. 

\     deu  pM  cent  et  de  plo,  controint  pw  oorp.  "leniMdewMe  .*ec  iaMrAt  A  raiMn 

D«M  Mile  <!«Me,l«(leinan(len!.»B'<«tpo«mie«i.  r«.HM™  j 

Le  24  aoAt  1859,  la  demanderesse  fit  signifier  au  OT«ff«  a.  i 
neure  A  Montr  Jl.  pour  le  d6fendeur  qui  avfu  qlittTle^a^^at.   ,"'"  '"P'" 
dus«Bditii;feU  tinterlocut^^^^    J  r^gle  c^^e  ea    L   J^'j!^^^^^^^^^ 

demanderesse  ifrs  de  sob  ^n^^^.n!iZZ^l^Z^^T ""  ""•"  P"  *» 
«n  charge  et  qii'il  a  retir^B  HAn„{.  T-    •    ^    i       ^"'^  ^^^  *^*''*  «>"  entr6e 

.  ^t6  eon  secr^ta  Jtr6  oriL    e  vfttet  d^f   J  ^^""f  **«'«»«'  P«°d«nt  qu'a  " 

par  le  minist4re  deS^^r  VKt    •     'T  ^''*'  '"  ^*  i^terlocutoJre 
Hiois  d  Wl  dernierTlX^^r  "7  "'?"  **' ''""'  ^"'  ^«  ««  Jo"  du 


U  et  a 


(!)■  BjidVM^MetmTic. 


on.  w  HCSf a  ViSeETiS:^ 


S 


■■,.   \  '■"■-, 

vsnontloii 
ObauMj. 

Xiouiiret. 


126 


OOUR  StJPERIEURB,  1869. 


4«coinpte  comme  susdit,  il  ne  serait  pas  oondamn6  i  payer  ik  la  demanderosso  la 
Bomflte  de  deux  cent  quarante  six  livres  huit  chelins  et  quatro  deniers  cours, 
actuel  do  cette  province,  avec  inWrfit  du  26  mai  1868,  tel  que  reclapfi  par  iW 
tion  de  la  demanderesse  en  cette  cause  avec  dSpens  tant  de  la  dite  action  quo 
des  prAsentes ;  et  poilrquoi  il  ne  serait  point  contraint  par  corps  au  paiement 
de  la  dite  cr6ance.  Et  k  d6faut  par  lo  d6fendeur  de  comparaltre  au  jonr, 
heureetlieu  susdits,!!  sera  condamnfi  A  payer  k  la  demanderesse  la  susdit^ 
soname  avoc  int6r6t  et  friais,  et  au  paiement  de  la  dite  cr6ance  et  contraint  pu 
corps  ainsi  que  demands  d^ns  la  dite  motion." 

Cette  r^gle  fut  d6clar4e  absolue  pour  la  somme  de  £96  8s.  3|d.  montant 
6tabli  en  preuve  par  la  demanderesse  comme  ayant  6t6  reQU  par  le  d6fendeur 
dorant  sa  gestion  ;  avec  int6r6t  au  taux  do  12  par  cent  avec  dtfpens  et  la  con- 
ttainte  par  corps  fut  accord^e. 

Xei/flTic  e<  CbfAufy,  avocats  de  la  demanderesse. 

Lafrmiye  et  Papin,  avocats  du  d^fendeur.     :^ ^        „  _^ 

(P.R.L.)  »_ 

MONTREAL,  30  DEOEMBRE  1869. 

Coram  BjLDQifZY,  J. 
'.  ■     _  ,  /      No.  316. 

,     Xicmion  \8.  Stuart. 

3vt6.-ltir.  Qno  leaittliToia  dms  une  d^podtion,  qui  sont  paraph«s  qnolqne  non  mentionn«s  duu  1» 

Jurat  de  la  d6potitlon.n'MnuUentP!uI»dtf  position^         X        > 
to.Que  romiMion  dans  I*  ddporition  o&e  le  Mmoin  u'eil^pas  iwrent  ^  aUid  de  l*uiie  on  de  l'»utre  dea 

pMrtiei  au  d«gi«  prohiM,  emport^  la  nulUM  de  la  deposition.  (1). 

'  vDans  cette  cause,  le  d(§fendeur  fit  motion  que  certaines  depositions  fussent 
mises  de  c6t6  sur  le  principe  £nonc6  en  la  motion  comme  suit :  "  Because  the 
••  said  depositions  dontain  erasures  and  marginal  notes  in  material  portions  of  the 
"  said  depositions  whijch  are  not  noted  or  certified  in  any  manner  in  the  jurat 
"  to  the  said  depositions  respediively." 

Cefte  motion  ne  fut  pas  accord^e. 

Le  dtfenden^yant  fait  und  autre  motion  que  les  dfipositions  de  deux  t^moins 
eutendus  de  la  part  du  demandeur,  savoir :  Joseph  Pro,ulx  et  Paul  Lefcbvre,  fus- 
sent rej|e^6es  de  la  procedure  pour  los  raisons  contenuesen  la  motion  et  qui' sont 
comme  suit :  **,  Be9ause  the  said  witnesses  appear  by  the  depositions  to  be  re- 
«  lated  to  the  Plaintiff  and  to  one  of  the  parties  in  this  suit,  and  it  is  not  shown 
"that  they  were  not  related  within  ihe  prohibited  degree,  and  are  therefore  in- 
•^oompetent  witnesses ;"  cette  motion  fut  accord6e. 

Pbr  Cubiah.  Le  dlfeut  de  mention  des  renvois  on  apostilles,  n'a  pas  I'effet 
d'annuUer  une  deposition ;  pourvA  que  ces  apostilles  soient  signdes,  au  d6sir  de 
Particle  18  de  Tordonnance  de  1667,  titre  22,  des  enqufites.  Mais  Pomission  dh 
mentionner  en  quel  d^grfi  le  tfimoin  est  parent  est  fatale,  oar  Particle  20  pro- 
nonce  la  nullity  dans  un  cas  semblable.  /' 

Les  depositions  des  tfimoins  Proulx  et  LeAbvre  sont  rejetees  de  la  procedure.  - 

JSieard,  avocat  du  demandeur. ' 

Cartrr,  avoeat  dn  difendeur.  " 

(P.R.L.) 

:,  (1).  Ord.  1667,  litre  22,  art.  14, 18  et  20. 
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.    MONTREAL  19th  OCTOBER,  1869. 
^  Coram  Mohk,  J., 

No.  473. 
J>onal<l  y.  Socket 

BKOUIUTT  FOB  COSTS. 

by  WrmotTon'io  ^^'  ^'"°*'?^'"8  ^«'<i  ^  «-  ^^ority  for  costs,  h«.  offered 
The  Defendant  has  resisted  the  motiott  on  thfl  *nv».m-»  ♦!.  ♦  *i.  / 

Motion  dismitoed. 


Torrance  and  Morns  for  Plaint 
C.  R  Bedwell  for  Defendant.  / 
(F.  W.  T.) 


■v'-r- 


-I 


MONTREAL,  4th  MAROff,  1869. 

BNQUKTE   SITTINGS. 

Coram  Badolet,  J., 

No.  1308. 

Colmati  &  al.  v^  Fairbair 


'Allfl  BT  AETIOLBS— ANSWKB8  vivA  VOC^ 
^     «^pwp««l..  """"""^  *°  "»*J  "•  •"-ten  ft«m  .  paper  ^ 

giving  answer  wv4  voce\to  the  interrowtofies.  .nTi.:  ^-  T         ®  P*'*®'"'  ^° 
and  the  Defendant  ordeKd  to  mZT^wil  h-  object  was  maintained 


-^.{«*  W.  iZofemwi,  ir  DefendSr 
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MONTREAL,  3l8t  DECEMBER  1869. 
Coram  Bbrthklot,  J 
■',_,■  Naie. 

Faman  y:  Joyal.  .  * 

PEREHPTIOK. 

H«Idl.t.-ThatnotIceof  .ppHcatlon  for  perateption  oiice  v.Hdly  glren  to  the  pWnHff.  the  tettw 
.  A    ^'"<"  P"»««*  perompMon  rrom  being  grantM  by  taking  Mother  proceeding  in  the  cause 
lnd.-That  the  fcct  j>f  the  rule  having  been  indorMd  and  intituled  "  Loui^'Joml  in  olace  of  "  i««rf^> 
JbiKilwainotamiaiiomerhtaltotheprocecdiiigr  ,  f-v  »•    «Twir 

On  the  20tii  December  1869,  no  proceedings  having  been  had  in  the  case 
during  three  years,  the  Defendant  on  the  20th  served  a  rule  nisi  for  peremption 
on  this  ground,  returnable  the  23rd  December  upon  the  Plaintiff's  attorney ; 
whereu^pn  the  latter  on  the  22nd  inscribed  the  cause  for  final  hearing  on  the 

inerits  on  the  27th  the  enguite  having  been  duly  closed  on  both  sides. -  

On  the  returj  day  of  the  rule,  Torrance  for  Defendant  prayed  that  the  rul 
'  might  be  declared  absolute.  *        „ 

'  JV5^e  for  Plaintiff  resisted  the  application ;  Ist.  on  the  ground  that  the  rule 
was  intituled  in  a  cause  "Louis  Joyai"  and  the  cause  before  the  court  l^as 
one  wherein  "Lewis  Joyal,'' wan  Defendant;  2ird.  on  the  ground  that  since 
thij  service  of  i'Kerule  for  peremption,  the  Plaintiff  ha^  taken  another  step  in 
the  cause,  namely,  by  inscribing  the  cause  for  hearing  on  the  merits  whereby 
this  peremption  was  interriipted.  He^ited  in  support  the  case  of  Beaudry  v» 
Plinguet  3  L.^.^urist,  p.  237,  wherein  Mr.  Justice  Mondelet  ruled  that  peremp* 
tion  could  be  validly  interrupted  by  a  valid  proceeding  so  long  as  judgment 
granting  pereipption  had  not  been  given.  . 

^  I^er  Curiam.  I  hold  that  the  word  "  Louis"  in  pkce  of  "  Lewis  "  is*no  mi»^ 
nomer  being  "  idem  «onan«.''  I  also  hold  notwithstanding  the  case  of  Beavdry 
vs.  PUnguet  with  which  I  do  not  agree  that  by  the  service  of  the  rule  validly 
made  6t  by  notice  o^  motion,  the  peremption  is  licquired.  - 

m  «r    i.^  ™  .    —  Rule  declared  absolute.  f 

,    T.  JSi/e  for  Plaintiff.  f 

JI/acA;  an(2j^uiV  for  Defendant.  -     '  cy 

F.  W.  Torrance,  Counsel. 

(F.  w.T.)  * 


MONTREAL,  29  FEVRIER  I860.  ' 

t.  Coram  Monk,  J. 

'  ■■:■  .■.■■■  >  \      '■'..'■■ 

NO.JSO*.  •      \-       '        -■      :    ■■ 

/  ^ujnty  va.  Surprenant  db  al.  .     * 

">  DROIT  D'AOOROIBSKMBHt. — LbGS. 

Ja««w-Qne  dMii  le  lefs  d'une  univernlittf  de  Mens  Mt  en  fkveor  A'm  nuri et  de  n ftmme  "Dott 

VP«i«nlr  (leadita  Wens)  *  U communauti  de  bieiu  qui  regne  entr-eux  et  4tre  co»rid«r<a  oomme 
^  oonquets  d'iceUe,"  11  y  a  lieu  an  droit  d'accroissement  en  tkreur  du  nuTiniit  dei  Iteataina.  Door- 

htpartdupr«d«o«d«,silepiMteteaUeuduTivaatdute(tateur.  \  ^T 

Le  Demandeur  se  pr^sentait  comme  cessionnaire  des  droils  h(Sr6dlitalres  de 
cinq  des  frftres  et  8<eura  d'Erio  Suri>rftnant,,rpB.  deg  Defiandflliw  »i  mgiuat^  . 


dans  sa  declaration 


^ 


■r  h 


:M' 


■\ 


m 


COUR 

_ i 


Rsi^: 


•BRIEURE,  1860. 


129 


„  Que  Charles  Surprennnt  et  Jt^riuerite  Bizinfif  nA^  -f  ^a      i       . , 

du  dit  D6fendeur  SurprenanL  aidnn.T;         '     •         ^"  ^^  ''^^^''^  «'       "!2^ 
testament  endato  duTlr"  Vglf  t  dTc?T  i"  '"™'"'^'*'  '^"«  P"*'  .on8«n«Sti.M.l 
certains  legs  particulierinstUua  l^  dit  P      «"  ""  ^"'''''■'"'"'*'  "P^*'  *^«''  ^^ 

.a;^.e.^^.^atair::::s^^ 

(Voir  infra  lejugement.)  '*^ 

TerseKdansIestermessuivaai:  *  ^"""^^^•'aut  ses  Ifigataires  uni- 

s  ■     .(Vo"'' infra  lejugement) 

on.e  autre,  en&ntades  testateu™,  parmi  le«qaels  se  trouv  nt  ir;rc1  a^^ 
du  demandeur ;  que  dans  les  dites  successions,  est  demeur6 1'immeubTe  en  a°^ 

chlnT"     ?■"*"*'  t  "**'■'«  <!"«'«'*  c6dant«  du  demandeur  onTlwtdi 
.  chac^n_d!«ii  p^idme  dans  la  moiti$  du  dit  immeuble  •         ' 

>   l!„—       •  «  '^"v'«r  irerron,  K^utre  ^dfendeur  pour  la  somme  de  fl  oon 

Perron  <te  tt,,er  la  dill   ^  I*  '        ^  f  ^^^^"^  ^"*  ^*'^"  »^  ^^^  Olivier 
iwlii'*^  "         '*^  Bommeadfautres  qu'au  diteandeur;A  peine  de  payeJ 
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DnWf  Le  Ddfendeur,  Erie  Surpronant,  plaida  par  uno  Ddfense  en  droit,  qu'en  Buppo- 

S«l»««tct.laa„tqueloleg8faitdladit6  Marguorito  Denaut fat devonu  oaducenconwi^ueioe 
do  non'^iciB  avonu  ant<$ricuromcnt  H  oelui  dea  testateurs,  i(  n'en  ««8ultait  aucun 
droit  aux  c<5dant8  du  Demandeur,  attendu  que  par  la  loi,  lea  choaes  ldgude«  & 
la  ditc  Marguerite  Denaut  Bont  acorueB  ^lu  dit  Brio  Surpronant.  cp.l<5Katidre 
~  ,       universe  do  la  dito  Marguerite  Denaut,  oo  qui  apport  A  la  partie  des  dita  testa- 

ments, oitee  dans  la  d<<claration.  ,         . 

Zoranffer  (T.  J.  J.)  pour  lo  Demandeur,  pr6tendait  lors  do  IWumenfe  quo 
la  diVs'tion  testamentaire,  en  faisant  tomber  lo  legs  dans  la  communautd,  avait 
felt  une  attnbuUon  delpart  A  cLacun  des  co-16gatairos  et  quo.cotte  attribution 
(TO  part  retidaJt  racCroissemont  impo88,ii)le. 

Daulre  (J.)  pour  le  D6fendeur  r6pondait  que  la  clause  qui  fait  tomber  les 
biOM  dans  la  communaut6,  no  portait  que  sur  l'ox6cution  du  logs  et  pour  fitfebfir 
^     q06.1o  caa  donnait  lieu  au  droit  d'accroisscmcnt,  il  citait  Ics  autorit^s  suivantes 

MU«».504»07.   V.zemoS««e«.o„.T.a.pafl7.  N0.1...Z 

Ci-suit  le  jugement. 

•*  Consid6rant  quo  par  lours  testamonts  do  dcrnidres  volontAs  feus  Charles  Surpre- 
nant  et  Marguerite  Baaipet  son  ^pouse.en  date  du  quatre  mars  mil  huit  cent 
quarante,  ont  nomm6  et  institu6  leur  flis Eric  SurprenabM'un  des  d6feridours;. 
dans  la  cause  actuelle  et  Marguerite  Denaut  son  6pouso,  fturs  Wgataires  urrivet- 
sols  par  les  clauses  suivantos,  de  lours  dits  testaments  do  domidros  vplontds-il 
(lo  dit  legs  couch^  dans  les  terpies  siiivatatydans  le  testament  du  dit  feu  Charles^ 
«      Surpronant.)  /  •        ^  ,  " 

"  Donne  et  Idguo  lo  dit  testatour  k  Bftc<13urprcnant  un  autre  de  sos  infants  * 
188US  de  son  dit  mariago,  et  k  Marguerit^  Denaut  sa  femme,  pour  appartonir  k  la 

communaut6  do  bions,  qui  r^gno  acttiellement  entre^ux  et  6tro  consid6r6  comme 
conqufit  d'lcelle :  tons  et  chaclins  des  autres  bions,  meubles  et  immeubl«i,  proprea 
acquets  $t  conqueta  iinmeubles,  qui  so  trouvorout  dtre  et  appartehir  k  lui  dit  Sr 
.  tfestateur  an  jour  de  son  dicds,  k  quolque  sommo  qu'ils  puissent  so  monter  de* 

quoRiue  nature,  (jualitA  &  denomination  quMlsjioieut,  on  quolqnes  lieux,  pays  ou 

coutumos  qu  lis  s^trouvenl  dfts,  sis  ou  «ta6s,  san^  exception  n'l  restriction  d'aucnn 
.  108  faisant  efrmstituant  s^s  qeuls  h^ritiors  et  l^gatairos  univorsols  du  rdsidu  de 

touss^rtsdltsbiensipaur  par  eux lours hoirsetayant cause rospectifs,jOuir,  faire 
:.    '**'P*»!;'''.'^^*°"*^'''«««°P^««ep«»pri6t6,aumoyendespr6sente^ 

'■ '  ■      7°*'«'  la  jouissance  et  possession  qu'au  dAcdsarrivfi  de  lui  dit  testatour,  leur  pdre 

'IJtbeau-p^re    et  dans  les  tonnes  fcuivants,  daus  lo  testament  de  la  dite  foue  Mar- 
-       )g;uenteBazinet:—  ' 

\    «  Quairt^  au  r6sidu  do  tons  les  autres  biens  meubles  et  imnuables  propres 
,  ^^"Otoetconqueta  immeuble's  qui  so  troureront  6tre  et  appiwrtonirrA  elle  djJ 

^tatnce  audit  jour  de  son  d6cd8,iquelque«>mmoqu'il.pui««ntBemonte!v    ' 
,  :.  •_     dequolques  natures,  quality  et  denomination. qu'ils  soient,  en  quelquos  lieuxf-- 
pays  ou  coutumes  qu'Us  se  trouVent  dus,  sis  et  Bitu^s,  stos  exception  ni  mtric- 
tion,  elle  dite  testatnce  donne  (^t^dgue  ce  m^me  r6sidtt  k  Eric  Surpronant  et  k 
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Mirgaento  Denaut  ses  flls  et  bnio  avec  elle  demour«n^  et  qu'elle  fait  et  iri.titue      D-w 
sea  aeula  hintieri  et  l6gatairo»  univenols,  du  r^aidu  do  tons  ms  .osdita  bieDB:8un>»Sa«.iy| 
pour  par  eux  leur.  hoira  et  ayant  oau«e,.en  jouir,  fairo  et  dii-poser  en  tout  et  pleine 
j)ropn6t6  au  moyen  dcs  pr68ent(»s  pour  auasi  dtro  lea  biens  compria  daps^e  pwJsent 
I«g8  un..ver8oi;  con8id6r68  coramo  conquAta  do  la  communautA  d<f  biena  qui  rdgne 
actuellemententreeu^cditalAgaUiresuniveraels;  &  no  commenc^la  joulssance     * 
du  r6lidu  doa  auadita  biena  qa'au  d^cda  nrriv6  do  la  pr^serito  te»tatnce.» 

,  Vft  que  la  torro  ddsign^e  dans  la  declaration  en  cetto  cause  formait  partie 
•etfitait^iomprjsodanaledit^Ji^uniTersel;  ,  . 

.    "Consid^Ant  quo  le  d6cdJ  de  la  dite  Mfrgtierite  Denaut  Spouse  du  DAfen-    , 
denr  EnoSurprenant,  arriv6  avantla  mort  des  testateur^  Charles  Surpi«nant 
et  Marguerite  Bazinet  n'a  pas  donn6  droit  aux.h6ritiers  dea  dita  Charles  Surpro- 
nant  et  Marguerite  Bazinet  do  participer  ou  de  prendre  part  dans  leaticns  16gu6a 
par  Ics  dits  testateura  en  vertu  de  leura  testaments  sus-mentionn^a  au  temps  du     " 

deeds  des  4>tste8tateur»._. _/ -:_"  1  ^    -a  >  'J      _ 

«Cop8id6rant  que  par  le  J^faut  dVpr6hender  Te  dit  lega  par  la  dite  Mar- 
guerite Denaut,  les  biens  Ugn6s  coB,me  susdit;  ne  sont  pas  rest^s  dans  los  sue- 
cessions  des  testateun-,  mais  qu<r  par  tol  difaut,  le  dit  Eric  Surprenant  est 
devenu  1  unique  16gataire  univeirsel  des  testateun,  et  comme  tel  est  devenu 
propn6tairo  exclusif  do  toua  les  biens  meubles  eviitimeublfis  d^laisa^a  par  lea 
tilts  Charles  Surprenant  et  Marguerite  Bazinet.  "- 

"  VA  que  lo  dffendkr^^EHc  Surprenant  a  valablei^ent  plaid6  en  droit  et  a  ' 

6tabli  les  all6gu68  essenllHrde  son  ttceptioii  p6remptoire  plaid^o  k  cette.  action, 
maintientla  dite  d^feilseon  droit  aveo  d6pens  ainsi  que  la  dHe  exception  et  a 
d6bo^t6  et  d6bo^te  I'aetion  du  dit  demandeur  avec  d^pens."  .  - 

Lorani,er,6Frites,fm,]eT)emmimr.  .  Action  d6bout6*;  ^ 

Doutre  db  Daoust,  pour  les  Ddfendeura.  ' 

(J.D.) 


SUPERIOR  COURT.    ^      ' 

'  MONTREAL,  26th MAftOH,  I860.  .•/ 

^  Coram  HIoskJ,         ,  ,     .  ' 

<r  No.  2691.     ''^^  '. 

Cummmff,vs.  DicKeyand  the  Sehoof  Commistioners  of  Durham,  dppo8ant8,Vk 
F.  TnncA«»ter.--Plaintiff,par«pi^wd'tn»tonc«,  contesting.  , 

liigthependeB«arof»fBnii«rEule,lntheiMwo»uiB..      ^^  •»"«»» wie  iwwa  dur* 

In  this  cause,  the  plaintiffijarr^prtwcoqteBting,  submitted  to  the  court  a  motion 
which  prayed,  that  the  default  to  answer  to  the  interrogatories,  mr/aitiet  articles 
which  waa  Noorded  against  the  late  Sarah  Cumminga,  on  the  4th  day  of  april  18f  3 
be  auralled  andset  aside,  and  the  Rule  itself  decUwd  to  be  nnll./,  i  ^    -_ : 

After  allijging,  that  a'  Rule  was  previously  issued  and  a  consent  fyled, 
that  theanawen  to  the  interrogatories  of  the  Midi  Pumming,  should  be  ta^ 


^ 


\. 


IfMdoaikU. 

▼a. 
Tomnot. 
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V" 


before  a  commissioner,  and  that  the  commissioner  had  returned,  that  .hewa. 

through  extreme  age  mcompotent  to  answer,  the  motion  asked,  the  setting  aside  of 

«!i^  ;.        ?  r""^  '"•"  ''"'"'"^  **««""''«  "'°  ""''^"d  Rule  «asimgularly 

1853hl7htcauso         ''"^  ^°'"  previously  issued  on  the  14th-day  of  February 

im J!''i?"'J:r"^"*r''''"^  '"*"  *''*  ***''*'•  K'*'""^  "^««d  with  reference  to  the 
Td^hf Ir         'r  '^'"""^"'  thesuggestion  made  thereof  in  the)cause  gran! 

ted  the  tootion  on  the  ground  of  the  irregularity  of  the  issueoftheseLd  rule. 
-    A  i/brm,  for  Plaintiff. 

-<4.&G'.i?o6o-<»on,  for  Defendant.  - 

(a.m.)  . 


■*" 


"> 

•-S.. 


HONTREAL,  SOtb  PBBROARY,  1880. 
C'omni  Badolkt,  J, 

_._     _  ; _:^- : — ■.„_ .-■-—-  No.  1M7.  ---■- 

Isabel  JSfacdougall  vi.  Torrance.  ,    .-    "i  .    , 

Thi.t,h6  delivered  .0  Ih.  m.^  o«  boarf  tke  ^id  Tewel, .  tank  contain. 

ilieri.,nt,ff  proffered  her  own  o«th  u  to  the  value  of  the  jeweller/ 
The  Itefendanl  pleaded  want  of  notice  of  the  conHnt.  «f  the  trunk  and  de 

her  having  been  a  passenger.  . 

The  delivery  of  the  trunVin  good  condition  on  board  the  vessel  and  the  loss 

PUmtrs  own  oath  was  t«ken  as  to  the  contents  and  value  of  the  articles.    Her 
esftaation  of  them  was  corroborated  by  that  of  two  jewellers,  who  were  aware  '• 

litfr;  ''"TT"  "'  '^'  '""''^  ^'''^"«'^'  ""^  ^f  '^»  value.    The  case  waslu^ 

Torrance  <fc  i/om>,  for  Plaintiff.  ,     ' 

.Row  <fe  iJifcAte,  for  Defendant  ^ 

,  AUTHOBITIBS. 

PWat^Zr.;?'  fr'ir  """I'^''  ^'^  "*'  "«'  «»'  "«  •"  *o  «>•  oath  of  the 


f 
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■  /       -'       . 
Ilf^  APPEAL,    ym 

tBOM  ^Ij^UPIMOR  COURT,   DMTIilOJ   0»   MOMTRIAL.  • 
if    *  MONTRBAL,  lit  HAROH  1S«0. 
Coram  Tii.  Ho^  Si^f^n.  LaFowtaim,  Bart.  Ch.  J. ;  Attww,  J.,  Dp^At,  J., 

I>        '  "  /    MONDIIIT,  J. 

.      A.,  _  ^BDEON  OtiMET  A  ai,  (P/ainti^i  ^n  (A<  Court  6«/o«.) 

:  _!       JEAN  BTB.  SENEGAL  *  ai,  (Dtfmdti^,  in  th*  Court  btlow.) 

^•1     ■  /         ■,  i       '  t     '   ■    iCv-"\       ' Reipondenti. 

JODIOIAL  Saw  Of  MoVBABLBfr— VOTION  RfiTOOiWM.  ' 

^  Thk  [Appellant,  in  April,  1888,  in  tl^e  Superior  Court,  Montr^il^  sued  the 
Respondents  in  an  Action  revocatoire,  and  by  their  conclusions  priyed  that  a  - 
certain  Cylinder  Printing  Press  should  be  adjudged'  their  property,  a^  that  r 
•ale  ofitftnder  execution,  at  suit»of  Bourguignon  against  S6n6cal  &  Daniel, 
should  be  declared  fraudulent,  null  tend  void,  Ac. 

That  Action  was  dismissed  upon  demurrer,  but  the  Judgment  dismissing  it 
was  reversed  by  sentence  of  this  Court  reported  in  3  L.  C.  Jurist,  p.  88.  After 
that  the  parties  went  to  enqu6te  in  the  Court  below. 

The  (^riginal  Declaration  of  the  Appellants,  (as  Plaintifb  in  the  Court  below,) 
»  m  Bjibstance  stated  on  p.  87-38,  of  3  L.  C.  Jurist. 

Th^ defendants  severed  in  pleading,  and  all  of  them  urged  the  legality,  and 
validity  of  the  sale  of  the  Printing  Press,  and  of  Sen6cal  and  Daniel's  things 
on  the  flth  stM^rch  1858.    A  great  many  witnesseli  were  examined. 
,      The  Superioi;  Court,  on  30th  September  1859,  repdered  the  following  Judg- 

^     "  The  Court/ hiving  heard  the  parties  by  their  Counsel,  Upon  the  merits  of 
this  cause,  and  upon  the  motion  of  the  Plaintiffs  of  the  twenty-first  day  of  June 
last,  that  each  and  all  of  the-  Interrogatories  ntr/aiu  et  artieU$  administered  to 
J.  Baptiite  S6n6cal,  one  of  the  Defendants,  and  to  which  he  has  refused  to 
answer,  be  held  and  taken  as  confessed  and  answered  in  the  affirmative,  and 
upon  thii  motion  of  the  Plaintiffs  of  the  twenty-first  day  of  June  last,  that  each 
and  all  of  the  Interrogatories  wr/mte  et  articU,  administered  to  Chrysologue 
S6n6oal,  one  of  the  Defendants,  and  to  which  he  has  refused  to  answer,  be  held     ' 
and  taken  as  c^nf^d  and  answered  in  the  affirmative;  and  upon  the  motidn 
of  the  Plaintiffs  of  the  twenty-fim  day  of  June  last,  that  each  and  eveiy  of  the 
Interrogatories  of  the  series  vir/ait,  et  artich,  in  this  cause  administered  to 
Defendant  Frangois  Daniel,  to  which  said  Daniel  ha.|«fu«ed  to  answt  be  held  and 
ordered  to  be  held  as  confessed  and  answered  in  the  affirmative,  ^nSarsnch 
parts  oMnterrogatories  (of  said  series)  as  said  Daniel  W  Sot  answered  to.  o^ 
has  answered  evasively,  be  held  and  taken  as  confessed, Imd  answered  affirmati- 
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Onlmatctal. 
fltOMilflal 


fh'th  .1  P".'*""'"'^;  '^'  '"'^y-""'^  o'"«d  -oHoVtha  forty^ixth,  tbo  fcrty- 
eighth,  tbjmxty-ourth;  and  upon  the  motion  of  tho  PlHintiff.  of  ho  twenty- 
fl«t  d.y  of  June  I..t,  that  each  and  all  of  tho  Intorrog.tori«.  (,ur  /uiuTarl 
cfc.  .dm  nUcred  to  !«,«,  Bourg^ignon.  on.  of  the^efendantTanrro  tS" 
he  h„  rofuHed  to  answer,  or  haa  annwored  ev«.ively.  bo  hold  and  taken  a.  co„ 

Plaint  ff  of  the  twenty-fl«t  day  of  Juno  la.t,that  <Jach  and  all  of  tho  Interro«! 
Unl'lT.  !  ",T*^^^  ad.«ini«torod  to  Charlo.  Lapierro.  one  of  tho  Defon- 
lant^  and  to  which  ho  ha.  refused  to  answer,  or  has  answered  evasively,  bo  hold 
ind  taken  a.  confessed  and  answered  in  tho  affirmative,  and  particularly  the 

liirLi  7"*  *"T'?*  **"  P^x'^xl'-g'  and  proof  of  record,  and  having 
.I.WaUKl  ther^on-dotb  grant  tho  «.id  motion,  a.  against  tho  wid  Chry«)lo 

.Klonng  that  the  I  la,„t.ffs  have  established  by  legal  and  sufficient  oviience,  that 
attlfc  t.mo  of  the  taking  m  execution  by  tho  said  Isaac  Bourgu^gnon.  of  the 
Prmting  Press  referred  to  in  the  Piaintiffii'  Declaration,  and  of  the  .alo  thereof 
^t^d  Bourguignon  undo/and  in  virtue  of  the  Mid  execution,  that  *hey 

P  "'T^"/*''  ^''^  '"«*'  *'*'"'"  ""^  FopriototB  of  tho  Miid  PrinUni 
1  rw..  And  fiirtber  considering  that  the  said  Defendanto  hat«  proved  by  leffiU 
evidence  on  tho  i«.u^ri,3ahom  wverall^  raised  by  their  plo«ling.  in  thi.  clw 

!t'M*"rT*''".  c  ^^''"'^^^  ""'^  Bourgfignon  against  the  goodXd 
oh.  el.ofthesa.d8en6cal&pa;;i^  issued-indue  eo«r.o  of  law!  and  was 

and  further  considering  that  tho  said  Plaintiffs  have  failed  to  prove  or  osUblish 

ton  and  «tle  had  thereon,  wa.,n  any  way  nullirfjvbid  and  ia*perative;,and  that 
by  reason  o  the  fact  that  the  said  Printing  Aess  not  bein^  |e  propertV  of  the 

L  ""T,      ,^  '"'  "*  *''"  *'"'•  ""^  '^'  '^'^  «'«'"t'0'''  3nd  «,ld.  altho  Sked 

and  sold  m  the  possession  of  the  said,Sen6cal  &  Daniel,  as  proprietor,  thereof, 
the  said  execution  and  »ilo  so  made  enjmtice  are  ntrt  thereby  null  and  void  .nd 

Z!^1T'  '^f^r^'J^  'r  *"""'  ^''^  ""^  *'"*'"««'  »»d  •"»>«.  ««*  thereby 
radon         "^  '         ***'       *'**""'""*""'  ^'^  t^«°»  ^^^^  '•»  tho'"'  BaidDocla-    . 

fJ'^'^^p"*^*''*"*"*'^""^*^*'*^'  said  Plaintiffs  have  failed  to  prove  that 
tho  said  Bourguignon.  Lapiorre  and  Joan  Baptiste  Son6cal,  in  any  Lj,  were 
cogmzant  of  the  fact,  that  tho  said  8en6cal  &  Da^id^t  tJie  tim4  of  ThTox^^ 

!^i"i  ;i^  ^'"''  r  *'"*  ^'^^  l>«f-dahts..8en6cal  A  Daniel,  we're  in  ^ 
•eseionthercofby  any  other  title  than  that  of  proprietors.  <    ^^ 

"And  further  considering  that  the  said  Plaintiffii  have  failed  to  prove  bv    ' 
%al  evidence  that  the  Defendants,  Bourguignon,  Lapiorre  and  Jean  Baptiate 

t^n^^irr  •"  ""^  ^"l  r'*'"^'"'*  ^  '"^  •«*  '^^  ^""^  0''  ^'•^<»«'«»'  concert 
!olhZ      IZT^J  "^l  ""^  ''^"*'""  *>'  •»  -"^  *»y  fraudulently  and 
collu  ively  agr^  to  ^ect  the  said  sale  ,f  the  said  Printing  P.^  ..  belo„ging         . 
to  «.e  said  ^n6oal  &  Daniel,  with  the  knowledge  that  the  «»id  PrinUng  R^ 
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'-^ 


in 


.ff«.  or  i„«iid.u  ,1,.  rig,,,,  of  i^.,^  p„„;ir     *""  "*""''• "" 

«  poml,  Tolunury  »b.™ct.r  do  not  .ppl,  li  „™.  „f  iw„  <■     "        V"' 

.b«no.  of «™.  .vM.„™  of  ™„p,w„  o'^fi^ard^Lrr.s  ^S'omw 

p.™o„.  (if  lb.  pUi„,i,r.  i„  ,h.  prc»nt  i„.u.c.);  .bo  CouVd'lh  dll2  ^^ 

ag.in.t  the  «»id  Sendcal  A  Daniel,  that  at  the  tT^*^        e»t«bhshed  a, 
^n^a.  *  name,  we.^e  L^  of llL'^  ^^^^^^^^^^^^ 
Pre-,  and  that  the  .aid  Plaintiffs  aw  the  proprietor,  thelf  »h«  r!j  il? 
condemn  the  ..id  Chr,«,logue  Son^I  and'tho'Jd  LtoTi  n^^^^^^^^ 
sererally  to  deliver  „p  to  the  .aid  Pl^ntiff.  the  «id  PrinU^g  ^r^Cufn 7 
tjen  day.  after  .ervice  of-the  pre^^nt^Tudgment-.pon  th«„f.ndTn  d  f.uU 

n    S"^^  *?*  ^"""  ^'"^  P*'"^*™"  *»•«  -W  Cbry-ologue  Sentlund  f1 
JO..  Daniel  jointly  and  .overall^  to  pay  to  the  «ld  Plain^ft^e /umof  j^^ 

^^rsr^'^-"*"^  ™^"^  ^^••^  ^-i-  orcanad.ii5:::;:^i 

From  which  Judgment  ^0  Appellant  appealed. 

to  .h.  .„U,o«.i„fo™ori,  oU«,  t,  M„,  ..J  .oTS^tal    "•    ^^'^ 
J^A4u««..  a!»„:  To„.  ,.  pp.  ,0.  „.  1, ;  (...„  o,.*«<  .„  „«.,,„, 


Oulnurttiai. 
S«n«oal«taU. 


3f- 
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if'- 


•«•.  Lm  Appetantu  cl«mm.cl#uni  iiont  an  nonibro  decinq,  Mtoir:  G^kK^on  Ouimtt 
*;«; .  *;••«»'.  f>"iJ  «»"»w  Hamwy,  Kcr,  Th«n,M  K.  Kam««,,  LouU  8.  Morin! 
•*  LouIb  W.  Mawihiind,  Eoin,  »T<n5«tji. 

i./nk***?  "^t  '"*'*'""  *""'*  **"  *'"'"'  """^  ••''  *^*'''  """  »«"♦•  judlolftire,  quo  l« 
*L.  "  '"»pi<'mi.  hui«.ior,  bv.U  I«  0  mam  1868,  &  Thouro  do  midi  ot  demi 

cBiHjtud  aur  tin  bfof  d«  i.»ii.io-ox<ioution,  duian«  do  Inoour  d«  oirciiUdfl  Montrdal' 
cton  vortuduquol  il  .wU  lo  27  fiJvrler  1888,  MLi  ^  U  p„u„„Uo  d«  I««o 
BourKuignon,  I'un  doa  D^cndoura  (lnUn..1-),  duna  I.  prdaonto  caaao  contro 
Chrym,loguo  8«n<«oal  ot  Franvoia  Oaniol,  d«uji  doa  Intiinda,  Udfendoura  dani 
cetto  cnuao,  oonmio  ila  lo  m.nt  duna  la  pn5H«nU»,  ontro  autro  olioaoa  «5numdr6ea  au 
procia  verbtti  do  aniaio,  uno  prcaao  A  oylindro  do  Hoo &  V.o.,  d«  Now- York,  et  toua 
BOB  nppuroila,  «t  oo  dniia  la  boutiquo  ot  bureau  doa  D.Jfondcara  on  la  dito  oauM 
dont  lo  No.  <Stait  «12.  •  * 

Loa  Domandoura  appcilantH  affirnioiont  dana  lour  d<teUnition,  qu'ila  dtaient 
lora  do  la  aaiMlo  ot  do  la  voiito  d'ioollo,  ot  lora  do  rinatitution  do  Icur  action, 
.  propri^Uirea  do  la  dito  proaao  H  oyVmdmr  qui  dtait  on  ^oaaoaalon  doa  ditf  Son^oJ 
et  Daniol  ooramo  Jooatairoa  d'icollo,  doa  Doniaridenhi.  La  pr6ton«ion  doa  De- 
mandeura  <5tait  quo  la  aaiaio  A  la  vente  on  quoatiou  dtolt  nullo,  «tant  faito,  luptr 
non  ihmino;  on  aua,  frauduleuao,  oommo  il  apportpar  lo  procia-vorbal  mflino,  ot 
Bttendu  quo  loa  D<Jfondoura  on  la  dito  cauae  ot  io  dU  Joan-Baptiato  SeniSoal, 
ikvaient  foitoffectuor  la  dito  vonto,  on80crot,BanHohttvoiravi8<$  Iob  Domandouri[ 
Won  qu'ila  connuaaont  loa  droits  dea  dita  Dcinandiurs.  Ila  allt^guont  la  fraude' 
et  on  ooouaont  touB  lea  D«<fondcurH,  iH  rcxooption  djo  Isaao  Bourguignon. 

LoD  Domandoura  dnumdront  pluaieurs  ciroonatancoa,  tollo  quo  I'houro  do 
midi  ot  domi,  rabaenoo  doa  ouvriora  attochda  4  I'ijnpriHicrio  do  "  La  Patrio,"  la 
hfito  avco  laquello  la  vonto  fut  laito,  I'ubacnoo  do  loxpoaition  dun  pavilion  et 
que  lo  tout  l\it  vondu  pour  lo  montant  precis  quo  rt^olanuiit  Bourguignon,  tandU 
quo  la  valour  en  6tait  do  plusieura  containos  do  loulf.       f  ,j| 

Loa  Domandoura  oonoluont  ik  fltro  ddolarda  propridt(rir«B  de  la  preaao  A  cyHndre„ 
que  la  vento  8U8-inont|onnde  en  aoit  ddolanSe  nullo  et  mise  do  cdUS  et  quo  le« 
Ddfendeura  aoiont  condamndaA  romottre  auz  Domandeura  la  dito  pi^Mo  k  oylin-" 
dre,  et  &  ddfaut  de  oo,  payor  £650,  qu'ils  all6guont  on  fitre  la  valewr.    Enfin,  let^  • 
Demandours  se  riJservent  le  droit  do  prendre  de  noavcllea  conoluHi^nfl. 

II  ne  B'agit  plus  maintenant  que  de  I'apprdoiation  do  la  preuvo,  oar  la  Cour 
d'Appel  ayont  dioidd,  oontrairement  &  1 'opinion  de  la  Cour  Supdrieure,  qu'il  y 
a  en  loi,  uho  aotion  pour  faire  mettre  de  oflt^,  uoe  vento  de  meublee,  telle  que 
oelle  don*  il  eat  queation,  faite  en  juatioe,  il^e  a'^it  jdua  que  de  s'asBurer  si  la 
prenve  des  Demandeora  est  auffiaanto. 

II  eat  A  propoB  de  remarqucr  de  auite,  que  la  Cour  Snpdrieure  (Smith,  J.) 
tout  en  ddclarant  loa  Domandeura  propridtaires  de  la  presse  &  oylindre,  ne  Btatott 
pas  Bur  la  question  do  la  nullity  de  la  vente  dicello,  et  ne  condamne  que  deux 
desDdfendeura,  savoir:  Obrysologue  Sendoal  et  Francois  Daniel,  et  ddbouta 
I'aotion  quant  aux  trois  iutres.  Lee  trois  Ddfendeijrs  abeous,  sont :  Charlet 
Lapierre,  I'huiflsier  exddutant,  Isaao  Bourguignon,  le  Demandeur,  et  Jean 
Baptiste  Sendoal,  I'adjudioataire. 
II  eat  inutile  d'entrer  daai  tous  les  details  de  oette  eause,  et  jb  fatiguer  4  r6- 
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P«uv«-  uuHa.  ,«lp.bl«m.,„t  in.d„.i«.ih.e-.     guolquc.  „, -lion,  A   .v^  /on 
<5W  WU«,,  mLoireOtdft  dan.  tou.  I«»  cm,  fairo  roviir  oell„a  de,  d*  il„. 

Wn.e  pornlou,ui  do  r<5.«nrer.  -t  on  ploin.  operation  dana  o«tU,  o.ua« :  »uJ  .rli 
nou,  un  .oncoau  do  d.poaltiona,  qu'un  ju^o  p.„.tr.nt  ct  CKorp.  ou         7uiJ 
<5nergk|uoinont  r^duit  A  un  tr<^  potit  volume. 
Iln'jraAjugorque  douxfkiii:  ^ 

cyHndro?"  ''"""""^""••'  ""^''  P"^"^^  1«'"'  <5^i«nt  propri*Ui«.  del.  pro^  4 
'     p.r  fraudt'^'r'"*"  '•^•"•"^q'*  Vrent^donrn,  .«  ploi^^ 

Tn     S.     r'"  i'^'"''  '"  '"  P"P"'*^  '"^«"^  «'-  Den.;„dcL.     L^n^ 
tontd  pttMca  d,ro  o   dos  oui  dlro,  ot  do.  bruiU,  ot  do  co  qu'on  r6putalt  d'^U 

propn^tatroa  d'.uouno  choao,  ou  ai  loa  ot  tolu  los  aouaoriptoura  do  "  U  Pa^c  " 
^^^"•'"t. ou«  a«oun  ot  combion  d'ontr.  N^ttWidoura  dtaiontpropri6t«ri  ou 

IS^r^'Tr ''»"""""'  "*  «ii^^I-ti^uel-  d'ontro  oux.  ^taioTt'a^ 
o.«W  do  rtg.e  politique,  ou  onfia,  «Un  do^x^iotaquela  iladuiont,  ot  qu'eat^ 
qu  .Is  6i^mt.    Lea  Domandoura  f^mmnijf^  m6me  donn6  I.  po  no  d^JlHi 
oommont  .la  aont  propri,5tairoa ,  en  ^-rtT^JoT^aaont-lla  fait  qudq^    oa^* 

^  d7  d  "  "'  '"•'"  T^  ••  ""'  "'^'""'^"^  lo^'ddolaror'tcla'     if^vr* 
do  ll  d^f   ,   ""  ""T"'  ^^  "  P'""**"  ^°  J'Sl^Buffisanoo  manifoate  doa  allj^ 

au!lf  A ;  *"^"  5'*^  '?'*'  ^'**''  P"  ^«^°««°«°t  de  la  *ur  ae  promiArt  iiMrt«,oe    ^ 
quant  A 1,  quoation  do  propri6te  do  la  proaae  i  oylindre  •  nL  I  v  miLndTo^ 
jugdo,  ya  ,0  aonut  tout  au  plua  qu'A  r^gaJd  doa  doL,  qui  out    Jr^tl^r 
^Uon  paa  quant  aux  troia.  qui  ont  6Ui  abaoua,  ot  qJi  \i  ni*  I^  XTd«"^ 
D^andeura,  qui  auraiont  da,  con.n.0  ila  y  dtaiont  tonua,  loa  p^uvoS    lu^ 
^■^,  00  jugoment  n'a  qu'uno  autorit^  momontan^e,  ot  qui  onTabaonoo  Jul 

L  auto„t6  do  la  choso  jugdo  oat  touto  autrQ  choao.     II  faut  que  lo  juirment  Zi     • 


OvteMtial, 
■MMifalat. 
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Cel»  6Uaxt,  I'aotion  dovait  n^oossairemenfc  fltre  d^bouMe 
(Hit  da  etre  d^uWe  quant  A  tous  l68  Dtfendeure. 

II  est  A  peine  n^ewaire  de  renwrquer  que  eetto  Cow  ne  doit  auounemfenl 
B  oco^per  de  flavoir  ai  los  D^fondeurs  ^nA»I  et  Daniel  ^toient  et  Bont  ZpS^ 
reBde^apre«eAoyIind*.    II  ne  s'agit  pas  de  cela  du  tout.     '  """' P"'?"^*^ 

1.    Ik  .*'**  *  '*^*"*^  '"*  ^^"^  «>"'««  oiroonatanoea,  qui,  s'il  y  on  avait 

d  aut.^  B^neuses  de  prouv^Jes,  pourraientfidre  naitre  queliulJlL^rS 

Iheure  A  laquelle  elle  a  e«  lieu,  et  I'exiguitd  duprix.    Or  quant  !v2^72 

^iln'y  aauoune  loi  qui  exige  qu'une  vente  ^  huiBsier,  ait  lieu  A  X^ 

qui  6tabht  qu',  Be  fait  de  ces  ventea  A  la  mSme  heure,  et  A  d'autres  heu^      ' 
^  Quant  A  I'exigpit^  du  prix,  le  prineipe  ne  B'appliquo  pas  aux^enrLc^^ 
^demeubles,  attendu  que  oette  exiguitd  de  prix.  nl  ^ntli^alementZm^ 
cune  pr^^ption,  va  qu'A  ces  ventes.  il  arrive  le  plursouyent  qTJlt  "a^rfi 
fi6,  n  a-tK>n  pas  v«'derbie,,8  ^e  £100  vendus  pour  q^elcffies  pilres  ? 

Pre«,mpu>na,cttur  ««  eo,  qmd plerun^^  fit.  Ainsi,  dans  I'esp^,  Ja  prd- 
somption  nest  pa.  en  foveur  des  mn,ande..rs,  mai..eUe. est  en  CV  J^ 

JVu^rai  que  des  faits  et  .^icl^,  p^  ««  |eut  rien  induire,  oar  1«  refiu 
dp  r^pondr.  A  certainea  interro^toiX  ne  %t  point  A  cons^quel,^^ 
c^^n^toxres  sent  pos^s  de  mJ^^  r^mi^  TLoins  qu'oJ*^ 

'  II  est  assez  Strange  que  lea  Demandourt  pmisterit  A^vouloir  faire  eondanmer 

ZSS'i^f '"^  T  ?T  ^«V'"''™*^""  ""^Suent^  'l'^'^  n'a^aucunement 
particip^  A  la  fraude  dont  ils  se  plaigoent. 

_  Lejugement  quant  aux  deux  cond^nds,  est  sanafolidement  ^yidenu6ent. 
Dana  toua  lea  oaa,  I'appel  est  mal  fondd,  et  le  jugement  de,  la  cour  de  premidre 

t::^;^::!:^':''''-^'''-^^  ^^^^-^^^  Bou^ignoii,|aU^t 

SirL.H.  LaFontaiseBart;  fugeenChef.     .     '; 

II  y  avait  cinq  D^ndeura  A  cett^  action  rdvocataire : 
lo.  J.  Bte.  Sen&al,  Sellier.        |,  /*-  " 

20.  'Chryaologue  Sen^oal  et  Fra.  Daniel,  Imprimeura  aaeooi^s. 
3o.  Isaac  Bonrgulgnon,  Imprimeur.    , 
4o.  Cuiarles  La|>ierre,  Huisaier.  * 

^11  y  a  d6jA  eu  appel,  dans  cette  cause,  d'un  jugement  qui  avait  mainteni  une 
dfifense  au  fonds  en  droit.  Ce  jugement  a  ^t^  infirmd  par  cette  Cour"  Lea 
parties  ont6t6  en  consequence  obli|<Jes  d'instruire  leurlcause;  ce  qu'elles  ont 
fiut,  en  partie.  au  moyen  d'une  preure  testimoniale  dont-Ma  moitid  pouvait  6tre 
irtrancWecommedtant  tout-A-fait  inutile,  et  Pa^tre  moiti6  serait  encore  plus 
que  si^nte  pour  pennettre  A  aucun  tribunal  de  juger  en  pleine  connaissance 
des  faits.  II  est  A  esp6rer  que  Tex^cution  du  nouveau  r^glement  qui  eiiee 
1  impression  des  ttfmoignages  dans  lea  causes  port6es  en  appel,  aura  I'effet  de 
&ire  disparaltre  cette  prolixit6  dans  lea  depositions  et  toutes  ces  questions  iniiti- 
les  qui  ne  sont  propres  qu'A  introduire  la  confusion  lA  oii.Ia  clarte  seule  demit 
apparaitre.  «i»««» 


■:-^^ 
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Tonte  la  contestation  se  r6dait  k  deox  qnestions  principales  :  lo.    Les  de-  Otti».»,iiA, 
mand^un  ont-ilsHprouvA  qu'ils  «(«ent  propnVJtaires  de  la  chow  qu'ils  revendi-  U^^^ 

qnentf  2d:  S.lslVnt,,rouy*;^t.ila6tabliqu'ily  ait  eu  fraude  dansla'vente 
dont  il  8  agit,  et  qne  les  d^fendeun  en  aicnt  eu  connaissance,  ou  y  aient  416 
plus  otr  moioB  participants  ? 

Sur  le  premier  point,  lejngement  dont  est  appel  a  d6cid6  dani  I'afflnnative. 
et  il  ne  poavait  pas  en  6tre  antrement.  Trois  des  d6fendeurs  n'avaient  tlaoune 
pretention  k  la  propri6t6  de  la  presse  &  cylindre  qui  fait  le  sujet  du  procds- 
Uourgnignon,  Lapierre,  et  Jean  Bte  Senical.  Le  premier  «tait  le  cr«ancier 
saisissant,  le  deuxidme  ^tait  I'huissier  saisissant,  et  le  troisi^me  a  6t6  I'adjudica- 
taire  ^  la  vente.  La  question  de  propri6t6  ne  concemait  done  que  les  Demandeurs 

et  les  deqxantresDfifendeunsChrysologueSeaAjaletFransois  Daniel     Cette 

question,  le  juge  de  premiere  instance  I'a  d6cid<Se  en  feveur  des  Demandeurs  et         

il  a  trds  bien  d^cidtf,  en  presence,  non-seulement  de  I'ensemble  de  toute'  la 

preuve,mai8  encore  del'actedu  14  S6pt.  1867,  fait  par  Ramsay  pifarluietses     -■ 

co-propnetaires,  par  leqnel  acte  les  dits  Chiysologue Sen6cal  etDaniel  prennent 

h  loyer  la  dite  presse  k  dylindre/des  '^  propri^taires  de  la  Patrie  qui  sont,"  y  est-     ' 

il  express^ment  d6clar6,  "6galement  propri6taires  de  la  Vande  pressed  cylin^ 

dre,  qui  setrouveactuellementet  est  en  usage  dans  les  ateliers  typographiques 

de  Sen6cal  et  Daniel."    Ce  sont  k  present  ce.  locataires  qui^^a^^  LZ 

reconnu  que  les  looateurs  6taient  proprifitaires,  reclament  la  propri«t6  de  la^ 

chose  par  eux  prfse  k  loyer!    Cist  un  nouveau  mode  d'acquWr  la  propri  J 

quilfiiudraajouterauxtrait6ssorla!nati6re.  f    F     ^« 

^  Ilyaplus;  le  jugement  condamne  ChrysologueSen6cal  et  Francois  Daniel 

Amnettro  aux  demandeurs  la  dite  p,«»e  4  cylindre,  on  i  leur  payer  lit  somme 

de  £500  courant,  et  oela  aprds  avoir  d6clar6  expresstfmedt  que  les  demandeurs 

avaient  prouv6  qu'Us  W  propri^aire.  de  cette  presse,  et  que  les  deux  der- 

me»  defendeuns  Se^^cal  et  Daniel,  n'en  6taient  que  les  loJataires.    Et  les  •  '^. 

tZ  r,  "T    ?   /  n"PP''*  ^'  '^  J"*^**"''    ^  j^g*-*-'  »  done  la 
force  de  la  chose  jugie  -  Aet  conridiri  comme  la  vMtiJ^i  quecettepri-        ' 

I*  »A^'«  est  donj  que  les  demandeurs  sont  propri^tairesde  la  presse  A  oylin- 
dre,  et  cette  prenyep  une  preuve  authentique,  resultant  d'an  jugement  que 
nou.  ne  pouTone  infi^er  sous  ce  rapport    Cette  preUve  mili^  iTLlem^nt   H 


presse,  arant  la  vente  dont  il  s'agit. 

La  denxidme  qnestjon  est  celle  de  savoir  s'il  y  a  eu  fraade,  on  si  J.  Bte  Sen6. 
cri  pent  fttre  consid6r6  comme  un  adjudicataire  de  bonne  foi,  quand  mlfa  y 
aarait  en  fraade  de  la  part  des  ^ns.  ^  " 

^JTadmefti  que  la  Vilit6  du  prix,  dans  lei  v^ate.  foresee  d^eflets  mobilien, 
^t^nfr  •"-f'^r "  "o«f  '"ffi^-*  <i'--->«r  la  vente.  Mais  elle  p^S 
^wtlTl  "^'^'"^  ^^  faito  ou^e,  eircon.tai.ce,  dV>A  n>o 

Qoels  sont  lea  faits!'    Lwvoici: 
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-.  de  £600  courant.  Cette  presse  e8t  par  eux  lou^e  k  Sen6c«I  et  Paniel  qni  e'en 
servenl  pour  ,mpnmer>  journal  «  La  Patrie,"  dont  les  demandeurs  sonUKale- 
ment  propridtaires.  Le  R6dacteur  it  le  teneur  de  livres  du  Journal  sont  em- 
ployes par  les  deraandeurs,  et  ont  leur  bureau  dans  la  m6me  maison  oi  est  1. 
presse  et  au  mftme  6t«ge;  la  porte  du  bureau  fait  face  k  cette  presse.  Les 
demandeurs  y  vont  tr^s  souvent.  Aucun  d'eui  n'a  connaissance  d/la  saisie  qui 
,est  dite  avoir  6te  pratiqu^e  le  27  de  F^vrier,  non  plus  que  de  la  vente  qui  a  eu  lieu 
le  9  mars.  Les  meubles  de  SenAcal  et  Daniel  avaient  6t6  vendus  judiciairement 
•it  Z7  ?°"'i  ""  ^**''°*  notoiremeht  insolvables.  Un  de  leur«  apprentis. 
ed*fendc»rBourg«,gnon  obtient  nn  jugement  contre  eux  pour  s«s  gages,  «C 

de  £30  1  1  seulement.  M  pour  le  paiement  de  cette  modique  somme,  on 
perme  k  Thmssier  et  celui-ci  prend  sur  lui  de  saisir  des  presses  et  un  mardriol 

x^o  a  £80,  §t  deux  presses  k  bras,  valant,  cbacune  £60  A  £60.  Ces  trois 
presses  appartiennent  aii^  wisis,  ainsi  que  le  rest^  du  materiel  de  I'imprimerie, 

r^'nn  ^'2^,  "^"°r  **"'  *"*  '*  P'opri6t6  Wdemandeurs,  et  qui  vaut  plus 
de  £600.  S  il  faut  safeir  et  vendre  cette  presse  k  cylindre,  ce  sera  sans  doute 
le  dernier  meuble.  ^oint  du  tout.  11  est  le  troisi^me  feffet  saisi  et  vehdu  I  et 
8^dement.pourlasommede£6  6,.!  A  qui  est-il  adjug6  f  i  J.  Bte.  Senfical, 
frdre  ^et  beau-fr6re  des  saisis !    Tout  le  reste  des  effets  saisU  est  adjug6  Hu  m6me 

£36  16s.  de  laquelle  d6du,sant  £6  168.  4d.  pour  les  frais  de  saisie  et  vente,  11 
re^teune^ balance  de  £30  IQs.  8d.,  ce  qui  exc^de  le  montant  k  pr61ever.de, 
18k  7d.  courant    Vo.IA  tout  ce  qui  revient  ^  ces  deux  infortan6s  eaisi^  d'effet-I 
qj.  valaient  ^61000  a  £1200  au  moins !    Cepend*nt  rien  ne  change  6e  place 
toiit  reste  au  m6me  endroit,  <^mme  si  de  rien  n'avait  6t6.    SeuTement,  le  len- 
SbTiVrr'-T^*'!  de^rysologue  Scn^cal,  et  beau-fr^re  de  Daniel. 
Mbe  Seneca Iqm  leur  pr6te  ou  iV  ayait  d6jil  pr6t6  £160,  entre  en  i,oci«t6 
avM  eux.    Et  1  on  continue  pendantN^uelques  jours  d'imprimer  "La  Patrie" 

Banr/BJ%^T',  ^r^"^**''-^  ^r'^  °»«»o"  on  est  I'atelier,  passe  uu 
«ail  ft  J.  Bte.  Sen6cal,  le  seliier,  et  celui-ci  fait  H  son  tour  un  Bail  k  la  nouvelle 

8oci6t6,  pour  un  prix  convenu,  mais  le  paiement  est'encore  &  venir 
=HLe  jour  de  la  saisie,  tons  les  effets  de  rktelier  de  Sen6cal  et  Daniel  *taient 
d^-i^ussaisiei  la  poursuite  d'un  autre  de  leurs  crdanciers.    lis  trouvent  le 
moyen  cejaur-14  de  le  d^sTntfiresser  pour  le  moment  en  lui  donnant  nn  fort 
i^ompte,  e  ce  creancer  donne  en  consfiquence  ordre  au  Shdrif  d'arrftfer  sa 

rr::;rrBo^r^j^  ^^^^- '^"^ '-  -^^--'^^- 

Le  matin  de  la  vente,  les  saisis  offrent  ^  Bourguignon  un  i-compte  de  £t6 
qu.Is  ont.empru„t6s  d'un  autre  beau-frgre,  le  nomm6  Archambault;  et  Bour- 
guignon  refusant  de  les  accepter,  Chrysologne  Senfi^l-  remet  ces  £li  dans  son 
gousset,  et  se  pr^6pare  k  subir  le  gr^nd  sacriHce  de  sou  a^lier,  qui  cfoit  avoir 
„!°r    r°'°"'^_*P'^''    .^"^  "'':*•"  '^'o"  do°°6  ces£l«lrh..r^.W,.. 


.A 


^_.  ..  .  ., .   *         .  ^  "  "  -  -  "  ""^'p  Mvuuo  yep  fifio  a  I  nuisaier,  et 

nrrrnmtyeme  que  le  reste  des  eSetB  saisis,  qui  M  appartinaient  4 


'-"(--.t.yW-f'Hl^; 
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lui  ef  k  Daniel 


Mais  la  presae  4  cylindreAdans  ce  caa,  n'aurait  pas  6t6  vendue,  Oalmtt^^ 
et  oe  n'aurait  pas  6t6  le  rtsultat  qn'on  atten^ait  de  cette  Misie  secrete.  BrnJutkA 

Qu.  a  6tA  «tabli  gardien  i  la  aaisie  ?  Eusit^  Sen6cal,  frdfo  et  beau-frdre  des 
sawis,  et  leur  associ*  dds  le  lendemain  de  la  veWe  I  ,  ' 

A  quelle  heure  a  6t6  fiz6e  la  vente  t  On  pr6tend  qu'elle  a  M  &x6o  k  mid!  et 
demi,  heure  iuusit^e  en  pareil  ca«,  de  I'aveu  ^e  tons  lea  huissiers  entendua 
comme  t^moins,  except*  un  seul.  Encore  ce|ui-<ii  na  se  rappelle-t-il  que  d'une 
seule  vente  qu'il  ait  jamais  fix6e  A  unepareillehW  A  midiet  demi,  tous 
les  ouvriers  de  I'imprimerie  et  des  imprimeries  voisUs  6taient  absents  de  leurs 
ateliers,  6tant  alors  all^s  prendre  leur  diner,  ce  qu'iW  font  de  midi  k  une  heure.  ' 

Quand  les  ouvriers  de  Sen6cal  et  Daniel  furent  de  reti>ur  de  leur  diner,  la  vente 
-   «toit  termin6e.    J.  Bte.Sen6cal,l'adjudicatairedetousle8effetsBai8i8etvendu8, 
:     „:  ^  «!'"«*  dans  ses  rfipdnses  aux  Interrogatoires  sur  FaiU  et  Articles.    La  vente      ^    - 
6tait  done  tertnin6e  4  une  heure. 

Que  I'on  remarqne  que  I'huissier  Lapietr?  a  avou6  lui^mftme  que  c'tftait  la 
premiere  foisquMlfixait^ne^ 

Gilbert  Tas86  dit  qu'ils  jM||tendu  environ  un,  quart  d'heure  "  pour  voir  si 
Chrysostdme  Sen6cal  MWt  pas  avec  de  I'argent  pottr  r^Ier  I'affaire." 
LaventenadonccomiJfgB^u'A  midi  trois  quarts  ;  et  comme,  4  une  heure, 
elle6tait  d6jk  termin6e,  cette  vente  n'a  done  pas  pria  un  quart  d'heure.    Et,  "      '  . 

durant  ce  court  espace  de  temps,  I'huissier  a  pu  crier  et  adjuger  des  valeurs  de        '    ' 
plus  de  £1000 1    Sans  mdme  que  la  personne  ou  les  personnes  qui  sont  prou- 
vees  avoir  6t6  dans  ce  moment  14  danar-le  bureau  de  la  redaction,  en  aient  eu 
connaissance!    Mr.  St.  Amant,  I'avocat  de  Bourguignon,  et  qui  se  trouvait  4  la 
vente,  a  cru  mftme  reconnaltre,  4  la  voix,  Mr.  Ramsay,  comme  «tant  I'une  des 
personnes  qui  6taient  dans  ce  bureau.    «  J'ai  certainement,  dit-il,  entendu  parler 
dans  cet  appartement  14»  en  raontant  I'escaKer,  ainsi  que  lorsque  j'ai  ^6  rendu 
8ur  la  plate-forme  entre  les  deux  portes,  o,-4^.  celle  ou  se  faisait  la  vente  et  celle 
du  bureau  de  rddaction  et  d'affaires  du  Journal."    St.  Amant  a  done  eu  raison 
de  dire  4  Ricard,  6tudiant  ^n  droit,  le  mdme  jour  de  la  vente,  que  cette  ventd 
s'^tait  faitd "  ti-is  proroptenlent"  \  , 

Nous  avons  la  preuve  que  Ja  vente  a  6td  faito  en  moins  d'une  quart  d'heure^* 
-¥ig«arBielle  pouvait  dtre  honnfttement  et  de  bonne  for  faite  dans  ce  cour 
«pac4je  ttmps.  O'Neil,  the  bailiff  says  that  he  never  tfxed  a  sale  between  12 
and  1  ra-Jhe  city  of  Montreal,  cannot  recollect  to  have  heard  of  such  a  thing. 
In  St.  Vincent  street,  there  would  be  no  audience.  "  Fairly  or  unfairly,  if  thew 
wakaB  audience,  those  thipgs  coul^  not  be  sold  in  half  an  hour ;  they^uld  not  be 
ent^and^pointedout  fairly  to  tfie  audience  in  that  time....  could  not  be 
hon  Jtiy  sold,  as  mentioned  in  detiu  in  that  Procis-verb^l,  in  half  an  hour." 
/  Maiasier  Emilaft  McKay  dit:  ".  Je  ne  po^rrais  pas  vendre  et  crier  dans  one 
demie-heure  les  effets  «nam6rte  dOT8\le  dit  Procds-verbal." " 

Mc^ay  avatt  son  bureau  au-dessous  de  I'imprimerie  de'  Sen6cal  et  Daniel  de 
mfime  que  M.  Betoumay,  avocat,  ohez  *jui  Ricatd  6tait  6tudiant  en  droit.    Au- 
cun  d^x  n'a  eu  connaissance  de  la  vente,  et  n'a  vu  de  pavilion.    •♦  Lorsque  ie 
.  1  ni  wmarqaA  i  M.  St.  AnMmdi"^it MoEay,  " U  n'a  lieni'   "    


lajoute 


\  — - 


14^ 


OoiMlelal., 
taw«alalid. 


COUBt  OF  QUE)feN'S  j^SrjH,  I860: 


qu'il  n'a  pas  entendA  montor  ni  descenaro,  et  q^e  M.  St  Amant  »'«  rien  dit  Ai 
pavilion,  au  sujet  de  la^rema^ue  de  M.  Macfeay  ^V  ^  "^ 

Ce  pavQIon  a  du  6tro  enlevS  imm4BiatementvIpr^8  1.  ^renT  II  nV  6  J 
.^cplus.^  uneheu™.  "Quelle  foi  faut-il  doncf^outerVrde^Lir^^^^^^ 

'     'fv^C"''|i;'"";?*^'''''P"'"^  ou|leB  pa«an*.  quU  ventedoit 
rh«TJw\     "  **"'  i^'*  arertUsement-  soit  Ualeinent  donnA  de  la  part  de 

devait  8av«>r  qu'4  une  rente  qui  ne  dure  -pas  In  quart  ^!heur3^ 
•  2 1 :  '"'  f  ^'^tisse^ent,  que  d^  n-^xplr  I  paviUo:;:^ 
;   m^  de  la  vente.  J  est  i^^remarquer  q|e  leXs  ^i  a  exposfi  le 
,    m  t6mom^examin6  de  la  part  des  dAfendenrs.  T    '  J       • 

A  part  de  Boti,|rtf{gnQn; lesaisissant,  et  de  Jon  avocat.  il'est  prouvls  qu'U  nV 

-    F^  r     '• ''  ^"^'^  ^''''"''*  «^  ^'^'^^  t«hambault,  leur  ia«-KT^ 

.,    *enfin  Bourguignou  qui  paralt  avoir  foh^6  versX  temps  li  «he  SUcun 
autre  .mprimeur  du  nom  de  C^rat.    dipendl  Bou^.^  rSS 
'proposdeparlerdelasaisieet'de  la  veLi^L  JS^tl^TjSTM 
Bu.Wtpeut-.tre  pas  fait  eommeBo,^^^^^^^^^ 

,;  parte    de  la  sais^^ue  j'avais  faite,"  dit  BoLuiguon,  "»cept6  pS  m! 

familleet  mes  principaux  amis."    Cela  fait  tantll  TX       *  ^     ^       . 
-    le  niAlhAiir  ^'^».»     -.1         .      ^®'*  ™' *»°*p«  *ort  aux  personnes  qui  ont 
10  malheor  d  6tr^sa,8.es !  ams.  pas  un  mot  4  siu  as«>ei6  C6«t  qui  es  impri- 

IamS^'''^'''"*'^^'*»"'''*4^«^-"^^    Cen-lLp.. 
lri/°i'^P'*!^^'"*y''^"''^.°^-    Car^nepeutdires'ileuav,Sn;. 


.  X 


"'.'.'-V 


>i  I 


n'^tait  pas 

sommenbe* 

kvillqn  est 


ayant  vu,  sftulement  en  entrant,  quelq^'e  iose  de  A,i,ge  ik  la  porte. 

^  Archambault,  le  beaH-fi^re,.a  «t6  A  la  vente,  J  uUesTrcylinafe  ^tdt 

.^:?!!-  !'°*^''  ;yc»^ire.;dit;  »JeBuis^6av«.t'que  la  vente  fat 
ia»^Wpu  Voir  s'iiy^altWigne  ou  drapeau  JiU 


*'    1 


;?*■ 


%-• 


i...  „yt  :  - 


V. 


^, 


T  6V  QUEfEN'S  BENCH,  i860. 


hniwier -lea  articles  4  nie8ure  qG'ils  |ui  ^uir*  '*!!'"':'^";«-     "  n*'^  P"  pay*^> 

I'avocat  de  Bourgnlinon     CNfiit^n^  .T.  ^  '?"'^'^'*'  ™'"'»  ^.  M.  St.  An,.«t 
•'t^-P^»p.J„V'r..e7^^^^^  ^ 

won  que  c'itait  deujc  heures     fil  Kl.«\*         •  %       ®  '"'  P'"'**  «>*«  l'imprei>.\  - 
«idie^de.iJWis«S\f.tilVrl^^^  eo.n,e  fix'L^l 

tsn  quart  d'heure  o«  vingt  mini^^liTfT:  f '  P""  ^«  ^^•"P''  «"^J«>» 
heure.  ^     T  • '  '"'  f^"""  *»««  4  Treble  n'onnale  k  1 

II  est  aiMsi  pronv^  oufi  l'liiiJo.;«- T     •  o  •         '     ' 

,dan8  cetta  occasiop. ,  ^  ''^"^  ^^  '^''e-    «  6'en  a  pas  senl^ 

,.,  .«*»■...  i«  d,„.  <rS..r.S:it^  "  '•'r*'.--"-^*-^  .0. 


Hon  doJa  pwwe^cyiiudre  qu'UaWeidlquenr  .  ■'  ^"""^ 


U' 


-..'I 


^i.. 


I; 


\/ 


'  -- 


COURT  OP  QUEBN'8  BBfNCH,  1860. 


OidiDetet 
Sanaoalet 


'■3 


■/;:■; 


It;  '-y 


11  |i:! 


i;      2u.  ConsidArjiDt  qa^la  aatsfe'de  la  dite  prease  aur  les  d6f6ndeura  dan*  la 

il.  cause  dont  il  a'agit  a  eu  lieu  et  a  M  pratique  socrdtotqent,  de  mauvaise  foi, 
par  collusion  ot  fraude  cbnoert^e  entre  tous  les  d6fendeurs,  m^me  BourguignoD, 
.  bien  que  la  declaration  dei'demandears  nViit  atlriba6  k  oo  defjpier  auoune  parti- 
cipation  k  la  collusion  et  k  la  fraude,  quje  n^anmoina  Bourg\iignon,  nonobstant 
cette  disculpation  all6gu6e  dans  la  d^olaratioh  dos  demandeurs,  a  6t6  riftguljdre- 
ment  mis  en  cause  pour  voir  la  dite  saisie  et  la  -vento  qui  s'en  est  ensuivie 
d6fslar6e8  nulles,  que  par  consequent  il  doit  Atre,  aveo  les  autros  difendeura  con. 
damn^saux  dipeiyde  Taction,  puisqu'il  a  jug6  k  proiio8,'mais  sans  motif  valablei 

.   de  con  tester  cetlkaction.         |)>  { 

do.  Consid^rant  que  non-seulemont  la  saisie  de. la  dite  presse  icylindre,  mais' 
encore  que  la  ventjo  de  cette  presse  ont  eii  lieu  et  ont  6i6  pratiqu6es  secrete- 
ment,  de  mauvaise  foi  pat  Collusion  et  par  fraude  cQncert6e  entre  les  saisis, 
rhiiissier  saisissant  et  John  Baptiste  Sen^c&l  (radjudiqataire  de  la  dite  presse  au 
priz  de  six  louis  cinq  cbelins,  tandis  qu'il  est  clairement  pfouu^  que  la  dite 
presse  valait  plus  de  cinq  cents  louis)  ;  qu'4  la  vente  et  adjudication  de  la  dito 
presse  k  cylindre,  fces  quatre  individus  ont  agi  sec;r^tcment,  de  mauvaise  foi  et 
se  Bont|rendus  coupables  de  la  collusion  et  d^  la  fraude,  qui  leur  sont  imputies 
d'apr^s  la  prenve  faite  dans  In  cause.    ,       -  / 

'  *  4o.  ConsidSrant  <^u'en  pareil  cas  la  saisie  et  la  vente  de  la  chose  qui  en  a 
fait  Tobjot  sont  nulles  et  doivent  &tre  d^clar^es  telles  par  le  tribunal  appel6  k 
prononcer.        - 
Bo.  Consid6rant  que  par  le  jugement  de  la  Gourde  premiere  Instance  il  y  ^ 

'  bien  ]ug6  en  autant  que  les  demandeun,  appellans,  sont  d6clardis~6tre  proprid- 
taires  de  la  dite  presse  k  Cylindre  et  que  les  d^fendeurs  Chrysologue  Sen^cal  et 
Franfois  Daniel  sont  condamnSs  k  leur  remettre  la  dite  presse  ou  k  leur  payer 
la  somme  de  cinq  cents  louis  courants  aveo  int^r^ts  et  ddpens,  mais  qu'il  y  a 
mat  jug6  en  autant  que  les  demandeurs  sont  d^bout^s  do  leur  action  quant  aux 
trois  autres  dSfendeurs  et\que  de  plus  la  dite  saisie  et  la  vente  de  la  dite  presse 
aont  d6clar4es  valables,  maintiett  le  dit  jugement  et  la  susdite  condamnation 

^  qu'il  porta  centre  les  dits  Chrysologue  Senical  et  Francois  Daniel  pour  6tre  la 

^dite  condamnation  suivie  et  ex6cnt6e  selon  sa  forme  et  teneur,  et  cette  Cour 
faisant  droit  sur  les  autres  conclusions  des  demandeurs,  et  proc^dM^^endre 
le  jngemedt  que  la  Cour  Sup6rieare  aurait  dii  rendre,  annulle  la  saisie,  vente  et 
adjudication  de  la  dite  pro^se  k  ^lindre,  declare  les  demandeurs  prppri^taires 

'  de  la  dite  presse  k  I'encontre  de  tous  les  difendeurs,  condamne  le  dit  Jean 
Baptiste  Sen6cal  I'adjndicataire  d'icelle  k  la  rendre  et  restituer  aux  dits  denian- 
deurssous  quinze  jours  de  la  signification  da  present  jugement  et  k  d6faut  de 
oe  faire  dans  le  dit  d^lai  la  Cour  le  condamne  conjointement  et  solidairementavec 
le  dit  Chrysologue  Sen^cal  et  Francois  Daniel  4  payer  aux  dits  demandeara  la 
ausdfte  sonime  de  cinq  ^eiit  livres  cours  actuel  avec  intir^t,  et  enfin  la  Ooor 
condamne  tons  les  d^fendenrs  am  ddpens  tant  ea  la  dite  Coor  Sup6rieure  qa'en 
cette  Cour,  dtc.'    -    ■-.:'.!'■ 

•      (L'Hon&rahle  M.  U  JugeC.MonSkUt,  dtttmtime.)  ^     ^ 

j|foe£ay<&ilu«^,  for  Appellants.  ■     * 

l>ot(<re  <l&  l^otM^,  for  Respondents.  *'  J  /■ 

^ttjt.  u.  is  r.  w.  T*)       = 


J 


%'^ 


CIROUIT  COUHT,  i8*eo. 


\,. 


^  "Ol'TftBAL,  IOtb  MARCH  1860. 

4^     Coram  Baoout^  J. 

^      ■  N0.6S75.  '   • 

'  ^l«»ander  Jf.  Z>eltale  yg.  John  AfcOtmii. 

PRMOBIPTIOK   OF   HOUai   HINT..     INTMRCPTIoil. 
tlwMtlon.  nrorceiiiiA)werC»n««U.    *»"W«.  Th»t  It  U  m  »bwlute  Bw  to 

_         to  intomipt  p««riptton.  -  <««"»«  *«l  a  fa^,^  j«,«„,«<  a,a<«i  Plaintiff.  „u  raffld««t 

i)oA«r/y  for  DefendanhoDtended  that  this  teinSonAlIfin^  "       ^ 


Ntali 


'.v^' 


tmV*t^wtn.M  aniouut  to  tnig,  that  the  Defendant  at  the  rime 
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CIRCUIT  COURT,  1860. 


liAd  a  right  to  constitute  htroiolf  arbiUr  in  rem  $uam,hy  pralonding  that  although 
ho  waa  the  debtor  of  the  Plaintiff  for  a  certain  amount,  the  I'laintiff  was  his 
debtor  to  a  larger  sum,  which  be  could  not  do.  It  is  to  be  observed  that  pm- 
cription  is  based  upon  the  ;|)reaamption  of  payment,  but  in  thi*  caie  the  De- 
fendant admits  the  PlaintiflTs  credit  as  against  him  and  pretends  that  his 
obligation  is  extioguished  by  a  compensation  of  another  claim  whjph  he  has 
yet  to  make  good.  The  Court  therefore  considers  the  Plaintiff's  case  established. 
The  Defendant  having  referred  the  decision  of  the  two  items  of  his  account 
disputed  to  the  Plaintiff's  oath,  and  the  Plaintiff  being  absent  from  the  city, 
the  Court  appoints  the  first  day  of  next  term  for  the  Plaintiff  to  make  such  oath. 
Ab  to  the  rest  of  the  Plaintiff's  demand,  upon  verification  of  the  receipts  pro- 
duced  by  him,  his  plea  of  payment  will  be  sustained.  y 

»r.  A  ^ov«y,  for  Plaintiff.  ^  ♦ 

jlf,  i>oA«r<y,  for  Defendant.  ,'  * 

(w.  A.  B.)  ,____^ ;_ 'j_ :    [  ■  :\  '-      ■     ^. -'^^^\ '' 


r 


CIRCUIT  COURT.  •    • 

MONTRHAL,  nth  PBBAUARY  1860. 
Coram  Smith,  J., 
,p  vo.m.      ,  ;■,  *    .■  -'■  ;*>'■ 

*  Mcijfer  et  al.,  v.  Scott  and  Benning  et  al.,  Qarnishees. 

.  ;*^  BIOOBITT,  FOR  OOST8. 

Held— That  »  foreiin  Plaintiff  will  be  held  to  give  tociirlty  for  coeta  on  the  sppUcmtlon  of  gumiihee 
,^       whoeidedlantioniiooiitoeted  by  Plaintiff. 

Pbr  Ccbiam.  The  Plaintiffs,  foreigners,  have  contested  the  declaration  of  the 
Garnishees  who  thereupon  have  asked  for  security  for  costs  from  Plaintiffs. 
The  Garnishees  are  entitled  td  this  and  their  motion  to  that  effect  is  granted. 

,   \  Motion  granted.  ' 

ir.  Jforfjon  for  Plaiatiffs. 

Jiaflamme  Luflcmme  and  Dalif  for  Garnishees.  -K  . 

Cf.vr.T.)  "    ;■  ■  ■   /:  '-»:  ^  .■  ■  "    -.. 


'^Wjr^FF- 


13.** 


.  COUR  DE  CIRCUIT. 

irOKTRfiAL,l»  MARS  I860. 
Coram  Moirs,  J.  A. 
-     '  ■ .     '  V     No.'4a»    \ .  .,:';■ 
ThiBaudeatt  vs.  Maanan. . 

;<  Jugtf.— Qn  an  mineur  jwut  itre  iwunuivi  en  lonproprenompoar  dei  objets  de  nioeasttiS  pour  le  pafo. 
mont  deeqnela  U  eit  responai^le,  et  qu'U  i)'eBt  pai  nteenai^  que  I'action,  daiu  oe  caa,  ioit  dirigte 
oontreletnteardumlnenr.*      " 

■ :  .;     ■  ■  ■■.   '■/'   .      ■ .  ■■  ■  '^  .  .   -  .:.■  ■ 

L'action  du  demandenr  avait  poqr  objet  le  reconvrjOment  du  priz  de  chatts- 

RuresTendaeB-Mid^fendeur,  -^ 


pfw^p^ 


CIRCUIT  COURT,  i860. 


Jour,  en  auinlo,^,  IWioo  Jl.  c  <lenii.r.«  PWOfJar.  da  denu. 

i>M»  poor  fe  Denuuidinr.  ^^'--^^ 

ArchambaultetBiurgoaupourdemandflur.   *                  i              '     • 
UoBlouty,pou^d6fendeur.  _^_4^:_:^^ ^ 


TUbwidtau 


ffT    SUPERIOR  COURT.    • 
MONTREAL,  IStb  MARCH,. i860. 
Coram  Sum,  J. 

No.  1806. 

Denit  v«.  Crawford, 


\ 


11.  «m.  lim.  » Ik.  deol.»tio%  u  m,ufri  bv^^Z^  ^  ^"^  *'°*  " 

the  fylingo^  such  exhibit,  afterw^rdr         '^^"^  " ''"**«°  foredoaure  agginst' 

^^^^^^:^^^^^:^^  !!f  -^«on  of  the 

only  penalty  for  not  fyling  tix^St.  ^t^he  SlT  "^  If  'I  ""^  ''*'  «>« 
paymen^of  each  costs  m'ZJ^«I  V  f  '^^w^d^by  the  rule  is  the 

Il.rmotioni.cons:;ltty:^^^^^        ''^^^^  to  the  opposite  party. 

Pwmet  <ft  J/bKn,  for  Plaintifis.  :     i  >      .   :    ^      ^^°°  rejected. 
^  -^'Amw*  «fe2)«»*«.,  for  Defendants.      '- 

(B.  B.}[  ...  ■  ,-   ■         ■         ■      V      ■.'   ^  .•  •  , 


*  Bed  B<at  contr^  ;  pjg, 


Mel^onB  aes  trlbinaax  du  So.  toni  4,  p^iii. 


'  r 


>    > 


^^ 


/^ 


[\ 


•     »  • 


'P\ 
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;/ 


MONTRIAL,  ITth  BRPTRMBBR,  18S0. 
.   CVram-UADULBT,  J. 
,  '  No.  Mai. 

Bonaeina  vp.  Bonaeina,  and  Divora  OppcMnlii.' 


ttM.~yHt  U  U  ram|wi<<nl  for  mi  0|>pawtnt.  VTbr*  fVlliw  a  oofllctUtion  ol  the  cUlm  or»iu>th«ropiK>. 
Mnt,  dMcrtbrd  m  nwldinii  bajroiiil  tha  llmlU  of  tho  Provinev,  to  e»il  upoa  lueln  otlMtoppawMllo 
put  111  wcuiity  fbr  cwt*.  fi'— — •   — 

Tli/»  wii«  WHS  A  iiioiion  for  iiecuiitV  for  cont*",  made  by  ua  opponant,  who  d»- 

cUrVd  tliat  ho  intf^nded  to  content  tha  claiin  of  another  op'posjint  doscribed  at 

'reai^lcnt  boyond  the  limits  of  the  Prof  ino«,  and  whom  he  now  called  on  to  gire 

Mupli  Recuiity. 

On  Hrguuient  tlio  motion  wns  granted.  Votion  granted. 

/  I>onon,  Dorian  A  Sinicai,  for  ot)po8aiit  movi  "** 

/   //.  7\iy/or,  foroppoRantresiRtinsr.. 
/    (8.  fl.)  .  " 


UONTRBAI.,.aiaT  BEPTBMBE;Ry  1859. 
Corann  BAOOLBr,  J, 


Bonaeina  vs.  Banacihn,  and  Divers  Oppo*atkts. 
.  No.  Mam  4 

Hdd.-That  It  l«  not  conipetcnt  for  an  oppoMiit,  ttfttr  IVlIng  a  ootioittatfon  of  tho  claim  of  another 
opiKJMiit,  ilMacribrtl  ■»  realtiliiB  bujruna  the  liniitu  of  the  I'rovtiioe,  to  call  upon  lucbuthvr  oppoMnt 
topullnKecurtty  forooeta.  .       .  "kk"*"  • 

This  was  amotion  for  security  for  costs,  made  by  am  opposant  who  contested 
the  claim  of  another  opposant  described  as  residing  beyond  the  limits  of  the 
Province,  and  calling  on  sn«h  other  opposant  to  put  in  such  sccurit^ 
On  argument  the  motion  was  rejected.  Motion  reft 

J)rummond  Ss  Dunlop,  fhr  opposant  movhig.  - 

JI.  Tuylw,  for  opposant  rcsistmor. 

(S.B.)  ^      ** 

/  ^  .  MONTREAL,  30th  APRIL,  1860. 

''^   \      .  Coram  Badoley,  J. 

•  ;  y        3Ti/«  db  «/.,  vs.  MeNeven 

■  :w  I  -.  ''  No.,.aa5. 

PBRIMPTIOlf — INTKRRUPTIOir. 
Held,— That  tho  death  of  a  Plalutlff  interrupt*  peremption.  ' 

Defendant  obtained  a  rule  for  peremption,  nisi,  owing  to  no  koceedinga 
"''having  been  taken  in  the  cause  since  May  1850. 
^  The  rule  was  obtained  jon  tho  17th  and  returned  on  the  23rd  of  A^ril,  I860,, 

upon  which  day  there  was  fyled  an  extrait  morluaire  s^eaung  the  deathW  Plain-" 
tiff,  Wiinam  Tale,  in  September,  1867.    This  was  annexed  to  a  paper  Vv  wh^ch 
^  acte  was  prayed  of  its  production,  and  of  the  declaration  by  Plaintiff,  iQeorge 
Tate,  that  his  co  plaintiff  was  d«ad  ;  and  that  there  was  necessity  for  a  rtpriit 
I],.     ir»n«<ance,  as  be  had  left  minors  and  a  widow. 

R.  Mackay  argued  that  the  death  of  William  We  in  September,  18871  "in- 
terrupted  the  peremptiotij  and  that  the  rule  obtained  by  Defendant  ought  t\  be 
discharged  in  consequence.     He  cited  3  Carr6,  proo.  civ.,  p.  402. 
^/eait%,  for  Defendant  con/ra.  ' 

On  the  30th  April,  the  Court'  (Mr.  Justice  Badgley)  gave  judgment  orderflg 
~%:tlie  rule  to  be  discharged. 

T.  (& /«rfoA,  Attorney  for  Plaintiff. 
Jt.  Mackay,  Counsel  for  Plaintiff. 
!■■   .fi/raA- fey,  for  Defendant. 

(B.M.)  .  >= 


V; 


OOORT  OF  QUBEy.8  BEmU,  185TJ 

_  A— • 

f  Mil  »■■  iUMwo.  ooc«.  Dimicf  6t  MOWTMAJL. 

'  "<»"a»At,,W«O0TOBiB,  IMT. 

^'^''*  Artw.N.  J..  Dvy,,,  J.,  g^^w,  J..  M«.nm,,  J. 
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AI«».gC0TT.ri'fci<irt<rill  M.  OmH  Mow.j 

AppatlMit, 


ahi) 


nent  dkngcr  of  djring.  "w  ne  wm  .Uackwl  with  bin  U«t  IUum*,  aii'd  lu  Inu^. 

b.  rebultcd  b,  tha  .e.t.n.on,  of  »!^o^,  t"  XS^.a  "'  a!;^  '"^"'«  "•»  <«'«*-^»V 

**\rn:i:!"-  -*-  ''"^-  -..^.<..u.riut.„  b..  „„ttb.  ^««^  ^„^ 

CAioN,  J.  (DelireriDg  the  judgment  of  the  court.)      * 
Thii  action  was  inatituted  by  Ann  Scott.  ^t,.>  «f  ♦!.-  -:  «  ...      ."^ 

heires.  of  the  late  William  BLX!tLlrT^^^^^^ 

M.Pa<,aet  and  the  other  RosponUl^oLiS:^^^^^^^^  ^^of  allr^' 
the  marriage,  which  the  said  William  Henr,  Scott  tad  co  tct^wtrthe  .Td 
Dame  Paqoet,  and  also  for  the  purpose  rf  annulling  the  contn^t  nf 
entered  into  between  them,  the  samVday.  -amely  jhe  1^  CITZ' 
only  two  days  before  the  death  of  Scott.  i'ecember  185 1 , 

^6^  ■^^^'<*^"0''8   OF  THE   i)«OLARATIOH. 

Thel8tIf1)ecemberl86l,deathof  Scott  intestate,  leavinir  aahis  h«Jr»  tu 
«.d  Appellajjt.  AnnScctt,  and  also  Barbaraand  J«ne  Scott  ^h^eto  I  sTh^' 
ing  renounoj^  the  succession  of  their  brother,  it  went,  in  its  e„ti«tv  to  th«  A 
pe^^  ant.  .On  the  16th  December  1851.  Scott  was  attackedTl  ,1  P". 
.wh.eh  he  died,  and  from  that  momept.  he  continued  in  a  consL  sL  "Z/^ 
mm,  until  his  death  on  the  18tb.  "»"««  state  of  *,?». 

.     On  the  16th  December;  1851,  a  marriage  was  secretly  solemniwd  bv  m/ 
Ancey(Priest)^with  a  contract  of  marriage.p  - 

^e  tt  Zg         """'''  '""  ''"  '-r^-^^  -^  -capableofkuowingwS 


1^ 
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^^^^—■W— gl^—*^— — — ■■^■■— ■— lllllll  ^— — ^— ■— "i— ■— Wl— — — — ^——i — iMM— I^M^I^MI^^M^^,^^^ 

The  prayer  of  th«  <li)ola^Atlun  wm,  tL»t  th«  marringe  ■ho^uld  U  docUrad  nail, 
«■  U>  it«  civil  (tflfDcU,  M  alMtth*)  Cuntract  praceding  it.  Thin  nullity  it  will  b« 
p«rc«iv«d  r««tt  upon  tlireo  rea^na  :•— 

1  ^  That  the  marriage  waa  cUndMtil^.     '^^  ,;,     i 

3  ®  That  It  oraa  aoleninlMd  in  exlremiit.  ^      / 

Aftlliat  to  waa  contra<t*>d  whttn  Hootjt  waa  not  eompoi  mentU. 


I. 


.% 


*  -■     ' 


Tho  (icnnrni  Inaua. 
II.  Sovwal  Excaptiona,  whjoh  may  bo  aummcd  up  aa  fotlowa : 

1  «  That  the  PlHintiff,  being  only  a  rolativo  of  tho  docoaaod  in  the  oollat«ral 
line,  waa  not  entitled  to  demand  tlio  nullity  of  tho  marriage. 

2  ®  That,  from  tho  death  of  their  father,  the  young  Sootta  had  boon  in  poa- 
■Caaton  of  their  fto<u«,  aa  hia  children,  acknowledgeil,  publicly  and  notorioualy 
aa  hia  hoira  and  repreaontativoa,  and  that  the  Defendant,  their  mother,  had  been 
put  into,  and  waa  in  peaceablo  poaaeaaion,  over  ainco  hia  death,  of  the  property, 
wliioh  hud  been  8ettlo<l  u|M)n  her  by  the  marriapfe  contract  in  queation. 

.^|8  «  That  the  Appellant  heraelf  had  acknowledged  tho  young  ScotU,  the  Roa- 
p6hdont»,a8hfllr*  of  their  father,  by  varioua  deeda  and  documente  of  which 
several  are  given  in  the  excepliona  and  alao  by  means  of  an  action  brought 
againat  them  on  theao  very  deeda. 

.  4"  That  tho  other  aiatera  of  the  Appellant  should  have  been  joined  with  her 
In  the  preaent^aclion,  which  could  not  bo  legally  brought  by  tho  Appellant 
alone.  '^'^ 

5'  That  Scott  and  the  said  Mario  M.  M.  Paquet  lived  together,  for  a  long 
time,  aa  husband  and  wife,  with  the  intention,  and  under  the  promiae  of  marry- 
ingcach  other,  and  that  publicly  and  notoriously,  and  above  all,  to  the  know- 
ledge  of  the  said  Appellant,  who  regarded  the  children,  born  of  the  said  union 
as  her  nephews  and  niecea,  and  treated  them  as  such.  ' 

e*  That,  it  was  in  order  to  put  into  execution  those  resolutions  and  promises, 
bat  on  the  16th  December  1851,  the  marriage  in  question  was  celebrated,  with 
legal  and  sufficient  formalities. 

7"  That  the  present  action  is  vexatious  and  fraudulent,  instituted  through  a 
conspiracy  between  tho  Misses  Scott,  in  order  to  ruin  the  Defendant  Paquet  and 
her  children.  .  »  "•-••u 

THB    AWSWKaS   AND    RipLIOATIONS   ARI    OKNBBAI.. 

The  evidence  consist,  in  the  testimony  Of  a  number  of  Witnesses,  heard  on 
boA  sides,  and  also  m  several  writings  and  documente  produced  in  the  cause. 

The  depositions  of  tho  Witnesses  of  the  Respondents  are  printed,  in  Z 

entirety,  in  their  factum  as  well  as  the  deposition  of  Dr.  Jami^n,  who  is  the 

mos  important  W.tne»  of  those  examined  on  tho  part  of  the  Appellant 

JheD^enseau/onds  en/ait  made  it  incumbent  on  the  Plaintiff  to  prov* 

the  essential  allegations  of  her  declaration,  on  which  she  speoially  bid  Z 

"r  cTnS  ;;t:'^f.*''°.^*'^  •""""«*'  theincaUA  Sclt 
h^ZTT  ^  T  "V""""'*^  •  *°^  ^«  ap^hension  under  which  ho 
liad  been  of  an  approaching  death.  ^  ^    uo 
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|««l  from,  in  order  t<il  tm  if  It 
jcp  In  Ihtt  Miwq,  and  then,  / 


prli*  ultruX'^^^^^^^^  -r /^-  ^^  -  w«t^., 

ii-on.S|iUJudgJjrt       1^^^^ 

«  WM  un<l.,r  tholnpr,  Ja  ttTC  wi  1  U       '?  "';''"  -''  "'"'^K«.  »»« 
"  •itron.ity.  \  *••  ''••  **"  »''°  r'o'"*  «'  ^ylng,  at  ih.  iMt 

Such  boiflg  tho  r««K,„,  of  tho  Judgment 
bo  correct.  It  i.  „ece«„ry  fir.t,  t^o,.mi„ 
iftlua  proof  loAvM  Borno  doubt,  it  will  |„. 
tho  different  quwtioni  of  Jaw  n\ml  by  il^«^*tsmm  — ;         v      " 

The  Important  fact,  about- which  accordSHSSK^  r    .        7r/ 
tie.  In  .ho  c«u.o,  are  tho  .t«t«  of  min7or  1»W*V     '  * '?  ^**'*  i*"""'' 
the  opinion  that  he  hin,.«lf  «„torS  at  thff        ""V^">eln.rriigo,«,d  . 
.nd  the  probability  of  an  n^^!^:^'  ^'^^  «?  ^o  tho  .t«^ofW. health, 

th^tZt:':?;:;^^         ^^^-id^nco  c.ubii.h« - 

facultic  and  that  he  h^TrZ^loi,        "»  rJ«y"«"'f ^^  <»'• 'ntellectual 
hi™,  did  not  think  any  mo«  thl  .      p  i  \""^  '^"'  '''"■*'  ''''«  '»''°""de<i      ^ 
from  which  he  waasufferZ    ImL      '^i'*  "'"'  1"*  """*  *"*  «f  ^^o  .ickne« 
that  there  i.  abuXt    r^!/  Tuf  Vcotf  t'!?'  *''"  ^''P*'^""^ '* "  «-'««><'•<' 

JMeBon.  who  attended  Scot  nhul^^^^^  P^'"*-  "  »'' 

day.,  till  the  inatant  of  his  death  Scott  «  To.:/  n  ^""  h"».  during  three 
interrupted  sUto  of  mental  ^ItiT  ^«  «o«tmuftlly  m  a  complete  and  un- 
for  him\o  know  whathe  LI  r^ J     'T"^'  ''"^  "?'^  >t>no«ible 

Pf«K«  suffering  fromTaVtdttT^^       bj  it.  nature,  dooi  not  leave  the' 
a  intellectual  faculth^l.uyZtvtrF!^^  "l'"^'  ^'  *"*"  ^"j*'^^  the  u  Jof 
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AunSoott, 

n. 
Piquet. 


attacked  by  an  ciysipelatous  inflammation.  He  concluded  from  the  examination 

he  made  of  the  patient  "  that  he  was  bdokcd  for  delirium  tremens:'    «  He  was 

in  great  mental  perturbation." 

Haying  left,  after  this  first  visit,  the  Doctor  received  "trom  Scott,  himself  a 

r_  note,  in  which  ho  demanded  the  pills  that  hp  had  promised,  which  surprising 

him,  he  returned  to  see  him.     These  two  visits  were  in  the  afternoon.   /The 

f    second  time  he  found  liim  at  his  door,  going  out 'into  the  street ;  he  tlesftribes 

his  state  and  says :  ^"  That  he  had  all  the  characteristic  symptoms  of  delirium 

<r«m«i«,  setting  in  with  an  unusual  intensity." 

The  Doctor  accompanied  him  4©  Madame  Paquet's,  where  the  Doctor  re- 
mained only  a  short  time.  He  returned  there  in  the  evening ;  he  cannot  say 
if  he  stayed  there  all  night,  but  he  is  sure  that  he  remained  there  the  whole 
of  the  night  of  the  l^th.  He  stayed  with  him  the  greatest  part  of  the  time, 
during  the  whole  of  his  illness,  leaving  him  little,  day  or  night ;  the  whole  of  the 
.  night  of  the  15th  ho  was  labouring  under  a  state  of  mental  hallucination.  This 
mental  state  became  worse  during  the  night  of  the  lGth,"and  generally,  there  was 
"no  marked  improvement  in  his  mental  capacities,  up  to  the  time  when  he 
"  awoke  from  his  sleep,  sometime  before  his  decease,  on  the  18th:'V  VOn  the 
"evening  preceding  the  arrival  of  Dr.  Fisher,  which  I  suppose  to  hav&been  the 
"  16th,  the  notary  and  the  priest  were  present. 

•'  Oh  the  afternoon  of  the  following  day,  which  I  take  to  have  been  the  17th, 

"  Doctor  Fisher  made  his  first  visit ;  on  the  evening  of  the  Wednesday,  Mr. 

"  Scott  died.    It  tvas  not.  until  late  on  the  night  of  the  I7th,  that  the  deceased 

"  procured  what  may  be  said  to  have  been  his  first  sleep ;  he  could  not  have  had 

-"  any  sound  sleep  before,  as  he  was  not  under  treatment  oi  delirium  tremens,^ 

On  the  l7th,  the  Defendant  Paqjjet,  havin'g  been  informed  by  the  Doctor, 
that  Scott  was  in  danger :  "  she  appeared  surprised  that  the  deceased  was  at  all 
;  connected  with  danger."  Doctor  pisher  after  having  consulted  with  Doctor 
Jamieson;  "called  afterwards  on  the  18th."  Dr.  Jamieson  represents  that 
he  was  preveilted  by^  the  Defendant  from  treating  the  sick  man  as  he  ought  to 
have  been ;  Doctor  Dorion  was  called  in  and  refused  to  interfere  :  "Mr.  Scott 
"  was  dying  or  was  dead  when  Dr.  Fisher  arrived  (on  the  18th.) 

"  The  disease  was  npt  necessarily  fatal.  It  wSs  quite  jmssible  death  would 
not  result:'  He  adds ;  "  on  the  fecond  day  of  my  attendance  (the  16th,  the 
"  day  of  the  marriage,)  I  attended  during  the  gre^r  part  of  the  day,  and  left 
"  to  dine,  at  my  boarding  house  at  about  half-past  one  or  two  ;  When  I  return^ 
"  it  was^  towards  evening.  The  cindles  were  lighted! "  I  had  been  absent  two« 
"  or  three  hours  more  or  less.  \  ,i-.  '". 

When  he  returned  there  were  s^vdral  persons  in  the  bed  room  with  Scott,  the 
Doctor  did  nbt  enter  there,  but  he  r^^cognised  the  voice  of  Mr.  Ancey  the  priest, - 
Archaiubault,  the  notary,  and  Mr.  F6r6 :  :*.'  passing  congratulations  on  what  had| 
'taken  place."  After  these  had  gaa^  he  had  caused  a* question  to  be  put  to 
Scott  by  Mme  Paqiiet  to  which  heansw^ared  properly.  He  adds ;  « I  had  not, 
At  the  time,  the  slightest  knowledga'df  what  had  passed  or  what  the  busineisB 
"of  the  priest  and  the  notary  was  oh  Uie  occsMon  of  their  visit ;  it  ia  from  thft 
"  etfect  of  dettrium  tremens  i}MXSQQit  died." 
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In  cross-examination,  besavs.  " Frnm  ♦!.  u    •     ~         ~ ^' 

d,d  not  look  upon  the  disease  as  a  Jlv^,  "*'  '"'**''^'  «"*^  ^"^  d*y.K 

it  were  not  ^ontJiZTih^Jit^  <J«P«»ded  upon  it.  a»d  i^ 

count  of  mental  incapacUy,  butt^nrZ  ZT  ''''^'  '^  "P^"-''  «"  ««- 

::r.-K.ocont^,.,|^^^^^ 
i>^^^tJ:s:^^^^ 

evening  before  his  death,  and  theSninf  J  ^.r''**  ^'^^  °"  ^''^  ^^tJ*.  ^^6 
18th  When  Scott  was  dying  iTas  al  eZ  II  ^''^.r""^*'  ^«  '«'""'«<^  *e 
18th.)    He  said  that  sLf  was  arcKiilr^^^^^^^    '  *"^  «  <>'»•*»»«   ' 
tation  it  was  agreed  that  they  ;o  W tljlf  tt*"!"?  "''^^' '  *»««'  ^o"""!- 
away  under  the  impression  thai      h  wfu^^^f  V  ''™»^rP»-h-"  He  went     • 
Scott,  he  considered  him  as  incapaWe  of  1  f        ''"*"*"*•    "^^'^  ^^  ^^ 
few  questions.    His,  was  a  very  bad  cl  T^i^  '"^""^^^^ '  ^«  P«*  him  but 
he  died  of  this  disease.     ' ''"^  ^^"^ '''^  <>^ '^'^*r^um  tremens.    He  thinks  that 

' '^^^^^"t:^^^^^  preceding  ones,  with^  ' 

-ho  was  there  in  Ae  serle  of  Seott  ''^^^^^^^  VTT'  "  '^""^^  Kerbey, 
he  left  his  house  to  go  to  Mmf  prau;t's  H*^  '1*^'  ''"^  "' "^^'^^^^n 
this  .Uness  nor  i>r.'p^A«.  ^aw  sTtt  on  thf leT  f"  ^"  ''*'^"'«'"  •  »^'«>- 
consequently  cannot  say  whether  he  wrdl'  ^*^"^  *^«  "•»^'««.  ""d  , 
only  saw  him  on  the  16th  the  eveninTh  ?  "^r"'"  '''"*  ^'^  *>'»«'•  Kerbey 
saw  him  on  the  17th,  J  n  the  3.    f'V  '  T""^^'    ^'-  ^"^^  only 

U>eonenortheothe;knows    oww^tt^riet'^^^  ^«'^^- 

marriage  tookplace.  ^^  ""^  ^^^^ '°  t^*®  «^ehing,  when  the 

admits  that  on  the  16th   he  eft  ^1?!      r      '  '^""''"^"J  °*>^'  J?«  himself 
two  o'clock;  thatheonVreutelffh       r"*''^  half-past  one  and. 

lighted.    Thus,  whatever  he  r/t^^^^^^^^  ^en 

left  him,  and  when  he  saw  him  alt  in  tZ       *''**''  ^^  P«*'«°^  ^^A^     - 

««^^  positive  as  to  .zrzzx::^^  ""^  -'^'^  *^*f - 

>^,  state,  that  by  MnAncl^^Ji^^^^  *?  ^««'  ''  «"ffices  to 

,^^  that  on  the  16th  Dece^l^^^s^ffo'T'v  '  ^  ■^•'^"'**«''«'  '^  "  P'^v^^^:      ' 
^   h«d  a  scene  that  day  with  Lt'sLtt^^^^^^^  ^ 

,      /- t»»at  purpose,  he\adse„rfoStt:^^^^^ 

f       «a,y,  the  witness  wrote  at  the  reauesTof  W     .  .?      ^^P^^^^tio-^  was^neces- 


AnnSoott. 
Faqiwt. 


.    The  dispensation >me  the  following  day; 


the 'dispensatieB- 
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came  trota  Mr;  Scott  to  inform  Mr.  Ancey  of  it.  H«  says :  I  found  Mr.  Scott 
much  better  than  the  eyening  before,  calmer,  and  suffering  less.  It  was  about 
five  o'clock  in  the  evening,  he  was  completely  conscious.  ;.* 

He  relates,  what  took  place  before  tho  marriage,  the  oath  they  made  him  take, 
and  he  relate?  what  took  place,  several  years  before,  between  Scott  and  father 
Martin,  when  tho  same  marriage  was  in  question.  (See.  the  testimony  on  thi* 
point.)  After  the  marriage,  Scott  express*^  his  satistaction  at  what  had  been 
done,  offered  the  witness  the  gold  pen  which  had  been  used  on  the  occasion  j 
Scott  himself  gave  the  names  and  ages^pf  his  children  ;  the  ceremony  lasted  an 
hour  and  a  half  or  two  hours ;  neither  the  15th  nor  the  16th  was  Scott  in  dan- 
ger when  the  witness  saw  l^m  ;  Archambault  the  notary,  in  place  of  a  contract 
of  marriage,  suggested  the  making'of  a  will,  Scott  refused  saying  that  his  will 
was  made ;  that  it  was  a  marriage  contract  he^ished  to  make.  He  himself 
dictated  the  principal  clauses  of  it :  above  alL  Be  insisted  upon  t^^lause  of  ex- 
clusion of  community  (as  proved  by  the  notarji|.  Scott  made  him  promise  to 
•  return  on  the  morrow  ;  it  was  not  understood  that  the  marriage  should  be  con- 
cealed ;  the  witness  spoke  of  it  to  all  he  met ;  on  the  1 7th,  he  went  to  see  Scott, 
according  to  promise,  but  he  was  not  able  to  set)  him  ;  he  wa$  dozing ;  the  doc- 
tor had  forbidden  to  allow  him  to  be  seen  ;  on  the  18th,  the  Witness  returned ; 
Scott  was  dying.  TSe  was  very  much  surpj-ised  at  this  change ;  on  the  witness 
being  asked,  to  what  caus«  he  attributed  this  change,  he  answers;  "f  always-* 

*  thought  that  the  doctor  had  given  him  a  dose  of  opium  a  little  too  strong,;  , 
"  and  at  the  time,  I  expres8ed\t|ii8  opinion  to  several  persons ;  #hen  I  ma^j^fe 

*  him,  I  iiad  not  at  all  the  thought  that  he  would  die  of  this  sickness.  I  wo^' 
"  HOt  have  married  him,  if  I  had  not  been  convinced  thajtvhe  was  in^the  enjoy* 
"  ment  of  all  his  intellectual  faculties;  I  am  assured  of  this,  by  the  conversations 
"I had  with  him,  be/ore  and  after  the  marriage. 

\The  very  numerous,  and  very  searchiijg  questions  put  to  this  witness  in  cross 
examination  only  afforded  him  the  opportuiiity  of  explaining  mor6  fully,  on  what 
was  founded  the  opinion  he  gave,  and  the  reasons  he  had  to  think  and  to  say  :-t- 

lo  That  at  the  time  of  the  marriage,  the  16th  in  the  evening,  Scott  had  the 
full  and  entire  use-of  all  his  intellectual  faculties  ;  and\2°  that  at  this  time  nei- 
ther Scott  himself  nor  Mr.  Ancey  nor  the  other  individuals  present^  were  und^r 
tiie  impression  that  he.must  die  of  this  malady,  and  that  in  fact^  they  had  no 
reason  to  thiiik  so.  ' 

This  evidence  is;  on  all  the  iiriportant  points,  corroborated  by  that  of  the 
Notary  Archambault,  who  prepared  the  contract,  and  was  present  at  the  cele- 
bration of  the  marriage,  as  well  as  by  the  testimony  of  Grfegoire  F6re,  who  was 
also  present  on  these  two  occasions. 

Tliese  two  witnesses  reljite  particular  facts,  fcitculnstances  in  detail,  clearly 
phewing  that  Scott  Was  not  only  compos  mentis,  but  that  he  was  in  the,§iijoyment 
Zof  allhjs  faculties.  Both  agree  in  saying,  with  Mr.  Ancey,  that  Scott,  the  whole 
time  that  the  ex;ecution  of  the  contract,  and  the  celebration  of  the  marriage 
lasted,  was  seated  on4»is  bed,  his  legs  hanging  over ;  and  that  he  (||<ctated  to  the 
Notaries  the  prindoMteliauaes  «f  the  contract ;  that  he  insisted^  above' all,  upon 
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.refused  to  sign  on  his  bed,  though  the  12  T         Tl"^^^  ''^'^'''^  '*»*'  he 

do  you  think  that  I  L  LJZZ::f^X'  '^''^''  ^""  '^'^"^^ 

After  the  marriage,  Scott  said  that  ho  was  cont«nf  •  l 
and  said;  "  In  case  of  acciden^it  .^ould  h^  I"     ^  '  '  "'  "'*'  P^«°"^  ««J™ 
"  without  being  legally  nwrried  »         '    ^  ^   "'^^  '"'^  *"  '"^"^^  "7  ch"dren 
^^TJere  was  no  secret  made  of  what  was  p„ss%    ,„  ,,,  ^^^^^  ^^  ^^^  ^^^  J 

ito^t:-tS;^tr-  1^^^     — n^Ldica^,.^,^, 

celebration  of  the  marriage      d^hah^^^^^^^ 

felt  offended  at  the  oath  and  pro^e  whi?h   h^        ?''^^  °"'^'  ^''^''''  Scott 

tobnnging^pbischildrenirhrStho^^^^^^^^^^^^  a. 

by  a  Protestant  Minister.    Scott  oZtZt^'M''^  '''  h-self  married 
»t  was  a  matter  that  he  neglected  from  drytldr'r''""^''^^^^^  '^«* 

>edLt^t?^rt:::fr^t:^3tz;^*^^^^^^ 

tin,  it  was  that  he  ha<|  ^ot  understood  thlatuf;  S  .f  ""T^  '^  *'**^^'  M"*^" 
to  take  with  respect  t«  his  chil/ren    Thel  Ir  "*^'  ^'  ""''^'^  ^^ 

I«th  December,  in  the  room,  ^^t^IXr^^^^^ 

his^clerk  named  Dagehais,  F6r^  and' sev.r«l  Tk^  '  *'*^'^'"*''*^'>«"Jt 

in  different  parts  of  tLtouse    11  7slt7n?^^''^  and  coming. 
Respondent,  were  also  present.  /^'"l*''"^  ««'lba«It,.tepfat^of  th!    , 

wJt;^:^::;::^:^-^ 

not  proof  in  the  cause  of  declarationrand  L^   -["""T"'"*  ««««  tfer«>«'e 
.which  shew  that  h.  had  not  aCs  been     '1^^    V"''  DoctAioiWf 
his  illness,  of  the  opinion  which  I  ha?;;^^^^^^^ 

by  the  following  extracts :  l^  To  F6re  wTrrv  1  ■  ^'P"''*'""'  ^  W»"" 
tbo  marriage,  that  he  was  surprised  'hear  fhl^  Scol^  V"'  """""^  '"^^ 
found  him  so  well,  the  Doctor  replied    "1  th  7"?.  ^"■""^^'^'  «»  ^«  J*"** 

"  rCh  t: '  T  "^^  ^-  ^^^^^^^^^^^        *'^^^  -'^ ''-'' 

BoctorL:ti^t^:^^^-^  ^"  and  uuder  the  care  of  the  same 

"be  might  go  to'  Scott^r  wL  let  T    T'^T ^^^'^  P'»-'  "^J"*' 
tract."    He  HiH  w  ^f'.n  ..""!  "^°g  ^o^  h.m  to  make  his  n.....-o..  ... 
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tract ;  on  tti|e  contrary,  he  urged  him  to  go  there,  taying  that  there  wa&  do 
4|ingor,  in  his  going  out,  and  at  the  same  time,  speaking  of  Scott,  h»'  said  to 
Archambault :  "he«is  sick,  bat  he  is  tolerably  well."  Archannbaalt  adds :  "  I 
said  to  the  t)octor  that  St/dtt  was  asking  for  me  to  make  his  contract  of  marriage. 
"  It  was  thereupon  that  tho  Doctor  told  him  that  he  might  go  there."  IIow 
can  these  facts  be  reconcileid  witji  what  Doctor  Jamiesoi^tulls  us,/ in  his  deposi- 
tion, thatihe  day  of  tho  marriage,  ho  knew  nothing  of  WiiMt  took  place  in  his 
absence,  ll^t  he  did  not  know  what  tho  Priest  and  the  Nptaijy  had  come  to" 
do  at  Sjgotl's.         ji  -  j 

3°  "To  Globenski,  on  the. morning  afler  the  marriage,  or  the  death  (ho  is 
"not  sure)  the  Doctor  said  that  the  day  of  his  marriage,  Scott  ivas  eompletelj^- 
"  consciogs,  and  that  hi^  ^oko  like  a  man  in  possession  of  his  senses ;  Globenski 
^adds;  Dr.  Jamieson  t(>ld  me  that,  in  order  to  show  me  that  Scott  was  quito 
conscious  when  he  married."     -  .""  *"    ^        ' 

— '.  4°  Catharine  Goguette,  "Wife  of  Arpin  proves  th^t  in  July  oc  Augnst  1653, 
Doctor  Jamieson  replied  in  her  preseijce  to  Mme.  Paquet,  (Re0|)ondeat)  ''that 
"  most  certainly,  M.  Scott  was  eoqscious  to  (ho  day  of  his  death."  .^The  questioa 
that  Mme.  Scott  had  putj|im  wa^  in  relation  to  her  contract  of  marriage  with 
Scott.  In  his  answer,  the  Doctor^  made  use  of  the  word  "  marriage  "  with  re- 
ferenocTto  the  day  of  the  marriage  of  Mr.  Scott.  '  . 

Noting  in,  the  cause  explains  ^hose  palpable  contradictions  which  were  found 
in  Dr.  Jamiebon's  testimony,  who  ai  we  have  seen,  is  not  only  contradicted^  by 
.  the  other  witnessess,  bdt  contradicts  hitnself  several  times,  unless  we  suppose 
that  the  Dr.  wished  to  clear  himself  ftom  the  reproach,  which  appears  to  have 
been  cast  upon  Ipm,  th^  he  had  not  been  entirely  strangerto  the  turn,  ^[{p- 
gether  extraordinary  and  sudden,  taken  by  a  disease,  which  he  himself,  had  hot 
considered  as  dangerous  and  mortal,      j  •       "  I 

l^biatever  may  have  been  the  mental  state  of  Scott  before  and  afijer  marriage, 
during  the  day  of  the  16th  December,  it  is  impossible,  with  the  proM,  to  coma 
to  andthaj^tonclusioa,'  if  it  be  not,  that  this  marriage  at  least  took  place  in  a  ' 
long  ['and  peaceful  lucid  interval,  during  which  he  had.  the  use  of  l^is  mental  fa- 
culties, and  could  contract  "  avec  cf^nnaiasance  de  cause"  (knowing!  what  he  was 
about).  The  contract  of  marriage  proved  to  have  been  dictated  to  the  notary 
by  Scott  himself,  is  assuredly,  not  the  production  of  a  madman ;  cjn  the  contra- 
ry, its  wise,  prudent  and  reasonable  provisions,  prove  his  intcnigen(|e  and  lucidj;- 
ty  of  his  mind  at'  the  time  of  its  execution.  The  Doctor'^Iumserf,  always  admit- 
^  thisfadt,  except  in  the  deposition  he  has  given,  as  witness;  thuswe  must  con- 
clude that  it  has  been  </Wrongly  contended,  on  the  part  of  the  Appjillant,  that  at 
/  the  time  of  his  marriage  Scott  was  pot  in  a  condition  to  contract.  .'. 

From  the  same  proof,  we  mu^  also^  conclude  that,  at  this  time,  Scott  was 
not  at  all  ujgucr  the  impression,  that  he  must  die  of  ihe  disease  from  which  he 
was  Fuffering,  ^hat  he  had  no  reason  whatever  to  think  so,  aud  that,  in  fact,  no 
^.one  thought  80\  not  even  Dr.  Jamieson  aa  he  admits.  -^ 

We  might  tli'^n  leave  the  cause  here,  and  siy  y»rt  the  Plaintijr,  having  failed 
'    ake  proof  of  the  allegations  of  her  demand^  £h«<<  judgment  could  not  be 
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othL  iruhe  Inferior  Courf;>^aj.as  been,  todlsmiss  the  ftqtion  as  has  been 
tiojiproduccdonthepartofthoRespond^nts.  ^  "^n- of  the  excep- 

mJo^  f  ^    ".*""  iwi-greoogntod  it  tl,,„,.l,e^  dL,tly», 

^Wm  the  ordWci  of  leao^hiclidMreed  the  nnllity  „f  „„ri,^  „. 

Ibe  cffildren  born  befcw  <m  tti.  Mme  footiog,  in  .n^o«,i.  „  »L5    ,3 
ag^had  ..ken  p.«e  ..  «,.«„»  .^  this  uil  ,1^'"''  ■"'''"'*'  ""?*  . 
ThM  c^Mderation,  which  doe.  nolsdmit  of  donbteaailv  mdW™  ,f„i„^,  ' 
taw  .hfeh  tho  B«fond.„t.  ,t.«>h.  «,d  th.  -^^^^^     ''"■"  ^  "°'~'-- 
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in  njainteinlng  the  VBlid^f  a  marriage,  which,  oth«»wi»e  would  appear  to  bo 
absolutely  of  no  con«e^«pnce;  for.^^ving  been  Mrnied,  only  two  (day.  before 
It  wa8  d.880lve.I  by  tlwideath  of  onb  of  the  parM.  .  The  matter  ia  L  other^s^^ 
•when  we  noMce  that,  i%|.i^Warri«ge  is  valid,  tlimother  in  the  eyes  of  the-Iaw 
18  regarded  tbcf^ame  a,|f:«he  had  alw«:^en  Mwfiil  Fife  ;  thanhildn,.  will, 
m  t  us  case,  lui^e  all  ^he  Wlranta^cs  an^iPvilegcl^ising  from  bX  IcglLate, 
while,  ifthw  n^rriagc  i»v;lBuH,  the  n%her  an«^  clldren  loseHfoteVir  theliiiil 
ttatua  th^  b^^nyoyed  {loth  the  one  and  th^  oM  are  r#)fiilllcffit^tt«k 
with  all  thoyiflfatei  ""''  *»i'*^''''^ad,|,i,tagc8.wWc^  fill  from  S^ 

means    of  jubsiat^jf  ^htteh   Ifw^bt 

trealjli  "^r'as  hi»|&fu™»i«,^.  .  ^ 
leir  father^  ^^^^^'m"^ 
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to  tipr^i^ei^^l^  t^^  of  Frioce,  aij^li;5ab3»' 

^^#  V*  9r<lfi^«[<»clare  %H,ft^^aririage  contracted  t»  extremuf,  the  \%, 
f*!^^mm4m^  ^^m^^^^  tiatwi^itfwas  contracted,  not  only^th'*    & 

r  S*  T,  !^Si:l'*^^"S''^«<*>™««'^1>°<»  tl^t  J»f  was  convinced-  thrft  he  t^a*.  >  \ 
•Ih^nm  ,ih^|||aa^er,of  a  near  di8^^utioni|■^«(  this  important  point,  and  i  '"V 
which  IS  One»p^>o<rA  «p,  which  is  Ij^sed  %  Ji^ment  appealed  from,  no  '  I 
positive  aupihf^^atever  has,  been  oiieji;  it^s  th^n  we|r:to.8uppIu  tl^is  defl-  V     ' 
ciertcy  111  reMi%jto  those  which  folIot?(namely^  ^  <     \  '|,x' 

:  "Th^C^t(^^la|d^tiime)  supposes  a  man,  iii:sucli*48tate  of  depression,  that  1   \ 
!"he  reg^rd^  |^i«tii.*8rea^y  tomake  ita  final  assault,  a  man  who  ywlds  to'     \''^ 
"  thd' ^olence  «l8  'i*l»  who;  bping  unable  longer  to  reskt,  abandons  all,  renoun;      i^' 
^oesall."'   '   ■s.t  'T^M    ;,     ;,..>>»  .  '  .        j 

•    .IVol:,p.^ei'^:.;'  ,  :j  -  • 

.^  ^y^^'^^  'k'^  t****  *?»«  dis^e  must  be  in  its  last  stagfe,  in  order  to 
give  the  rigjfttofcbject'to  it.    Although  a  person  be  not  iR  a  good  condition^ 
sajfs  Charonaas/if  at  any  rate,he  is  not  8oovercom*V?itlh  di'seaee/thpthecanm  "^ 
.giiris  ^ttentjeffito  ^la*  affairs,  he  wHl  be  regarded  as  iq  fieialth.  ArfSt  of  bth  N 
v^mber,  1565.,      ;  :         ,  °  V  * 

"  Drt^sy  is  not  a  'sufl^oiently  strongMfcn  to  cauae  the  annulling  o 
'  tion  inter  vivos  According  to'  Htre  .(^jpjprie  Ricard,  unless  it  was  i 
^  ♦*  stage,  and  inflicted  upon  the  sick  man  the  assaults  of  dapfh." '  tf 
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\^:m-:WT^  ::'V  *:*'«'f<^"'  "«<=«'«''"7  tl.nt  the  sick  man  nee,  so  to  spoaL  that       ^^. 
>  ready  to  give  him  th«fat|il  blow.  ">  "poaK,  inat       «qu«. 

JfoiiVrif,  On  the  article  277; 

^     »«^  wo«  to  bo  regarded  as.mor/ia  cawaA" 

!«f?ir</,  Donations,  1  Vol :  p.  2|7  ot  28,  •        ^ 

m  8*ely  tl^oso  which  are  of  a  daigcrouB  character,  and  which  are  commo^J 
jnpanieAby.thej,oriloflA.apLachingdea^^^        a  wi»ch  are  commonly    • 
His  results  from  those  expressiois  of  the  custom 
.onatioiU  made  by^  persons,  ill  of  diseasos/.o«  trA.cA  a  ^eiy  de^th  in 
tooked  for,  hypenoM  in  appare4danffero/ death:'                -f-    y  «««'«  «» 
rJ'othm,  Vol.  6.  Donatioi^s  infer  wj»o«;> ^  ^ -  -  —  -^       ^ 

_  Applying  to  Ih.  ftcte  pro,»l  in  th,  o.„..,  fl,.  ^^x«.  est.bB.bed  bv  tbew 
ctauons,  ,e  c,n„«  help  Sndmg  th.  ™„.y  of  the  jndgm.nl  of  tb.  Cf  bio" 

•    '       ;  ■    ■■'■■■  ■♦      ■        "•  POINT.    •  ■  \     " : 


l^ 


\y 


,         On  the  second  question,  "thl^rigtk  collaterals  to  contest  the  validity  of  the 

'     bTr*^"    .^'\"-"^*;«  Btrongly  denied  to  the  ApHlant,  X  3r  of 

the  deceased,  is  m  the  collateral  line,  and  who  accordinVTn  *»..  p.     ^    .    i. 

.p^r  proved  .bii  ,n.,ity  of  .Lr  whtrZ^lT'lfSttLUn" 

d^yp^v^ltbat  Scott  li,«,fo,„„y  „.^,,ia.  u,.  R„™^^*"^: 

"«*><"'" "kB  wife,  and  also  trMtsJlhoobiMren. born  of  h.r  .!  ki    i    v 

p;;s^i1i:rc^£-fr;^fe^^ 

^between  the  p.,tta ;  .nd  not  onl/did  S«.U  treat  dCp*!.,  ^^Sr*?** 
tbe  othot  |i,pondento  a.  hi,  IcgiSmale  obildren,  and  ttatSri^i^  ^ '    .. 


«  ,       7 "»«<'•.. To cb«,go  ench  elMoofmrftoito  dqpHro.tS  Tf '  • '^ 
«.<«.  and  h^  position,  a^ .  ,.,m  „u^  .,j  j„  cbii«2ad7lf7»e^' 
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Uin  ,ige,  and  somo  of  whom  have  attpinW  »  Miitabl*.  simation,  tho  p«rHon  who 
undortakos  %b  grave  and  odious  a  tiink,  mimt  a«,nredl;  be  well  founded  in  hi>  po- 
•ition,  and  above  ail,  hi,  Hg1,Vhi8  qapacity,  to  raise  Uie  difficulty,  must  not  in 
any  ronpeQt  bo  doubtful.  :,  ^ 

Nowfe  it  very  certain  that  the  collateral  relative  has  tho  right  to  contest, 
against  the  wife  wlipm.hor, brother  has  rocogniied  as  his  legitimate  companion, 
and  treated  as  such,  ana  against  the  children  who  are  born  of  the  wife  lihd  of 
bw,,  their  state  of  logStimaoy,  whioh  he  had  himself  given  thorn  and  which  had 
been  ratified  by  the  publifi?  It  appears  not  only  thattk  right  of  the  collateral 
relative  »  doubtful,  but  also  that  it  is,  alpiost  certain,  th^  U  does  not  posses,  it 

M_  All*  -J  y^^  I 

In  support  of  Oiis  opiniin,  we  may  refer  to  thoau'j^orHiee.cit^  in  the  factum 
of  tlie  Respondents,  namely :—  // .   A* 

%«m«iM-2nd  Volome. "  Plaidojrer  (Pleading)  12,  paio  288.        ' 
«  i-L?  '".ow, gentlemen,  and  we  have  learnt  it  ^the  jurif^rndence  of  you^ 
^rrj/,  that  the  complaints  of  cdllaterala  are  regarded  wjth  little  favour, 
:  "in  the  tribunal  of  justice.  x  A-      "  ! 

^  "If  Hallows  a  father  to  avenge  even  after  £he  death  of  his  sqa,  thb  injury 
which  the  latt^rdid  him  in  marryi,^  against  his  will,„to  extend  his  Lima-  ' 
tion  and  h.s  anger,  to  the  second  g<H,c?ation,  and  to  punish  his  son,  in  tLper- 
sons  of  Ins  grand  children,  in  refusing  them  not  only  thehope  of  hisj.«cLlon 
bat  also  tho  guahty  of  legitimate  children  ;  it  did  not  give  the  samf  po^  to 
the  collatcr^8,.who  did  not  allege  in  their  favour,  either  the  prejudice  Jfk&ro. 
•ortheauthontyof  law  and  whom  a  spirit  of  self  interesUlirTe,  induces  S 
dishondur  the  memory  oS  tho  father,  and  to  distract  the 
"ren." 

Pago  291,     "We  could  nfttrgive  too  much  attcn^i^n,  to  folloW„with  exaetitu-  ^^ 
deand  even  with  scrupu^ity,  the  rules  which  «4  prescribed  to  ns,  boll,,  by  ^ 
the  canons  and  by  tW^rdinances ;  a  Judge  m;<^ tremble  witU  roasoi  when  he      / 
consider  that  he^erhaps  about  either  to  break  the  ties  which  the  very  hand    / 
of  God  has  formed,  or  confirm  the  parUes  in  a  criminal  engagement." 


i^ 


';ble  law,  when  the  q^uestion  regardsthe  status  of  parties^' 

i%«c«w«-2nd  Volume.    Plaidoyer  (pleading)  67,  pages  69.  VO."     - 
-  -.  We  must  regard  and  pay  attention  to  the  fects  of  each  cause,  to  the  greit 
^  con«deratH>n  of  tbepublio  interest,  and  not  establish  a  general  rute  wirhouC 

6XC6ptlO0.  ^ 

R«!n«^'  T'"i  T'  'u'  ^''^r^"'"*'^^  «••«  *^«  "^^t  ravouraWe- possible  to  the 

i%«me««-gth  Volume.,   33me  Plaidoyer .(heading)  page"  l60.       ^ 
«  For  our  part,  before  entering  upon  an  examination  of  the  dffferentreaspna. 
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^      In  the  fir«t  place,  an  important  tli«tinct.>  is  made,  which  has  b«en  exnlain. 

«ed  toyou,  of  absolute  nullities  *nd  of  thowwhich  IrlTni  ''f^r^''^''^\^^/^ 

^^tToduc.dinf.yo..ro(c^ahp!Zt'^  only  rel^Uvo,  and  in- 

"ailrrratatelTr''  ^\r'  F^'^  '"'''^"'^y  «'  incapaciiy/afe  „tf  Ion-    ' 
ger  in  a  state  t«  propose  them,  thetf  it  can  be  said  thfct  the  marnatB  is  «  ii 

were  made  valid,  n^t  that  it  is  without  ,  defect;  but  b^    Llf   ttLTln  ^ 

^Tx?  them  rather  to  the.r  pa«,ion  thap  tq  justice.         ^ 
"brtwrn'^Wn"'*''"^  ^""'"'  «*"«'-'«t'<?°-«.«'at  there  is  a  groat  difference 
"  hL^T'"^  "  "'""^^  '•^"^'^  '"»  r*"'  ''«<i  »  "a-ag^  which  death 
^the  fofAor  caje    too  much  care  cannot  betaken  in  the  discussion  of  all 

«  ,  rao  ^        .5  ""  -!"'"!<  *?«:!<  ^'i'  •»  «•'«««<  (0  •■»/«M«r  o/-<J,  child. 

«  «  pJt:      V  of  ro*»titi„.  if  .he  coatraoUngp.,.™  b.a  hjd  ««ir 
■   Jk  riSl^'^h  ""^Wof -M^'ScoU  would  h.«  -b«„  celebrated  a,  fc, 

'Jbwr^rfei  ^„rfi^erWol/4,  Chapter  Ist  p.  409.      ^^  ^ 

^'  A  c5literal  relative  cannot  appeal  comme  d'abus,.3s  to  the  celebration  of  th^ 
^  mamag«  of  a  su,nj>arent  (juusrehUve)  under  i^retext  that  there  are  nullities  in 


m 


k^ 


162 


^nn  loolt, 

FaqiMt. 


COUBT  OF  QUHN'S  BENOff,  1 


\ 


-      -      — ^  *l    ■  I    HI  I 

p.  410.    "  Tho  ndvocato  gonorni  I>ngi«»«)«u,  who  miulo  n  v«ry  bouitiftil  nd- 

dr««s  having  explninoJ  th«  f«ot,  «ndj|^||||Jjpg  with  much  cl«arne.«,  n». 

'rowed  down  tho  whoh,  coat«HU^MHn|^o,.o.it!on.  il^ntionod  above, 

.nd  Mid  wUh  r«««H  to  tl>o|MgpPo  .litHculty  that  a  collateral  rela- 

tiv«  coultHifl#,„«ko  an  Hi>j^mW7aku,  aato  the  cd«brfltior»  of  a  inarrl- 

^ ago ^  that  ihcrfl^waa  only  Jjp»thor  ami  mother  whq  t»ero »(fmiMil)Io  to  dolt; 

„  .    ,  *  ^t*     *  »*        ^'»"t  it  w«8  a  very  niiro  maxim,  founded  upon  the 

JudgmontHof  theCoii^vthatifit  wore  Bomelimos'alloweOJo  collatflraU  to 

appeal  comme  ttabut,  ft  wa.1  wlion  their  fohlivt 

"  unworthy  «|lianca»  which  Wa«  not  tho  presuntiiir"'  ^,  •     '; 

Tho  marriage  wi»  ^onHrmod  and  .locl«re«|^valid,  altUigh  ft  bud  Wun  ab 
tUteiU$,Mid  notm^j^tending  the  ordinaneos ^j4.d  tho  ountoli. 

And  it  is  add<^ttt  there  was  mucli  tha\Vp««ranco,  t&t  what  obliged  tho 
Appellant  to  chitW'the  Aatun  of  tho  oliiiaroo,  wwthe  deXro  that  he  had-  to 
•voidpaying  vdiail.l  owoJ  to  the  succonalo^n  ef  Jean  Bignon  tli^ir  father.        _ 
'^^'f  f%k  Vol/XI.  Verbo"  Mariago,  page  308  and  following  to  378^ 


M 


.  4 


'l  ■  ^V^    "Y'^'-':'  '^luv    lunnngo,  page  .JOB  ao<t  Jollowing  to  378. 

here  are  ?<|j^r?&*4fcfero  i}0veral  n>>tablo  arrils  whidi  have  rejected  the  de- 
^     Wilnd  of  collaterals,'  even'  where  there  had  not  been  any  recogpitjon  of  Uia  child- 
ren 8»nco  thd*leaih  of  tho  fifther.   In  parUodw,  in  the  ca«6  of  the  Chevalier  do 
•       *lavigny  marfiediohissewra^.      .  V 

.■  There  was  hwo  disparit/of  condition,  and  a  clandestine  marriage ;  however    jA 
the  Comto  do  Flavigny  brother  of  the  deceased  was  refused  in  his  doii^and  to    ^ 
contest  the  nawiago  which  |^  had  fiovcr  recognised,  and  although  he  offered 
to  support  t|io^other„and  tlfc  %Wd,  the  Court  granted  civil  effects  to  Ui«  mar- 
nage  by  ArrSi  of  d»te  zSfld  Aufwt  1768,  page  871.  .         • 

\  Page  pr2.    There  is  reported  «h  ^rr|^  of  tho  aist  of  Docemlior  1119,  when 

it  is  said  that  tho  Advocate  General  Se^uior,  ujfc^fully  appli6"d  this  laif  of  the - 
•.Emperors  Marcus  and  Lucius,. whicU  does  so  mucli^onpi  to  thri&'  re^,  Moiie- 
mur  et  tem^rii  diulurnitate  st  |^ero  ti%wm»».  ^ormi.    &e  woman 
Bouchatd,  had  anumerofisfamyymiho'Wffb'esides  w^Fthyof  tMo application , 
of  this  law.  r  •  / 

To  m  these  citations,  wo  mmimdom^f'grfiab  weight,  andl^ery  DMitiVaon* 
this  subject;  it;|p  from  Merlin  ;         #^  ,• .         '■'  m  f'^       W?       *••*; 
..Questions  do  droit,  10  Vol:  Sect,  ^pnge  19,>ben  Bo%ay»»'  '""Yil  6^      '  *| 
•♦tamly  th^^OoWi  of  Appeals  has  wtt)ngly  degiaed(in  ed(|gPi{|^  the  aomands      -^  ' 

of'collatettilrelatives, against  a  njawiago,  which  ha^JMacPry  subsisiod  till  the  . 

*'fMh  of  their  relative^:  VYes  I  „certainJjttho  q#^  w»ngly 'decided,  or  at 

"any  rate  it  has  diecjded  agailisl  tha  upfversal  ja^RdenW  of  the  inciont.trf. 

Hunalar    We, eanld j:11te  more  flian  50 ^fits  wft^  hay©  declared  cdl^orals 

Wyjlili^;)^,  asWt-admis^iWoJp^Jlegeov^faroaaons      absolute  nullity 

,1  ->'    •  Mertin^ly  citoi  a  BtnglellwI^dorodby^oParliamont'of  Paris,  the  Slst 
^  '    DflceBibec,l77&  o^tBo  conclusions  of  th^  Advocate  General  Seguior. 

,  f AfccorSing  to  what  procfidfiS  wo  cannot  doubt  but  that  the  Appellant  was  nO^t 

qualified  to  contest  ttaJvalidity  of  tho  mawiage  and  the  legitimacy  of  the. child- 
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Mn>hor  l»rotl.or  eren  in  the  c««  where  tho  I«K.Iitj  of  the  m.rrUge  .nd  th, 
%Jtim«oy  <>f  the  children  ha<l  not  Uen  recognin^U  by  lier«,lf  m  the  Uo-poml- 
•Bt«  contena,  which  brings  u»  to  the  thir.l  question. 


Ann  Io0|§ 


Ill  POIHT. 


I^wl  f  I  ^ir  *"  n  ""'"'"  "'  ""^  ""•PO''^'"'"". "  "Ubli.hing  U.0  iMjknow. 
Wgemont  lya!.e  App,,IlHnt  of  tho  marringo  of  her  brother  and  The  legitimacy 
of  h..  children.  «,.|H,ur  cBtablilf.ed  by  the  proof,  and  .ufflciont  in  law,  to  prevent 

h^al  owed  to  pa«,  before  putting  fo^th  hor  claims,  .ppear.  little  fitted  to  .hew 

iim$lH,  waa^erself  strongly  convinced  of  hor  ri^t. 
In  pofot^act,  there  ha.  oerUinly' bein  an  acknowledgement  on  tbftptrt  Of 
e  Appellant ;  now  in  law  thi.  ac^pnowledgei^t  i.  fatal  to  her.  ^  ^ 

G'Myo/ -Repertoire,  Vol.  XI,  Verbo  MariaS;  P.  883.  8  4. 


the 


15  "B 


reasons  d  abus  ar«  absolutt." 

VMe,— Guyot  alreatly  cited— from  page.  368  et  813. 

«»-^r/*.— Of  ploaa  in  bar  0«  rfe  „(,n-r*wi;oi>)  page  804  :— 

regard  to  even  absolute  nullities,  .uch  a.  those  re.»lting  from  want 
«  ««  1     Tl ,   '^'''.^  *''"  P'«P«'  P"«»t,  there  had  been  variatfon.  in  th«  Juris- 

''2er7edlKt7"r""r";''r '"  '^^  ^^'"  ^^^^-^^'^  --'»-- 

"  in  trijff  J^!.\"''''^  of  collateral,  rendered  a  person  not  admi«.ibl6 
-  Loinf.r!^V  . '^Jfc["  ""  ""'"•'  '^'  matter  concerned  a  relative  who  dis. 
:«  honoured  the  faraflp  an  un>Yorthy  alliance. 

^^  «  At  this  timev  AocmoveHl  after  tho  Edict  of  the  month  of  March  lfl97.  it 

-!lTr  T^"*  'u'  *''"*  ''""  **'•'"  ^'''  "^^^'"^ '«««»"».  «J»«h  """le  an 
^^  ^m^ntial  nulhtyin  the  celebration  of  marriages,  the  collaterals  ifter  the  death  of 

father  ,«r4  mother  Were  entitled,  not  to  come  directly  against  these  marriages, 
:.  S*^.r'i  "'''•^""«"«^  '«»  ^"^  t«  «"««k  them  by  appeal  comme  e/'a&«  Jn 
incidentally  by  way  of  exception,  to  defend  themselves  against  a  demand   1 

mgt9  the  family.     But  when  collaterals  or  other  relatives  had  approved  or 
.  ^^  formally  rccognued  the  marriage,  after  tho  death  of  husband  or  w^e,  that  i, 
to  say,  when  thc.r.aghts  had  arisen  and  wer.  rested,  they  were  declared  not 
^  admm^Ue.    It  may  further  bo  said  with  reference  to  civil*  marriages,  which 

"  ,^"7';V' r".."*^'";?  '^"'''*^'  ""*  ^^«  "«"  '«-  ^'^  "«*  '""  counter  to  this 
last  state  of  the  law.  ; 

In^  the  present  case,  the  Appellant  only  demanded  the  nullity  of  the  marriage 
^  !1!k  r  r"  "?!'  f  ««l«bration,.and  aftpr  h.ving  recognlad  it,«s  well 
w  the  children  born  of  it,  by  ^be  transfer  which  8Ke.«,ade  to  her  fwl  sister* 

IZtZ   V   T'  r''T"  *'^"  ?/  ^''^  "^"*  ^^^'^^  ^P^"*"*  ^  fo^  their  own 
brought  an' action,  based  upon  tli!*  transfer  Jn  July  1863,  against  the'  minor 
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nau«t. 


^ 


cmrtn  of  thdr  brothT,  ffirlng  Ih.ra  tho  quality  of  htfr.  and  leg.|  rtr^r^mni^ 
tlv*.  of  thtir  f.iber,  th«  l«t«  WillUm  SI.  Sootl,  .nd  d«tn.mllng  .condlo.yaa 
■ff«in«t  thcfn,  in  tliciio  c|U»liiitii. 

Vid,.,  Scliedulc*  No.  18  ot  21*— felioiH  18  it  }». 

IV   POINT.  ' 

Th«.tiituiofU.opiirti«i.  having  beiii  r«cogni«ed  by  ctrUin  membon  of  tht 
foinUy,  can  it  bo  contcKtwl  by  Ui«  othum! 

The  HiMon,  of  tho  Appellant  JJarbara  and  Jane  bat e  rocognl«;i  th«  onalttl^  of 
the  lUnpondont.,  aa  reprownting  tho  aucccwlon  of  their  brother,  in  iuing  them 
to  deolaro  executory  ag«n.t  them,  a  judgment  which  they  had  againit  hia  aBo- 
cewion.  '  ^ 

No»f,  According  to  Mr.  Cochin,  cited  by  the  Ilonpondonti,  4th  Vol.  p.  507, 

oauM  110,  (he  itatu;  condition  of  the  pnrticH  being  imliviuiblc,  cannot  be  reoog- 

nuod  by  ccrUin  mombem  of  tho  family  and  contested  by  the  othera.    The  gitt 

of  his  proposition  beinur,  that  when  tho  stntuH  of  a  chUd  ja  assured  wltb  NlMOt 

,to  one  part  of  tho  family,  tho  other  relatives  cannot  attack  it.  ■     "^ 

If  snch  be  the  law,  two  Misters  out  of  three,  haviflg  rocogniied  tho  tlatiM  of 
the  Respondents,  Uie  third,  the  AppollaM,  i«  excluded  from  the  right  of  CAnt«»^ 
Ing  It  to  them  :  otherwise,  the  t>yo  sisters  who  havo  recogniwd  tbe  )egitiina(!y 
of  tho  Respondents,  not  being  able  longer  to  contest  it,  and  witli  respetit  to  tbemi 
tfio  Respondenta  requiring  in  all  rcspocta  whatever,  to  bo  regarded  forever  aa 
legitinmto ;  if  we  admit  that  aOer  Uiis  tho  Appellant  could  contest,  with  succeat, 
thip  Slime  legitimacy,  this  anomaly  would  resylt  from  this  fact,  that  aa  to  one 
portion  of  tho  same  family,  the  RespondonU  would  bo  legitimate,  while,  fer  the 
other,  they  would  pass  for  and  be  treated  aa- illegitimate;  This  discordance  is 
neither  just  nor  tolerable,  and  could  not  bo  legal ;  better  to  adopt  the  maxim  of 
"  Cochin  when  the  itatui  of  a  child  is  assured,  with  respect  to  one  portion  of  the 
*•  family,  tho  other  relatives  cannot  attacks  it 
CocAin,  Vol.  4.Cause  110,  p,  897.  '     ■' 

••Would  the  minor  be  recognized  as  capable  with  respect  to  one  portico  <if 
"  his  family,  and  incapable  with  respect  to  another  portion.  The  status  of  men 
"  U  indivisible ;  what  they  aro  constantly  with  regard  to  some,  they  are  the 
"  same,  with  regard  to  the  others,  and  principally  in  theliosomofone  and  the  same 
"  family,  it  is  not  possible  to  conceive  tbata  cWld  is  at  once  capable  and  inoa* 
"  pable  of  all  successions,  according  to  the  different  members  of  the  family  who 
"  present  themselves." 

■:;■■.''•■      "     ■"7«     '        ,' V  POINT. 

It  is  useless  to  enter  fiito  any  details  on  this  6th  quostlen,  namely,  ty  know^ 
whether,  the  ordinance  of  1630,  on  which  is  founded  tho  nullity  of  marriages 
contrasted  in  extremis,  wap  in  France,  and  ojighthere,  tobe  rigorously  restricted 
within  its  strictest  terms,  and  ought  to  be  interpreted  &voarably  to  the  yalyTlty 
of  such  marriages. 

It  is  suflScient  to  refer  to  the  long  list  of  authorities,  wiich  are  fijond  iit  sup- 
port of  this  proposition  in  theTactum  of  the  Respondents :  authorities  whicKlwive    . 
no  doubt  on  the  subject.  '    '  >      '' 
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Jtmrmi^  Pahit.  Volt,  j^  119. 
*  We  miiy  mUl  ihitt  th«  ordinano*  of  l«30,  Ih  «  ponil  md  Mw  t»w.     A*  « 
*'p^ftl  law,  it  (iMt  not  Mtlmit  of  «xtohrfbn;  m  a  ntw  law,  lu  Urmt  ura  not 
♦♦Ikvorabro  agntnitt  tho  <liiip<Hiition  of  tlio  oU\  Uw." 
Cbehm  Vol.  4.  p.  207  «n«l  followiug. 

On  th«  ipfrit  of  tite  Article  0  of  llie  oriitiwnc«  of  1039  coDwrninff  luarriiurea 
fxtnmU,  "  -  * 

:*Tlio  trurf,  ttio  only  ciwj  to  apply  th«  onliniinco  (■  when  a  man  nmrrTee  at « 
"time,  whon  bo  fwl«  himiM'lf  dyinff,  wimn  the  violence  of  the  .ilneaxv,  «n<l  tbe 
"  impotcnoy  of  r#iiio«lie«,  makM  him  f««l  that  life  i»  rewly  to  depart,  wh«i»  he 
"  dqea  hot  longer  count  on  any  aid  ;  at  the  tatnrnily  fffli/,,  that  in  to  iay  what! 
«'  the  stroke  of  death  ready  to  fall  npon  them  i«  cipected  at  any  momcnt^and 
"they  <^nly  unite  theroHjivej  to  thoae  they  marry  with  the  view  W  being  im- 
•••mediately  and  for  ever  aeparated  from  them,"  which  ia  by  no  moaua  tbe  ciM 


Aim 


"Unforwoan  death  doea  not  render  the  marriage  diibjoct  to  the  article  0  of 
the  ordinance  of  1039.  (It  was  not  expected  by  Dr.  Jumioiwn  that  Scott  would 
dfe  of  the  diieaMi  ho  was  .uffering  from.     Uo  expected  he  would  recover.)  , 

Pago  200.  •    , 

"No  one  d»re  maintain  that  if  the  huiband  came  to  dfo  ahortly  after  tkl 
"  marriage  by  an  unforeseen  death,  thin  accident  would  change  th^right  ao- 
"  quired  to  the  wife  and  to  the  children  by  a  solemn  marriage. 

Pago  200.  V 

Arrdt  of  2pth,  March,  1509,  confirming  the  marriage  of  a  ihai^  who  died  tha 
very  day  on  which  he  caused  Jiimself  to  be  carried  to  the  churph  in  order  to 
iraceiyo  the  nuptial  benediotioii.  ;    .  I 

In  our  okse,  the  sole  reason  why  Scott  did  not  go  to  the  Churcb,  wa^  that 
bemg  a  protestant,  ho  would  not  go  there,  and  thence  the  hoccseity  of  the  mar- 
nage  at  his  domicile. 

P«ge  «2,  A  893.    On  the  spirit  of  ilie  ordinance.  ^ 

.'^  1*.  "  It  must  be  agreed  that  it  is  i^n  entirely  new  dispoaUu»itrand  which  had 
••not  ita  foundation  in  any  previous  ordinance. 

^  ».  **IUa  a  penajiaw  the  rigour  of  which' is  extreme,  seeing  that  both  the 
**  guilty  and  all  bia  posterity  are  involved  in  the  same  penalty. 

«  .  "It  would  appear  that  the  legislator  only  had  in  view,  these  shameful 
*•  allianoea  ttrhfoh  cover  families  with  disgrjfcjj"  \  '  ' 

/o«nia?d«a  Audiences.  Vol  8.  Lib.fl.ij^Bplftpage  472.    Col.  let. 
^  "We  ttudentand  by  these  words,  ex#(mitjfr'bf  lite  (extriniti  de  la  vie,)  the 
•  time  when  a  sick  man  does  not  see  hope  «rret^n^ing  health.    His  time  ia  so 

near  death,  that  wd  may  say  in  a  manner  that  the  sick  man  ceases  to  live." 
^  *'Arrit  of  18th  May,  1085.    Marriage  of  Sieur  Talon  de  Bouval  with  his 

aenr^nt— mado/»n  ftWreww,  declared  valid  with  civil  effects  and  collateral  rela 

tives  declared  not  receivable- to  contest  it."  V' 

Bourjon.  Vol.  1,  Note  on  No.  00,  P.  14.     ---— ^^^-hrr---- :-:'-■'-----■- -f- 

"  Nevertheless  a  magHage  contracted  »»  exinmu  by  a  person  who  being  xu 
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Ann  Scott.    «  fuirhealflj  awl  before  his  malady,  had  done  what  was  in  his  power  to  contract    , 
P»quet.      «« ,t,  t)ut  was  prevented  by  oppositions  or  other  difficulties,  would  not  be  in  the  \ 
"  case  of  being  deprived  of  civil  effects,  thus  decided  by  arrSt  of  the  Parliament    ' 
oCNorfflandy  20th  Jhly,  nip,  reported  in  the  6tb  volume  of  the  Journal  des       ' 
■  ■'  Audiences."  ''  ' 

.1  *     -  r  ^    Pothier..  Vol.  3,  Contract  of  Marriage,  No.  432. 

.       ,        "Although  the  marriage  was  in  extremis,  \(  the  person  being; in  full  Walth 

♦>  ;  ■  .     "  had  done  what  in  his  power  to  contract  it,  and  had  been  prevented  hf  the 

"  obstacle  which  had  been  interposed,  antT  by  oppositions  which  had  been  made 

>'*'"••.*':     "%m  which  he  could  not  sooner  obtain  relief,  such  a  marriage  should  not  be 

,'  'y^  , '    ""<^«P")'ed  of  civil  effects';  no  blame  can  be  impmted  to  this  individual,  it  cannot 

..     .       «« be  said  that  he  waited  till  be  w^s  i;»  cx/re»ii«,  in   order  to  contract  his 

-"  marriage ;  it.  is  therefore  not  the  case 'provided  by  the  law." 
:*■"   i  .'       This  was  very  wisely  adjudged  by  an  orr^i  of  the  Parliament  of  NormandV 

;'      ^       •  Jourttal  4es  Audiences.  Vol.  6.  Ch.  68,  R  474.  "^^isS  '         '^   '^ 

.4n:g/ofthe29th  July,  1719,  cited  above  by  Bourjon  and  Pothier,  dismis- 
sing the  4emand  of  the  mother;  marriage  of  the.  Sieur  de  la  Var^hne  with       • 
CAtherine  Habert.-  ;*  ' 

P.^76.  '•  Where  it  is  reported  that  the  marriage  was  celebrated  on  the  27tii*     " 
ly  at  two  o'clock  after  midnight,  when  Sieur  de  la  Varenne  accompanied 
"  by  the  brotheiCosme,  Capuchin,  his  physician,  was  carried  in  a  chair,  agonized, 
^  «  and  reduced  to  such  an  extremity,  that  they  were  objiged  to  carry  him .  back 
", to  his  bed  beVore  the' Ceremony  was  entirely  completed;  and  the  day* after, 
."'the  28tli,  thp  Sieui-  dc.la  V^eune-diod  without  having  received •  extreme    , 

unctions"    ,   ^-         .•  .    '"•-"  •.■>.■      • 

,      ■*"    •      •' '"'       • . .  *         ■  ■  f      -,*       ■     -  ■ 

Merlin.  Com  df  Cassation,  Repel-toire.  V^rbo.  Mariage  Vol.  19.  See.9.  Art.3.  ,  : 
■  '■'  "^^^^^  granting  civil  effects  to  the  marriage-  of  the  Sieur  ThomaSsfeau  with 
Anne  Dtivah  «  '         V  '        '    .  .  •  >V-^ 

^' Qonsidering  that  the  penal  disposition  pronouncldf  by  these  laws  against 
.,"  mamages  in  e^reifeia.^an  evidently  only  be  applied  to  the  case  in  which  the 
«  parlies  have  v'Sliintarity  waited  ia  order  to  contract  a  marriage  till  th6  end  of 
;^  theit  Kvje*,  and  when  it  is  recognized  that  they  had  .not  previously  had  the 
'♦same  intention ;  But  that  we  cannot  without  wounding  at  the  same  timojus- 
"  tice,  public  interest  and  ISe  uniform  jurisprudence  /of  the  tribunalsj  apply;,  the 
"  *^.*^'  '^^  ^^^f^  '*^^  *^  *!?®  ^^^~  ^^^^  *^«  partit'9,  constantly  animated  \>f  a  ' 
"  d^ire  to  be  united  by  theJiies  of  marriage,  have  been  ptevent„ed  by  a  vis  'mel§ory 
"  or  tphqt  is  thf.  same  thing,  by  obstacles  which  it  was  7^ora%  jmposafble'fei*    rf 


or  ivhOft  is  tkf  same  thing,  by  obstacles  which  it  was  nUyrally  imposafble'fei* 
^*^»?^t<f«wrmOunt,  until  a  peripd^very.near  to  the  end  ofWoir  life." 

'"'""  J^ririgthatiri.the]^eM«fcia*^  and    \ 

\that  similar^obsM^Jlpj^d  «^t^d,  and  jpad  alone  prevented  Aone    ., 
/Duvftl  aW  the  Sieur  TMmasseaU'  frodi  marrying  before  th«  l^th  of  May^ 
'•I"  1^90.  the^i^ning.befo^  the  death  of  t^Jatfejr., circumstances  the  proof  of  ,^ 
♦  which  had^  f§ndered  f  Ulj^mTaniAJcatiOn/thrpbetal  disposition  of  the  laws" ,.' 
•?  cited  ab^vc;^^     '     \   .  '     ^:/-{       :  ,  -   .  >^  '•  '•    "^^' 
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■ "  That  thus,  in  rejecting  tliis  proof,,and  in  nevorthclcss  applyi^i^ftljl  d'cprivar    Ann  Seott.' 
tion  of  civil  effects  to  the  marriage  in  question,  the  judges  whoso^r«( ^attacked      iujuet. 
have  displaced  and  falsely  applied  the  or«nanco  of  1639  and' tbd»edi<df  1 607." 

For  these  reasons,  the  Court  quashei  and  annuls  the  Judgment tarr^O  ren- 
dered by  the  Court  of  Appeals  of  Bordeaux,  the  20th  prairial,  year  0.^' 

Bardet— Vol  ^,  page  111.,  chap.  46.     Jrr«  of  30  December,  1632.  ^ 

.4,„       '^'*  "^^     P«ge  167.,  chap.  28.    ArrStot  12  May,  1633.     ■     - 

"do  do     page  325.,  chap.  10.    ^rrg<  of   4  March,  1636.  ^ 

do  dd     page  644.,  chap.  33.    ArrSt  oi   9  August,  1^39.         /'  :v 

.'  These  last  judgments  (arrSts)  prove  the  spirit  of  the  jurisprudence  in  relation    , 
to  marriages  in  extremis,  before  the  ordinance  of  1639 :  an  exceptional  and-       *        " 
■  r     new  law , and  contrary  to  the  Comn^on  and  Ecclesiastic  Law.  "*  \  «^ 

\  .  To  sura  up,  we  wiU  say  in  the  first  place,  with  the  Inferior  Court,  that  on  the 
^^^jifense  au/onds  en  fait  (general  issue)  the  action  of  the  AppellwHr  ought  to  ba 
;,,. -dismissed,  inasmuch  as  she  has  not  succeeded  in  establisBing  tile  essential 
facts  which  she  alleged  in  her  declaration,  namely,  that  at  the  titoe  of  the  mar- 
riage, Scott  did  not  enjoy  his  intellectual  faculties,  or  that  he  was  under  tlie 
impression  that  he  must  die  shortly,  of  the  malady  of  which  ho  was  attacked.  '  ' 
And  mo5pover,  we  ma^  add  Wat  even,  if  dn  this  point,  there  might  exist  some 
doubt,  the  Appellant  coitld  not  even  succ'ced  in  her  demand,  for  several,  if  not, 
for  all  tfeo  reasons'assert^d  by  the  Respondents,  in  their  exceptions!  and  stated 
above.     •.  '      -y  ■:■■•,.  • 

.1  '^^thereforciof  opinion  that  the  judgi^nCappe«ied  from  is  correct  and' " 
^QUghttobe^nfirmel^  ^.         •  f  .     .  * 

:     The  obserMtion8^^1ch|wcede,  and  which  are  to  be  found  .fli'theWo'oinir     ^'      ' 
pag^Mjet^^e  which  have  been  made  by  1^^  un^gnedjff^^^ 
acl2n0d-.a^g^QOff  of  tlreir  judgment,  wheh  it  was  rendered  inthis  cause. 

MERKDfr^Hfeilly  cbricur'in  t|ie  foregoing  observations,  in  8q,far  as  they  / 

relate  to  the  matTlfb'  put  in  issue  by  the  declaration  of'the  PlaintiflT  iji  tSe  Cotirt'   '      '' 
below;  andbeingofopinionwith;M*r.Ju«ticfe  Duval,  and, Mr;  Justice, Caron.       X      - 
an^the  Judges  in  the^OourtbeJow,  that  the  Pliiintiff  had  whol^iled io estab-  "' 
.   lishher  case,  I  deemed  uninec^ary  to  consider  the  matters  (Mleged,  by  way*  ^    ' 

of  exce|iionj«4n4he  pleading  oik^eDefen^aiils..,  ;.  v  -     ^'        ..  ^ 

•    ;\-AiTrL'wiN,J.di§sentieni|.    •■;:.•.-;:     ^-    ;■;.-»    —r^.    --v^-- 

■   In  reviewing  this  ^8e;aatbough;the^isrfc«^ 

dents  would  seem  lo^esenttKem^elv/s  first  to^|e'disposcdoC  yetas  the  con-      ' 
c^sidera^  of  thgpi  involv%ue<«ipn8  connected  vjith  the  mw^t^  I  shall'  depart         "       *  % 
trom  the  usual  order^  and  postponing  them,  andeventlid  issues  rafeed  on  >the       -'        ^ 
lJeclaratio«  and  the  perpetual  exceptions,  I  shalC  attach^ys'^f,  fir8t,4  what^  in       "     -     '  • 
my  view,  is  thechief  poisl  to  be  determined.    In  fact,  did  V «»«"%«  take 
pkce  betwetjn  the;Wwiliam  Henry  Scot^  and  the  Respondent  iie  M.    ,       -  ' 
,    l^aqpet,  to  create  a  h^tnculum  between  them  ?    If,  IndeaJ,  ^tlJeiartres  ha^  '     '  '*' 
^  Jjmuted  expr<||«^u^  ^,arriage  ^,^fact,  and  soUght^nly  ttf  have  it^nuUitr    l      ''if 
^musmcei,  er^v^hd)^  declared,  the  enquiry  would  ha^beetf  tnucb  limit  J*.,  ^     .     *  ^ 
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but  th*  Resportdents  have  set  up  by  their  exception,  "quo  le  dit  feu  W.  H.: 

•4?|cott  a  enfin  ie.l6D6cembre,  1851,dans  la  paroisse  do  St.  Eustache,  cofl- 

•♦  tractd  un  mariage  16gitimement  et  I6ga)emcnt  ^n  presence  d'un  pr6tre 

"  Catboliquo,bien  et  dftment  autoris^  ^faire  la  calibration  do  co  mariage." 

The  AppiHarit  has  denied  this  by  her  general  answer  to  the  exception.    Th? 

^:     -issue  id  ne  ungues  accouple  en  loyal  matrifnoniey    In  the  trial  of  this  issjie^ 

tegard  must  be  had  to  the  nature  and  description  of  the  proof  required  by  the 

J    law  of  Lower Oanada.    The  Ordinance  of  Louis  the  13th  a  Paris  en  Janvier, 

V         .:    1620,-  article  41,  is  to  the  following  effect:— "Nous  d^f^dons  a  tous  Jnges 

,.     '         "mfirne  &  ce^x  de  Cour  d'Eglise  do  recevoir  ^  I'avenir  aucune  preuve  par 

■  "tdmoins  et  autre8'€i,no  par  ^script  en  fait  do  marriage  fors  et  reservd  entre 

,       .         "  pcrsonnea  de  village,  bass^  et  villo  Condition.    A  la  charge  n6anmoins  que  la 

"  preuve  n'en  puisse  6tre  adnaiso  quo  des  plus  proches  parens  de  I'une  et  I'autro 

"des  parties  et  au  n6mbro  de  six  pour  le  moins."     Confgrenc*.  de  Guenois, 

-—-^-      livrefi,  tit.  2,  Des  manages,  jvol,  1,  pp.  705— «,  ' 

"  La  deposition  du  cur6,  ni  cell^  des , parens  et  ^es  t6moins  ni  de  la  v<5rit6  du 
"  mariage,  n'a  pks  meme6t6  jugtb  suffisanto  par  I'Ordonnance  de  1667,  titre 
•'  20,  art.  7,  9,  10,  puis  qu'elle  a  d6fendu  precisement  do  recevolr  \n  preuve  des 
\  "mariage^'  autrement  que  par  un  acte  rfe  c^^^Jra/iow,  sign6  dti  Cur6  et  des' 
•'  tSttioins  A  Tinstant-du  mariBge  (jt  insert,  dans  les  r6gistro8  de  la  paroisse  ou 
"  il  a  6t6  contracts."     Danty— l^reuve  par  t^iiipin,  p.  97,  ; 

"."i'  "  ^"  '^"  ™<'*  '^"'^  '«  Conc^  de  Trentc  et  fOrdonnance  de  i^ois,  (Henri  3^ 
anno  1619,  ^rtiele  40),  pn  ne/teconnoist  plus  en  Frari'#.  los  manages  pr6sum68 
<*etainsi\la  prWe^r  t^iijofais  n'en  pent  jamais  6tr©.  admise,  parcequ'elle 
"  serait  inutile,"  loco  citatd! 

In  proof  of  the^soleranisalion  or  "ceYeJrai/oa"  relied,  upon  by  them,  the 

Respondents  hav«  produce'd  the>following  extrait  du  rigistro  des  baptSmes,' 

..    '     ,    mariages  et  sepultures  de  la  Paroisse  de  St.  Eustache,  District  et  Diocese  de 

V      Montr.6^1,  pour  I'ann^e  J851,  and  no  other  preuve  par  ecrit , or  documentary 

.evidence :      .    •  . 

^_  '  "  Aujourd'hui,  le  seize  do  D6cembre,  mil  huit  cent  cinquante  et  un,  vft  la 

".(Jispense  de  toute  publication  de. mariage,  ainsi  que  cellg  du  temps  prohib6 

"  par  I'eglise,  accordie  par  Mgr.  Ignace  Bourget,  Ev6que  de  Montreal,  comme 

il  ^ppert  par  sa  lettre  en  date  de  ce  jour,  nous  prfitic  vicaire  soussigne,  autoris6* 

*'        "  ^  ceteffet,  avons  assists  comme-t^moin  au  consentement  de  mariage  donn6 

!^     *;et  re^u  par  William  Henry  Scott^Ecuyer,  marchand,  domicilio  en  cett»  pa- 

"  roisse,  filsmaj.  du  ddfunct  "William  Sco'tt  et  de  ddfuncte  Catherine  Ferguson, 

"dQ,  Montreal,  d'une  part,  et  Dame  Marie  Marguerite  Maurice -Paqibt,  aussi 

"  domiQiliec  en  cette  paroisse,  fiile  majeure  de  Joseph  Maurice  Paquet,  dfcc^dfe, 

^■■^    "'     '^  at  de  Marie  M^rguerjtfr  Ignace  Paquet,  d'aiitrc  part,  et  ce  en  presence  de  MM. 

'  /   '     "Jean  Baptiste  Aichambault,  Ecuyer,  Notairo  Public,  et  Gr^goire  F6r6,  Ecuyer, 

*  ^  ^*S(ieMuel8  ainsj  que  leS  parties  con tractants  on  t  signfi  avec  nous, 'It  ce  apres 
li         ^ <.",aTOijiobtehudelapartieProtestantecc  quiest  exigo  de  laCour  de  Romeen' 

•  '  >  "  pareille  circonstance.  ■-'  1  •    T  * 
'  ;      \.  "Les  dits  6poux  reconnaissent  par  lppr4sehtactl,"pour  lenrsllnfents  legitimes 

'       y.-  '•      ■  ■-    '        '-*.        '     ■  .-     \. 
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I    vi"  Henry  William,  Agfi  deyingtans;  NicoW  \a&A..  .w^      ♦  7 

-(Signd,)        Marib  Mahpukbi^  Maurice  Paqukt. 
/  W.  H.  Scott, 

/     ^  V  ^         *    .         GBKOOIRBFfiHfi.       \^         "°         .     '       ' 

/  Ti     A       ^    ^  -  J.  B.  AROtf  AMBAULT.  , 

F.  Aijcf ,  Prfitre  Vicairc.       .  ,     ■      ^'       . 

..  ns^:  of-.t  el  :'„T  *;tr  °'*'  "r' "'  '^  ^"^wint 

i«mUt  r,^t  T^^  B0lemn,«J,  but  of  «»»,»„,  <(e^^, 

"  Le^promesses  de  niariage  se  font  mr  verba  r//.  *iifc.i^#j  iL  .•  .      ' 

I  G„c„o»  J06„«rt«  18,  >.r.r„ticle  44  de  l'Orf„„„,  J,,e  Blois     '    '  ■      ■ 
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With  rcft-rcnco  to  thb  Cix^  parity  says,  page  102  :  "II  est  done  constant 

«  sqivant  I'opinion  commune  rfe  l^cole,  que  l^Curd  n'est  que  le  tdraoin  n6cc9- 

••  sairo  ,xlu  mariag^,   Ut  cmventio  ^rtm>»"1iabe(ttur  pro  legitimo  contractu,  el 

"  suffifientead  ratipnem  8acramenti\  ainsi  qu'en  parle  Cabassutius:  In  Theoria 

W'^"'"'^'"*^^''*^'*''''^^'  s"""  quoi  \Fra.  Paolo  en  son  hiatoire  du  Concile  do 

,  ^«  Trentc,  1.  8,  a  remarque  quo  le  cAncile  de.Trento  en  ordonnant  la  pr6soncfi 

j^-^  du  propre  Cur6,  a  cbang6  m  point  Mjk  6tabli ;  Savoir,  que  «)ut  mariage  fait 

*  "  •'"  presence  d^  trois  t6moin8  6toit  bbn  ot.qu'au  lieu  dp  Pun  d«s  t^moins  il  a 
"  Bubstitu6  leCufd."        '  •■  ,  x    *.    . 

^  The  Yi&^ii-e,  noting  in  the  ordinary  course  for  the  C«r^,  is  to  be  considered 

.  "*  v.,        ,    «*  ^^^  Cu)r^.  ,  For  what, purpose  I  pour  recevoir  le  consentement  et  cevjoindre  en 

i*;"*^-*'"^    *1  ^^**^  P''^5eocej|n'Cur6  requis^  par  nos  lois  pour  la  vaJiditidcs  manages, 
.  "n'est  pas  uoeprlSsenfe.purement  passive;  c'est  un  fait  et  unminisliredu  . 

«•  C«r«,  qui  dpit'ieceVpir  lo  consentement  des  parties,  ct  JeuF  donnof .!»  b^n^dic*  • 
"tion-nnptiale.?!/  ^    v-  '  '       .  « " '    ;  *  ., 

Pothier.du  matiagc(  part  4,  cbap.  1,  sec.  3,  art.  1,  §;b,  No.;"350,^    , 
The  definilion  of  marrmge  by  Modestinus  is  nuptice  iuni^^'t^ttjuiictio'^  maris  et  ' 
feminv,  cohsortitiniptr^is  vitce,  divini  eCjiumani  juris  ammunicatio.    Dig.  23,  ' 
2,  1,  de  ritu  Jiiiptiarum.         /  '  /. 

.     "  On  pent  d6finir  Ic  mariage  (says  Pothier),  un  contr^t  reVfetn  des  formes 
"prescrites  par  les  lois,  par  lequel  un  bomme  M  une  femme  hS)iles  afaire' 
"'ensemble  ce  contrat,  s^ngjigent  r6ciproquement  Vun  etfvtbrs  rairtre''il, demeurer 
"  touto  leur  vie  eflsemble  dans  I'union  qui  doit  6tre  entre  un  dpoujc  et  une 
"Spouse."  '  ■• 

"  II  suit  dc  cette  d6finition,  qu'un  marjage  oA i'pivSWrait  pas  observe  qu^l- 
X**  qu^une,de8  fdrnialitfes  que  les  lois  requierent  pour  sa  waliditd  ou  qui  aurait  6\4 
^•\conteactd  entre  d^a^errsonnes  que  aes  lois  reqdent'  intabiles  n'esfc  pas  un  v^ri 
,_  'J  table  mariage."  ....    X,'      ^  -'.M/^'     ,     '    ■ '  \       .,.;.■.- 

Mariage,  partie  1,  cbap.  1,  No.  3. ,  \  'v^'i  „      .  '  >•  "''■     - 

It  is  evident  from  the  forA  of  the  certificate,  dTdtf  the  gld  pretensions  of  the^  ^' 
Canonists  and  of  the  Schbolmgn  are  now  attiyfljplied  jto  be  revivjed  in  Lower 
Canada,  contrary  to  law.    The  doctrine  is  agairj'^erted  "  que  Job '.parties  con-  •' 
'*=  tmctantes  soot  «iled  m6mes  les  ministffes  du  gacrement,  et  qu'«lles,8e  I'admi-  . 
"  nisjrent  I'ufio  k  Tautre  par  leur  mutuel  consentement;  lis  ajontent  qu'ello 
'2^t  pm  essentiellement  n^cessaire  pour  la  vaRditd  du  mariage,  et  que  Je  Ca^ 

*  nest  qjue  le  t^m<)if»  n^cessaire,  aans  h  presence  d^iquel  le  mariage  est  ddclard 
*.'  nul,  parcequ'il  est  r4ptit<5  clandestin  suivent  lo  Concile  do  Trente,  Session  24,. 
'♦etTart.  40,  del'OfdMinancc'de  Blbis,  et  cettg  opinion  est  resue  commun^t 

'  "  mept dans  I'Ecole:"    »■ '  /I  >; 

Danty,  p.  101.                                Y            ,,      '      >    '  "  \ 

But  the  Priest,must .officiate  «s  the  'offcer  pf  the  law,  and"  perform  whrttBii 
ianK  requires.  He  must  be  acfive,  not  ^^mme,,ot  his  presence  is  worthless  H« 
umstbe  prMent,,lo.  pou/recevbir  le  consentement;  20i)  dntiiirir  Ifi  bCudulhfloii 
ouptial*^  "  D^ns  les  rituels  nm^em  il  disait : '.^i^oir  tdnquam  BdktM^tim 
"  minister  yos  (fonjuAffo." y    '       ". .  .  ^»>'' 
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,  m»  que  ce  sera  l'Ev6que  qu'eu  ^a  le  mim,tf,,  '  ^^  T"*^'         .  ^  , 
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CQURT  OF  QUEtorS -BENCH,  Ss?. 


I     Ann  Scott, 


VI. 


I       Faqaet. 


'\l^ 


^ 


^    / 


«  qui  est  lo  ministre  de  ce  sacrement  ot  qui  I'nppliquo  aux  parties,  lorsqu'il  voit 
"  qu'clles  ont  toutea  les  digpoailiona  niceagaires,  qui  consiatcnt  dana  le  consente- 
"  meiit  mutuel  de  fun  et  de  Faulrc" 

■  ^  "Si  nullum  legitimum  oppdnatur  impedimentum;,ad  colebrationera  matrimo- 

•'  nii  in  facio  Ecclesiia  procedatur.;nJK  pawchus  viro  tt  muliere'interrogatia  ct 

«,corura,inutuo  consensu  intellotfro,  vel  i3iK&i,Eqo.vo9  in  matrimonium  conjunffo, 

«  \a  nomine  Patri*.  etc.,  vol  aliia  vtatur  verbia  juxta  roceptum  iiniuscujusquo! 

"  *';ov'"co  ice.  rituoi.     PoethoRc  prajmissa  monitionedo  indisaolubili,  matrimo- 

''  nii  vinculo  morict  prime  fiponsum  est  secum  et  intelligibilitei'  pronuntiet  for- 

••  mam  contractus  malrimopift  alia ;  sive  yerba  distincte  cpnscnsum  raatrimoni 

"  *'^'"  ®''^^^"^'*»  <1"*''"8  pronuntiatis,  eadcm  proponit  sponae  pronuntianda, 

!!  "^  *^®!'"ffll^'°  "*""  'l"^  ^"^^  ^'^^"^  Sacord08.—Concil  Trident,  sess.  24,  de 

"  reforiiat,Tap.  !■ ;  ot  Ego  tanquam^Doi,  minister,  vos  in  n^atrimoniiim  coi^- 

tfe,  etc.  ,  Van  Espon,  Juris..  Eccles, :  Pars.  2,  cap.  0,  No.  7 ;  voJt.'l, 

dit.  Colon.  Agrip.,  anno  1720,"  > 

!t,  d^ns  son  j-ccucil  d'arf^t,  Lett.  M,  chap.  26,  nous  apprend,  qne 

^        rdonn^nce  de  Blois,  on  ne  recoil  plus  ^autre  pveuve  de  manage  que 

"^ife*^^^'^*  ^®  '*  bdnddictien  nuptialc  ;,il  rappbrte  un  arrfit  de  l'^n<Se 

^*  ia06,  pi'l'a  dlnsi  jugd.    Nma  guadam  jtiriapr\tdenti&  cip.  venien&  et  }tmia 

**  gui^d^  de  spmaalibua  apud  Oregorium,  non  ampliua  obaervantur  in\oc 

"  fifgno^  8ed  iiegjdconatitmwne  Bleaenai,art.  40,  mainmonia  ex  cafnali  copula 

«  noH  prcBaumunipryat^be^edictitme  aacerdoiali  probantur'et  aiejudkavit  Sena- 

'^uaParia.    Arrets  d'Atigej^rd,  vol  l,pago  210.    Arr6t  du  12  Mars,  1693. 

"II  subsifite  quoad  fcedns^i  aaoramentum  quoiqu'il  ne  produise  pas  d'eflfets 
"civils."  ■ ',  ;  ,.■;.■;>     ;•.-,.     ,  '  ;,^^  ;.  „  -        ..    ,, 

^^  «  Caux  qui  croient  que  le  pr6tro  est  lo  miriistro  du  saorement  sont  d'nn  senti- 
*•  m'ent  contraire ;  ila  estiinent  qne  les  manages  sans  la  bdnddiction  du  pr6tre . 
"  sont  abaolufnent  nula  et  I'on  verra  ci-dossous  que  lea  Parlemens  suivent  cette 
"  rigle.    Cependant  quant  au  for  'de  la  conscience,  TEglise  ne  s'est  pas  enQorc 
"  explH«<5e  sur  la  v»lidit<S  lie  ces  mariages."  ,        ' 

Durank  de  Maillanne,  ^icUonnaire  C^noo,  Voce  Clandestin,  vol.  1,  p.  623    ' 
editinq^rto.   Lyon^  17^0.  \  vv  ' 

^ '  «  La  pk^aence  du  Curd,  ^ui  est  requfs'  par  les  Ordonnances  et  p#  le  Coacilc 
"  detrentexpour  la  validity' des  mariages  n'est  point  une  simple  jjr^fwnce  corpo- 
"  r«?fc,qui  iwurrait  6tre  forcde  et  involunteire ;  mais  elle  doit  6tro  accompagnde 
«  de  la  part  db  Card  d'm  acquieacement  et  de  Vapprobation  donni  an  nom  de' 
."PBgliae  au  conaentement  refpeefifdespartiei,  et^e  labinidictim  nuptiate, 
"Arr^^,de  1676.  Les  termes  du  Concile  et  d«  I'Ordonnance  marquent  unc 
-  prdse^ce  volontaire  du  Curd.  En  eflfet  cealoia  potent  que  le  Curd  reetivra  le 
«  cofcentement  dcs  parties  ^t  <ja'il  leur  donnera  la  bdnddrction  nuptiaS>  suivant 
"  I'usage  de  rEglfse."  >  ,^  "  \ 

De  Hericoflrt,  Loix  Eccles.  chap.  6,  art.  1,  No.  27,  p.  474  et  nol^ 
Quoique    le  m-ftme  chapitre    premier  du  Concile  de  Trente  requiere  la 
bfinddiction  du  Cur6  avec   les   paroles  qu'il  rap^rte,  ou  ai^tres,    suirant 
1  usage  de    cKaque    Province,  il   no  rfisulte  |iit    uh    emp6cheraent  diri- 
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"        ■  C^RT  OF  QUEEN'S  BENCH,  1867.  fis 

mmtde  l^bmi^ion  qui  en  serait  faUe;  en  effet,  le»  Canonistes  Romain*  dit 
Fagnan  ne  croyent  pas  qu'il  .oit  ndce«.airo  que  te  Curi  parh  en  maranl 

En  France,  le,  Ordmmnce,  etla  jurUprudence  des  Arrilaont  adopii  cJ  er^l 
daTdrt"  71  .tabll  par  ,^  Concile  de  Trente,  pour  e^pftcS  Itg^ 
d«nde^B,etontm6mo6t6  plus  loin;  en  void  les  disposW "  APticleT 

J^nont  les  Tl.<Jologiensq^ole,  parties  qui  contractent  manage,  sonteil» 
irfftm^s  les  mmislres  <Ju  Sacremcnt  do  mariage.  II  est  vrai  qu'ils  en  Hont  lei 
mu»«'res  quant  ^  ce  qui  est  de  sa  substftnco  et  q^'elles  bo  ^^administreni  til 
proquenient  par  lour  conscntement  ot  Ja  d6claration  oxterieur  qu'elles  so  font 

*e  1  Eghso  et  !o  Pnnco  ontjugd  k  propos  d'jyouter  au  mariage  pou.:«avaIidit<^ 
et  U  est  propose  pa.^l'EgIiso  et  par  le  Pjinoe,  pour  exercer  ce  minlsldre:  ' 

35^.7^      Zl'if' !""'^^"  ^"''' *^ '''P' '^^  '''^  8,  art  1,  par.  6,' No. 
353,  vol.  8,  p.  203,  li(t  edition  1781. 

The  Parish  Uegi^i^n  of  Lower  Ca^a.  both  in  the  French  ti^e,  and  since 
the  Conquest,  have  be^  carefully  kept,  and  furnish  valuable  materials  for  our 
past  h.st%.    The  ;orm«  generally  used  in  the  entry  of  marriages  are  "avoc 
Jesc^^^moniesproscritesnous  Pr6tr«,  Cur6  (or  Vicaire  as  the  case^mavbe^ 
avons  regu  leur  mutuel  cUsentement,"  or  «?  v  resu  leur  mnt6el  consentemenl 
de  manage  et  leur  ai  doni.6  la  b6n6dietion  nuptiale,  suivant  la  fcJrmuleprescrite." 
>Ig  the  present  cp- there  is  \no  acceptance  by  the  Pri^t  of  th»  plighted  faith 
Kthepartjes     lNo.conjuncti<>  in  ra,»trimonium,  Notenediction  nuptiale.  No 
.  ^nestly  act  whatVer.     No  official  act  as  a  pullic  functionary,  prepos6  pir  ie 
Prmce.    In  the  absence  of  all  this,  it  is  carefully  reWrded  "ce  apres  avoir 
obtenu  de  la  part.e  Protestante  ce  qui  est  exig6  par  h  Co«r  de"iiome,  en 
p^edlecrconstance."    What  this,  may  be,  is  not  stated;  butmost  certainly 
the  corfficate  and  entry  are  not  improved  by  the  addition.    The  French  Kini 
kept  a  watchful  eye  over  the  encroachments  of  the  Court  of  Rome  upon  their 
tempora  authority  :  les  liberies  de  I'Eglise  Gailicane,  were  in  fuH  force,  atihe 
penod  of  the  Conquest  of  Canada,  they  are  a  portion  of  our  Municipil  Law 
m  Lower  Canada,  secured  to  us  by  the  Treaty  of  Peace,  and  the  cession  of  *i 
country  to  Great   Britain  as  well  as  by  the  Quebec  Act.     The    legi.IatZ 
power  of  the  Sep  of  Rome,  no  more  can  be  recognized  now  than  it  would  have 
been  m  France  prior  to  1769,  oi^it  would  be  at  this  hour.     Whatever  then  Mr 
;  Anc6  may  have  obtained,  it  was  not  obtaia«d  in  the  discharge  of  his  duty  un^r 
the  law  ot  the  land,  and  is  therefore  tobe  uttertv  disregarded,  in  pronouncing 
upon  ihejcakdrtf  of  his  certificate  and  entry.     Mr.  Anc6  had  also  been  exam- 
u        i^^^  "^  the  Respondents,  as  a  witness  in  this  tauso,  to  prove  the 
celebralioiQa  marriage.     His  testimony  was  objected  to,  and  the  objectioa 
was  resexveTTor  the  final  hba.ing,  or  taken  de  bene  esse.    As  the  Judgiueni  of 
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tho  Ccurt  below  |)roceed6(l  .upon  the  ground  actore  non  probant,  reus  ahiol- 
vitur,  ,10  ruKng  was  mado  upon  tho  objection.     It  !•  manifest,  however,  that 
thi»  evidence  wa«  received  in  gro«»  violation  of  tho  Ordonnanco  do  Moulins 
and  that  It  18  inadmissible,  being  outre  le  contenu  d'un  ecrit,  as  well  as  for' 
bidden  by  tho  Ordonnances  already  referred  to.    The  evidence  of  this  witness 
will  require  comment  hereafter;  but  will,  reference  to  the  celebration  in  fact 
of  any  marriage,  it  may  bo  adverted  to  now  aa  exhibiting  the  legal  view  en- 
tertained by  the  Priest  on  tho  subject  of  marriage.    It  appears  that  he  under- 
took  to  admimqtor  an  oath  to  Mr.  Scott,  "qui  consistait  dans  I'engagcmcpt 'de 
aisser  son  cpouso  exerccr  librement  sa  religion  ct  la  promesso  do  iaisser  olovttr  ,. 
les  en  ans  dans  la  Religion  ^joliquo.    The  witness  says  that  after  this,  "Jo 
procidui  k  la  colbration'du  fcariago  on  prfesonce  do  deux  tfimoins.  Monsieur  J. 
^te.  Arfchambaulf,  Notaire,  &o.  Monsieur  Scott  declara  alors  qu'il  prenait 
J)ame  Marie  Marguerite  Maurice  Paqx^t,  pour  safemme  et  legitime  'epouBe,  et 
celte  demur  fit,  aum  la  mhne  declaration  en  mmmant  Mr.  Scdtt.     Dans  la 
celebration  d'un  mariago   entre  Oatholiquo  ct   Protestant,    /«   FrStre  asmte 
comme  temoin  des  declarations  des parties  qui  declarentse  prendre  comme  epoux 
eypome.     Monsieur  Scott,  etait  asm  sur  son  lit  iX  jambea  pendantes  hors 
.du  hi  conversant  avec  nous.-    The  witness  very  graJLly  then  says,  ""Jo  crois 
b,en  que  !a  cerevwnie  a  dur6  un  heure  on  deux.  En  y  compronant  le  terns  qu'il 
a  fa  loir  pour  redaction  du  contrat  de  roariage  dont  on  i'a  fait  preceder  et  au  " 
quel  J  ai  signd  comme  temoin.    In  another  part  of  his  de>psition,  he  says,  "Je 
considera,  quo  do  procoder  d  la  cetebration  du  mariage  de  Wr:  Scott  Jcnt  un  I 
acle  tris  important  et  tris  solemnel.    The  words  ceremonie,  celebration,  and  tris 
'     solemnel,  are  most  singularly  perverted  when  applied  to  the  descriptio{,-of  such 
a  scene  as  that  justdepicted  by  the  witness  :-a  sick  man,  with  his  Io-tb  dang- 
l.ng  ,out  of  his  bed,  conversant  avec  nous ;  et  declarant  qu'il  prenait-  Dame  M.      ^ 
Ml  aquet,  pour  sa  femme  et  legitime  epouse.    Let  us  compare  this  cele»ration 
w,th  the  requirements  of  the  declaration  of  King  Louis  XIIL.^  St.  Germain- 
en  Laye.Ie  .'0  Novembre,  1039 :  "  Comme  les  mariages  sont  le  S^mi^aire  des  . 
Etats,  la  source  ctHoriginc  de  la«oci6t6  civile  ct  fe  fondement  des  families  .•* 
qui  co^npoiiSnt  les  Republiques,  qui  servent  de  principe  k  frf-rilfer  leurs  polices^ 
et  dans/les  quelles  la  naturelle  reverence  des  enfans  envers  leurs  paren^st  le' 
lien  de/leg,time  obeissance  des  sujets  enver  leur^ouvmin;  aussi  les  Roys  nos 
prcde^esseurs,  ont  jug^  digne  de  leur  soin,  de  faire, de^loix  devour  orcUe  nutdic      " 
de  ley  decence  cxterieure,  de  Ipur  honnestct^,  et.jle  leur  dignitd.    /cet  effefe. 
ihcni  roulu  que  les  mariages  fmsM publigueni^tit celebres  en  face  h  VEalise 
avec  tmes  lesjustcs  sole^nitket  4es  ceremonX  qui  ont^ie  prescrites  comme 
e.»«.a.W.,parIes«a,fttsGo,VciKetp«reuxdeclar6es,  etA  non  seulement  de 

,      Tnf'     "*  ^"^^'''  mais. encore  de  la  ne^sssiii  du  Jm«m^"-Guenoi^ 
L,p.J07,        ■   .         .      ..^„  .    -      -       .....^,,^  / 

I  Ijavecome  to  the 'conclusJ^.ta Neither  the  certificate. and  enti^  in  the 

f'Zi  .,  ^^"     ^'''*  tv74?*"'''^*-^-  ^*'^^'  P'«^^«  *  "^'riago  in  fact  be- 
^^  twee*  these  partiej    T^^^ere  ^..^  hasbeen  a  conjunctio  in   matrtmon>6m 

,  by  m  authonz*^ Jnjstor,  as  req«j,ed.%  J4W,  nnd  tba^o  legal  vinculum/over 

•^'■''    ^  '^  Ji-  S  ifc  -■&  *.        \---""-»  •■•*  '■■■■      "^t 

/        ■    >     ,  -m-    T  ^-*  W ■•■■,-,■»■    ■        '^  ■■*.>:*.  /       '  '■..-' 
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WUBT  OF  QOBEN-S  BENOttudit,: 


V  m  - 


quel.    WiUilri  TJ.h/'^T     T"'*"^'""  ''■'■*  •'«1  »•">•■  ft^ 
I     <l«>IWll.e  voting  for  tl,o".l„rn„VrMl'K    "!'    ° /""""'T.  "<">■    Bk 

'  >t,  on  tl.«  contrarv  BddlZZii  „  ?     '  "  "*"  "'  '«'»l'"»'«  l'«bitk, 

;■*  <ii.M.  in  the  ..m„  Vlll,g„  b„l  on Tl !         °°,°  ■;   ""'  "'""^    '"  '?«"•"" 

. :  «.u,io.  p,n„ct,  on.  ofttpV ;  r,:i°^j ,:  tn "»"«  h--^^ 

.«,  one  of  ,h„t„  w„  i,li„i.  1,  .  ..:.:?.'  "'."'  .*'"'«"'  JoungMt  clill- 


AnalooH, 


I'M 


/^ 


R--'.v'  ■ 


>«,  one  of  whom  was  idio^I^TSr  IT  v" '"'  ^"'"^^^'  «'' 
:«i.M  between  her  and  ScottVorlanT'^t  ttl  rlTr  T""'^"  ^1^ 
of  five  children,  foar  boy,  and  one  girK    Truest  bo v  1     ""•  -  '        ' 

mois  en  cette  peroi«Be,  (|o  parens  in  Lrfi,> '  lil       ,u  S  /  .  "^ ''  ^  **  *1'J**^«  "' 
.the  girl,  CarplUio  by  nmll^Z^  1"^  ^^*"''  '^»>^^*  ^Is  clerk ; 
W  Aunt,  raiding  fn  MZiel^torJ^^  ^PP^"*''^  ' 

^atea  by  her,  and^esid^SeTuXfr^^^^  ^  ^O- 

^^riedto  Dr.  Alfred  Nelson,  one  of  tXont  .r  ^ifi^"' ^';:  T 
fttherw«,  called  in  the  Aunt's  familj,  her  Unci  WuLw^^^  '' 

brought  up  as  Roman  Catholics,  .nd  Attended  th^  Gh27'  »  ^'  ''"'" 

the  sam,  pe^  with  their  mother     The  d^S^bter  i^  ^tTt  """^;  ""'"^  "^^  '^ 
though  n.ZrectIy  proved,  was  educate!  W^^^^^^^^^^^ 
father.  ^\]r[llianrH.  Scott  was  in  the  hahif^ff.;  ^?  '^'*''  ^^ ''^'^ 

Responde^f  Paqpet  at  herlsidence    and  tW  •'''*''"'  ''  ^'^■*'"^  *^»« 

matter  of  scandaHn  the  PaHst   On  the  15th  T^^'T  "*«  "^*o--  -d    • 
had  burned  his  f^  „s  was  tnoseS  hv  ^'^^"'ber,  l^fii,  Sebtt  who 

Btove,andwhowrun:e:;eZat«^^^^^^^^^^ 

of  great  agitatio^,  incite  o.  his  ^^tJ:2^r''Zt:n;: I  T  ^ 
pual ;  h,s  hmbs  bent  under  him,  and  he  was  supported  until  rilS   ,   f  .^ 
residence  of  the  Respondent  Paauet     Tt«  h  a  7^     !     ?     i  l«ie«ched  the     • 

X  "'♦^■BBwoi  tue  ^Iisses   - 
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ion  v.th  M.«  Scott  to  h<,ep  h  very 'brUft  .ctiou  on  hi.  l.;,,!..  by  ™„a.itf 

p^nHhel.ndp,o,n,«,dtoHe„d«ver.     Tho  note  „.u«t  have  been  written  nnd.r 

ndwrn.nK«,  from  the  nature  of  the  rcquont.  the  Doctor  J>ei„«  convL    d 
^  he  must  have  received  .ho  pills  beVore  that  ti.no.     Dr.  Jamienon  then  con 

tion  o   his  face,  that  Scott  was  booked  for  dlurium  tremen^:    He  hurried  ofl 
imme-toly  o  see     i,„  and  met  him  on  the  threshold  of  hi.  do.r  go  „g  .ut 

hape  of  a  di^^nct  or  connected  narrative,  he  spoke  incoherently,  and  pdromD- 
;     tor«y.ref^«ngtoyield>..uggestiontogobacJc.,  The  necess^f  r^"  g 

/«//  0/  «^x,./y,  d„tres,^and  suspici6n  ;  he  even  seemed  suspicious  of  the  Doctor 
and  .„d.ffere„t  to  his  offer,  of  a«.i.tance  to  .onvey  him  where  he  wL  gdng 
which  .he  Doctor  ondeavoureclic,  do  seeing  that  ho  could  not  get  hirtf  turn 

'M  to,  as  iq^  such  cases  it  only  makes  the 
>t  consider  him  in  a  fit  state  to  leave  the 
Fedlyi^ther  that  ho  had  remained,  because 
A.™..j     •,/ '       ■  :     "^  :~  "^^rm'^"  muscular  sysUm,  his  movements  mre  per- 
Irf/      T    ')  "^'^"^  ^imperfectly,  in  short,  he  manifested  the  wZe 
t^n  of  symptoms  character.tic  of  delirium  trsrrUns,  setting  i„  with  unusual 
mtcnsity.     Dr.  Jam.eson  was  perfectly  satisfied  that.A.  did  not  knov,  what  A»  - 
2'dotn,h,seemedtobefn^lledby  ^  instinct  of  where  he  was  ffoin,,  the 
instinct  thu^  animates  persons  labouring  under  delirium  tremens.    To  use  the 
words  of  Dr.  Jam.e8on,  as  /bund  in  hii^eposition  in  the  record:  I  dolt   ay    ' 
as  aposU.ve  fact  that  I  knew  the  secret  workings  of  his  mind,  but  I  dr  w  thi 
c^ncfu  .on  from  h.s  refusal  to  listen  to  my  represe^tions  as  to  tho  injury  to 
of  ddi  r  T  ^^P*'^'"^;;™^^'^' ^'^Med  with  the  manifestations  cif  syiptLs 
of  delmum  tremens.     He  stumbled  a  number  of  times,   but  by  mAassistale 

nir  m'P-'  It  '■""'"^  ''''"'^-    ^'  "''''  *°  ^''°  ''«»^°  «f  the  defendXt 
i^^e  Mane  Marguerite  Maurice  Paquet.     I  remai..ed  there  a  very  Jhort  ti.ni^ 
m  aPPe^arance  threw  the  infuates  of  the  house  into  a  state  of  alar.^  and  suA 

»K         ,       '.*'!*  '''  P'"^'""''*''  ''""'^  ***  y''^^  '^'y  '^--g^'y  to  ^^T  feelings 
and^eemed  overwhelmed  with  painful  emotions.  .  I  have  no  positivl  recoiled 

They  ,„„ed.ately  made  preparation  to  make  him  comfortable;  I  lef>  some 

It^lrat^'  T'""  -*^---f  <J--g  a  mode'oratmen: 
approunateato  the  peculiar  exigency  of  his  case,  because  it  was  coLplicated 


back.  ^  Physical  force  was 
patient  worsfe.    The  phys 
house  at  that  time,  and  ^ 
a  universal  tremor  ^upie 
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p.rt  of  the  night     t  cu.ot  .„y  whether  f  ronmincd  the-whofa  «?  thJulTi. 

my  recollMtion  Mrvc  ma.'I  remained  thi  Rnrnter  imrt  of  tl>.  „{!«..  r  J  !   » 
the  tb.e  ho  waJ.  fIJ.  t„  ih.  be.t  t,f  n.y  r^Ltlrin  T       ^"^^''"'^  «" 
any  grcnl  length  of  timo,  oithor  by  day  or  night  du 
natur«of  tho  trtWmenl  I  adopted,  I  di<I.not  expool-, 
hi.  mental  faoulties  until  the  arrival  of  tho  periml  n 
course  q(  inc<licino8  appropriate  for  delirium  tremens 
overcome  by  preliminary  troatment,  tho  inflammatory  <s 
before  employing   hypnotics  and   .timiilantis  nocoH«,rv 

ZTr:  "".'^  *''''  '"'"'^  """y^"''  '^•'»  f'«™  twenty.rour.lRev-ei^ht  h» 
•even  y-two  hours,  according  to  tho  cii'cim.tance..    ^1^2  ^LS.k' 

c»mphcatio„  of  the  di,e«.e,  the  more  time  it  .^,i  likely  olkeDu        - 

Tthe,»boIe  of  the  night  of  tho  fifteenth,  ho  wa^  Ubouril  IndtrV  ff '"*. 

-Cental  hallucination,    M  one  timo  he  w«  aefendCh^^tZ^^:  Sf  N 

ary  imputation  of  .lander,  at  another  ilme  devl«lng  mlTotZ^^f^'  . 

JP--.  premeditated  at^cb  of  imaginary  eneS  Tl Id  ieal" 

election  which  wa.  thoiv  in-progrc«i.    He  would  at  ♦;.„„.  ^      ^    '■ 

•nd  I  found  .1  to  b.  «,  in  hi.  ««,.    Th««  ,„  .  ,„„„„  ,™.4u';  J'"* : 

wlie^hjuiSBijakom^lHrTlMp,  Kiie  hoim  Si6t«  Hi.  dcco.^^;^1^^^T^ 
•eenth.    A.  f,r  ■„  „,  ,c«,ll™Ui„  „„„  „^-  ^      .^it.^  .L  L  **' 
jcnrf  U,,.defY"!  Mi..  Paqaef.  1„„»,*'. Jl^fl^^h  "^^    ^  ""j 

best  Ot   mv  rAnnllantU.,  «!.„<,„  . it: .        •    ■  .         -     .         -.  r-*«^?""    ">    JOfl       . 


l3' 
1) 


;iP 


!,„.*    f  T     .  -"M'""'»  "V"»«.  ana  oeiore  bo  died:  and  to  th« 

,  best  ot  my  recolWtion  those  were  the  nights  <ff.  tho  flfteenrfi^l^  S- 
the  seventeenth  ;  althougi,  I  am  not  positive  as  to  the  days  o  th!  "nn^h  r 
pretty  certain  as  to  the  number  of  ni'gh..:  l  nL  l'7::Lr:/:^^iZ 
particular  circumstances  transmring  each  day  or  ntffht  On  .i,  '"k"""^'^™ 
^ingf  he  arrivarof  l)r.  T^dJ...  I  ^^\J:X:^ZZS 
^enoLry  and  priest  vera  present.  Op  the  afternoon  of  tl^e  foll^Xl!' 
wkch  I  ako  ta  bav^een  the  seventee,^th,Dr.  Fisher  m^o  hi^Z^^  'g^ 
he  evening  of  tho  next  day  Mr.  Scotr died:  .  It  w^  «ot  until  late  onThe  „i2. 
of  «.o  seventeenth,  that  the  deceased  procured  what  ixiay  bo  said  to  have  bl 
his  first  sleep.  Previous  to  this  ti«e,be  may  have  doze4  >or  a  sWt  1 1  'r 
^haveb  ,,^  ^^,j„.„^^   ^^^^^^^^^^        bo'couldro    baTiad 

any  sound  sleep,  as  bo  was  not  under  treatment  fofHJelirium  tremens  but  fnr 
•    the  alienation  of  the  inflammato^y.tate  of  the  face,  thai  C  ^ra  preHm^ 

the^seventeenth,  tho  aefendtat  Miss  l>aq«et  en^ftM  of  mo  as  to  the  S  of 
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the  ^tc  Mr.  Scott ;  I  informed  her  that  he  was  in  a  dangerptis  condition,  and 
she  appeared  surprised  that  deceased  was  at  all  connected  with  danger,  and.it 
appears  that  slie  sent  for  Dr.  Fisher  without  giving  me  any  intimation  of  it. 
Dr.  Fisher  called  with  me  in  the  afternoon  of  that  day ;  we  visited.  Mr.  Scott 
togctherj  and  consulted  as  <to  the  mode  of  treatment  to  be  adppted.    He  af- 
terwards called  at  Mr.  ^cott's  house  on  the  eighteenth,  while  I  was  in  attend- 
ance ;  his  second  visit  was  made  at  my  urgent  sug[|estion,  in  consequence  of 
my  having  anticipated  a  fatal  termination  of  the  case  from  Ihe  obstruction  in- 
terpo8«;d  by  the  defendant  Paquet  exercising  the  privilege  and  prerogative  of  a 
wife,  and  preventing  me  from  employing  the  remedies  whidi  I  Considered 
necessary  for  such  jt  case  ;  this  offcurred  on  the  eiglite^pth.    After  his  sleep 
Mr.  Scott  got  up  appearing  to  bo  perfectly  well,  both  bodily  and  mentally ;  he 
Bat  upon  thc/cdgo  of  the  bed  and  exclaimed  while  "rubbing  his  eyes:  Dr. 
•what  has  brought  you  hero^  have  I  been  sick?    This  was  the  period  in  my 
opinion,  to  |iave  adtiiinistered .  stimulants,  to  prolong  the  convalesence,  and  I 
had  given  l^im  about  an  ounce  and  a  half  of  brandy.     Seeing  that  it  had  but 
a  slight  eff/&ct  I  endeavoured  to  repeat  it,  but  was  opposed  by  Miss  Paquet.    I 
then  urged  the  necessity  of  her  immediately  qalling  in  another  medical  man, 
to  relievo'me  from  the  responsibility  of  the  case,  and  Dr.  Fisher  was  sent  for. 
I  then  rei)resented  to  her  the  danger  of  even  waiting  for  the  arrival  of  Dr. 
|.  Fisher,  apd.urged  upon  her  to  send  for  Dr.  Dorion  who  was  near  at  h^nd, 
■^^  stating  a^  the  time  if  Dr.  Fisher  was  present,  he  would  throw  in  brandy  both 
y  by  the  njouth  and  by  the  rectum,  as  the  patient  was  rapidly  passing  intg  the 
k'^lstate  of  fcollapse.     Dr.  Dorion  arrived ;  in  the  meantime  Mr.  Scott  continued  to 
sink  rapidly.     What  we  supposed  to  be  effusion  was  going  on  in  the  brain.     I 
gave  Dri  Dorion  a  short  exposition  of  nay  views  relative  ,{o  the  disedse  and  the 
treatmei]|t  adopted,  stating  as  my  conviction  at  the  same  time,  that  the  patient 
would  si^cumb  very  rapidly,  if  stimulants  were'  not  largely  and  freely  admins 
istercd.   |Dr.  Dorion  shrugged  his  shoulders,  went  into  the  anti-room  an^t 
smoked  l|is  pipe,  telling  me  to,do  as  I  liked,  that  they  had,  (speaking  of  the 
defendants  and  hfer  relatives,)  a  prejudice  against  brandy,  and, to  administer 
something  in  place  of  it.    I  waited  anxiously  for  the  arrival  of  Dr.  Fi8her,;as 
Dr.  Doriob  would  not  assume -any  share  of  responsibility  in  the  treatment  of 
the  case.  *  Mr.  Scot^  was  just  dying  or  had  just  died  when  Dr.  Fisher  arrived  • 
the  roads  ^eing  ba^  and  he  residiiig  at  a  distance.     My  treatment  had  been  in- 
terfered w|th  very  jiightly  on  the  sixteenth,  but  by  persuasion  of  Dr.  Fisher,  I 
was  allowe|l  to 'go  on,  dh  tKb  seventeenth  ;  otherwise  he  would  have  been  left  in 
the  undistu^bed-rmanagemcnt  of  ^e  case  himself.    At  that  time,  he  agreed 
with  me  astto  the  treatment.     Although  the  disease  from  the  first  night,  might 
have  been  i  considered  one    from  which    Mr.    Scott    might  or   might   not 
have  recov€&"ed,  still  it  was  of  a  highly  dangerous   character,   but   not  ne- 
cessarily fat^l,  being  a  disease  from  which  it  was  quite  possible  dfeath  would 
not  result.    ;  In    fact  I  consider  persons   in   that   disease,  aggravated  as  it 
was,  their   Ijfe  hangs  upon   a    thread,   although   from  our  mode    of  treat- 
ment,   adopted    since    eighteen   hundred  and  thirteen,  we  witness  a.  great 
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."uU  ce^fniri,  ^!  ""'■•     '  <''•  ■'"  ■"«•"  ">  «•'«  "■•'  Mr,  Scott 

S  r^h  J .         T'"^'  •"•°  "»  ""  "<'"'i"»"«tio«  of  the  .tin  „l.i,„  » 

direoUon.,  JiZ^^  ™  i*^-  7'"'°"  7"«  %'»«  W""  Wm  f„  .11 

-«e  z„  bi,'"  r  «:x°T.m':"'T  r "  i  "•  '"■■*°" 

MCoad  Bight  of  hi.  il|„_j     r?  ™.'     !^;  "     "°  ''"'•  °°  "»  "■«  »'  "■" 

opting  mon,™..^  !,..„.„  „,  ^  ^"  '  '-  "■•»"0"ed,  .lw.y.  .x-      , 
«iaa»e:iiitli«bei<rhafth,irH.];_-  ."      ^'    '^''» "  "'« okwaoler  of  the 

..d  p.kinri,il'.Td    l^l.t.Sr'"        -      •"'''"  «"""■  "■"""•"y 
cre.tio„.  ^f  thi  ,i„J,riten     i  *I  o?»centat.ng  their  tjto^ht.  upon  th, 

tWow  hi,  thought.  iuXttIr  chZ^k  I  •       •'"u"'  '^""-    '  •'""I""'  <^ 

pe».d  to  writh,  mT^iS  ;  i*:"fi  ''"  °'"  "^r  "-»•  H«  "P- 
^.»..  ..,i.g,,d,.r  A  -oL~h:XT..Xt:«  '  Th"°*" 
gmaiy  reproaches  seemed  to  him  exceedin,rWrSlf\Z-  ^'  ^^*  ""*■ 
he  continued  to  become  mTZZtd'Z^iu^T''^^^^^ 
guage;  a  minute  afterwards  he  fim^dte  slwTboSl  '?  T""'  '"'  '*"■ 
breatthewindo.    H.roeeupwith.^r:^XZ^ 
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nation  to  oppose  their  entry,  but  hio  soon  yielded  to  a  sense  of  fear,  cowardice 
being  a  prominent  feature  of  the  disease,  and  suffered  insnpjportable  apprehen- 
sions  of  impending  dangers ;  then  followed  upon  this  the  steamboat  conspiracy. 
He  imagined  himself  a-board  of  a  steamboat,  that  ho  was  onvelopeJ  in  a  mist  of 
fresh  conspiracies.  To  see  to  what  extent  fear  operated  upon  his  mental  facuU 
ties,  Tasked  how  much  he  would  give' t0  get  clear  of  these  conspirators ;  he 
stated  that  ho  would  give  a  large  sum-of  money,  stating  in  what  bank  it  was 
deposited  and  instructed  his  son  William  to  touch  said  sum  of  money,  and  pay 
•>•  it  the  conspirators. 

On  the  second  day  of  my  attendance  on  the  late  Mr.  Scott,  I  attended  during 

I  the  greater  part  .of  the  day,  and  left  to  dine  at  my  boarding  house  about 

half-past  one  or  two.    When  I  returned  it  was  towai^s  evening;  the  days  being 

'  r  short,  tho  candles  were  lighted ;  I  had  been  absent  t,wo  or  three  hours  more  or 

less.    On  my  return  I  found  his  private  room  viz.  his  bedVoonr  dccupied  by 

sundry  persons.     I  refused  to  intrude  into  the  room  at  that  particular  moment, 

X'..  that  is,  I  declined  to  enter  the,  room,  from  my  own  movement  or  sense  of  deli- 

'!^ii:   .  oacy.    Very  few  minutes  afterwards,  the  parties  made  preparations  to  leave.    I 

recognized  the  voice  of  Messire  Anc6,  tho  priest,  of  Mr.  A>^(:hambanlt,  the 
notary,  and  one  Mr.  F6r6,  passing  congratula^ons  on  what  had  taken  place?    I 
anticipated  that  something  important  had  been  transacted,  and  put  a  question 
.       ,      to  Mr.  Scott  through  the  defendant  Miss  Paquet  before  I  entered  the  room. 
,;      The  question  that  I  put  was  to  ask  who  was  the  physician  that  attended  him> 
and  ho  replied  that^t  was  Dr.  Jameison ;   I  heard  the  reply  myself.    This  was 
the  question  that  I  have  referred  to^its  having  been  answered  rationally  and  per- 
tinently by  Mr.  Scott.    I  then  entered  the  room  immediately,^th  t|ie  view  of 
~  ascertaining  the  preeise  state  of  his  mind,  and  found  him  tn  statu  quo,  that  is  in  the 
,  «  ^-  .         «Btate  I  bad  left  him  or  rather  worae  from  the  appearance  of  his  tongue.    There 
'  was  ,9  marked  diminution  in  the  inflammatory  condition  of  the  ^^^Mfeji  a 
progress  of  development  of  that  irritation  of  the  bnlin'  p(!cdiar»tcJHBim 
,      trenuTii,    He  was  more  violent  and  had  less  control  of  his  mentetw^ties.    , 
It  was  at  this  time  that  he  commenced  the  disjointed  statement  oi  Mi  )}rivate 
affairs,  and  went  on  with  the  extravagances  I  have  already  mentioi^d  as  having 
taken  place  on  Ihe  evening  of  the  sixteenth.    So<(ar  from  my  considering  that 
he  was  at  the  time  fit  for  the  transaction  of  business,  1%'ould  have  deemed  it 
unwise  and  culpable  to  have  entrusted  to  his  protection  the  safety  of  his  own 
person  for  a  single  hour.    I  as  a  physician  consider  that  he  was  at  the  time 
most  decidedly  unfit  for  the  transaction  of  business.    From  my  second  visit, 
that  is  on  the  first  evening  of  my  atteudanccji^  tlie  day  I  believe  to  have  been 
'*    the  fifteenth  up  to  the  time  he  awoke  from  hm.sleep,  on  the  day  of  his  death,  I 
consider  bin)  totally  incapacitated  from  the  state  of  his  mind  for  the  transaction 
of  business.    He  was  in  a  condition  of  absolute  mental  debility,  peculiarly  sus- 
ceptible to  the  operation  of  any  undue  influence ;  this  w^s  tested  by  his  willing- 
ness afterwards'to  sign  large  promissory  notes,  and  give  sums  4^f  money  for  tha 
suppression  of  conspiracies,  which  he  imagined  to  exist  against  him.    His  feel- 
ings, or  fears  and  cowardice  were  much  excited ;  he  laboured  under  great  appre- 
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I.en.ions  of  i.upo„di„g  danger..  «,  much  so.  that  I  believe,  to  have  bean  relieT- 
edfroo.  which,  he  would  have  readily  parted  with"  aay  Lount  of  w^h  Jr 
^naented  to  any  proposition  made  to  hio.  not  involving  deatruction  or  iLdih^ 
.ffl.  t.on  to  h.8  own  person.     I  had  not  the  .hghtest  knowledge  at  the  ti».  of 

lion  01  lliBic  rait.    I  had  no  oommunioatioii  of  it  mmlf  •Dd  I  tM.^.  ,k. 

Upon  his  crosa-exumiuation  he  saya  —  ^  , 

of  the  sixteenth,  but  from  the  way  in  which  ll-»!  .  .  *  ■*^""^° 
Lopes  and  fears  La  another  ^l^'XTJZtT'*''  Tt ''  ""''  '^ 
thai  he  was  «..du.,  i„fl..„ee.l  the  prob:bi;i;r  eteT  WheX' T 
of  attempu  .ado  to  .xcite  his  hoj^s  and  fealJon  anotJlIrTSjecK™^^^^^^ 
refer  to  a  conversation  that  I  heard  between  Messire  Anerf  «„i  n  ^T^  '*°'''  ^ 
the  day  of  the-ei^lit.  en>,.,  in,^  the  house  w^rf  le I^I^Vdl^d  1^^^^^^^  "J 
Mes^ire  Aned  mentioning  that  he  had  proclaimed  toS-  S  «■-  "  T'^ 
pr-5po8ition  :  "  /,«,.  de  Viglue  point  de  salut'^ll         j     .        ?^  imporUnt 

heard  at  the  time  thnt  Mr;%ott  tj  con  en  !S  .  \  ^''^""S*'  ^  "^^^ 

WL      T  '•'5'^''""  >""«  con>entea  to  become  a  I2ninii>  r<<>*i.»i:> 

When  I  met  the  late  MrJ,  Scott  on  the  threshold  U  his  hruse  iLL       ^   ' 

IpM  thmfeti  b.™  I  b«a  siok?  (Mt  kM,i„g,h«  W  «oJUX 
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■pparently.)  I  told  him  that  ho  had  boen  alightly  indispoofld,  but  that  he  would 
soon  be  well.^  It  was  my  ainoere  belief  that  he  won  oonvulosoent  then.  Prom 
the  beginning  of  the  disease,  I  expected  thn^J  he  would  recover  from  tlie  disease  • 
yet,  at  the  same  time,  I  intimated  to  Miss  Fuquet  the  oortninty  of  its  being 
connected  with  danger,  if  my  proscription  of  the  seventeenth  took  no  effect. 
On  the  first,  second  and  third  day,  I  did  not  look  upon  the  disease  as  a  decidedly 
mortal  one.  I  never  convoyed  to  the  lute  Mr.  Scott  any  intelligence  of  the 
nature  of  his  complaint,  nor  did  I  ever  convey  to  him  the  idea  that  ho  was  or 
might  be  in  danger ;  that  would  have  aggravated  Xho  disorder.  During  the 
^isease  of  the  late  Mr.  Scott,  ho  had  that  knowledge  of  surrounding  objects  as 
is  generally  posscrtsed  by  persons  labouring  under  delirium  tremens.  On  the  even- 
ings of  the  fiileenth  and  of  the  sixteenth  he  oeoaBionally  took  his  pipe;  on  the 
edge  of  the  bed  on  tho  sixteenth,  ho  seemed  to  enjoy  his  pipe  tolerably  well. 
On  the  sixteenth  and  seventee'nth  I  remained  tho  most  part  of  tlfe  time  near 
him,  and  now  recall  to  my  recollection  that  I  passed  also  the  uigl^  of  the  six- 
teenth with  biro.  The  symptoms  of  an  increase  of  a  disease  were  apparent  on 
the  sixteenth  and  Kcventeenth,  from  the  state  of  his  body,  the  muscular  tremor 
pervading  the  whole  of  hi?  body,  the  soft  and  comprehensible  pulse,  the  moist 
and  creamy  tongue,  and  from  the  state  of  his  mind,  his  apprehensions  being 
more  vivid,  his  movei^cnts  being  violent  ahd  unmanageable,'  and  the  fanciful 
illusions  of  his  imagination  more  extravagant.  I  thought  proper  at  once  to  treat 
immediately  the  local  disease,  the  erysipelas,  and  to  wait  its  subjugation  before 
I  com'menoed  treating  him  for  delirium  tremens. 

(iueittion.^U  not  the  shortness  of  his  lucid  intervals  W  the  sixteenth  and 
the  seventeenth  day  attributable  in  part  to  the  treatment  thntyou  thought  proper 
to  follow  in  attemp^ipg  to  cure  first  the  erysipelas,  delaying  the  treatment  of 
delirium  tremens  until  the  first  object  was  obtained  ? 

Ainwer.—By  no  means.  I  recognize  tho  short  lucid  intervals  ai  an  effect 
of,  an<fcadditional  symptom  of  delirium  tremens  in  its  well  developed  ohai-acter. 

I  do  not  believe  that  had  I  thought  possible  that  delirium  trebons  could  have 
been  treated  immediately,  that  his  lucid  intervals  would  have  been  of  longer  du- 
itktion.  The  lost  symptoms  of  the  disease  of  which  Mr.  Scott  died  were  debi- 
lity of  the  brain,  occasioned  by  exhaustion  of  nervous  powers.  It  is  not  of 
frequent  occurrence  that  erysipelas  is  a  freqtient  attendant  of  delirium  tremens; 
in  this  particular  instance,  it  was  a  perfectly  local  disease.  In  the.  particular  in- 
stance of  Mr.  Scott,  delirium  tremens  was  in  no  way  connected  with  monomania, 
although  it  may  have  consisted  of  a  series  of  acts  having  analogy  with  monomania. 
The  imagination  of  Mr.  Scott  was  distorted  on  every  subject,  although  he  took- 
particular  care  of  his  feelings,  and  would  ligh|;j|ind  smoke  his  pipe.  He  was  raving 
very  much  about  the  last  election  on  the  nffeenth  and  on  the  sixteenth  also,^ 
when  he  wanted  positively  to  go  out  to  address  the  electors,  but  not  afterwards 
about  the  election.  I  should  believe  that  in  a  case  of  delirium  tremens  old 
affections  and  old  impressions  do  not  occupy  the  mind  of  the  diaeased,  but  Only 
what  has  iminediately  surrounded  him  or  occupied  him,  and  I  judge  of  this  fronk 
what  I  have  seen  in  my, practice.  / 

■  ■  '    %         '■^■^■■:;.     :       \  '\ 
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■  'i  i        

Dr.  Pl«h«r,  the  oth^r  attondiiig  physioLn  for  the  dooeawd,  tfD  hi*  ezamba- 
tionmyii: —  '^-  «••«- r 

I  remember  id  the  month  of  Dooomber,  eighteen  hundred  ,4nd  flfty^ne,  a. 
nearly  as  I  can  reoolleet  on  the  sixteenth  or  seTonteenth  of  D6eember.  eight«»n 

.."^  wu  u^""''  '  '""  """"'*  *"'«•«'  *»•«  I***  Wiiliim  Seqtt,  otherwimi 
e.Iled  W,li.am  Henry  Scott,  of  St.  EuaUehe.  Enquire.  meroTant.  who  wu  at  the 
time  .11  of  delmum  tremens.  I  wa-  Sailed  in  con«ultatio«  with  Doctor  Jamie- 
son,  who  waa  then  attending  him.  I  underatobd  I  was  called  at  the  in-taoce  of 
the  family  thouph  I  never  enquired  who  «.nt  fo.  mo_ft  whs  between  four  and 
.  five  odoek  when  I  arr.vod-it  was  just  getting  dusk.  'I  found  jjim  in  bed.  ex- 
Z"wl  "^l^  "d  con«idered  him  in  a  dangerous  ^Ute;  L  wis  delirious  1.ia 

f^tllT      .  *"?  ^"^^  "  ""i:  "P*"  ''•     ^  ^''^^  '0  8i^«  him  medicine 
to  mduoe  sleep.  laudanum  with  brandy_as  we  cull'lt  in  our  treatment,  brandv 
punch.     It  seems  that  he  had  not  previously -Icpt',  and  this  was*  given  to  calm 
h«  excitement  and  to  induce  sleep.    The  dgfeXni,  Miss  Pacfuet,  objected  to  hi. 
gctung  brandy  at  the  time,  but  I'ovorruled  her  .^bjcctious  ou  the  grJund  that  I 
con^dered  .t  necessary,  and  left  with  the  unde^tanding  that  this  S^tJt  wa- 
to  be  fol  owed  ag^eing  with  Dr.  Jamieson  a,  regards  the  treatment.     When  I 
saw  the  late  %.  Scott  he  was  ij,,bed.     I  «i„side,.d  him  incapable  of  ^^ 
ra"ona,,j,..„dp„e  but  a  few  questions  to  Mm.     He  was  not  in  my  opinion  in  S 
j     fit  state  to  transact  any  business,  so  much/^o  that  I  consider  if  he  h«I  commit- 
ted  murder  at  the  time,  he  would  not  havf  bocn  responsible  for  it ;  his  mind  was 
.nanunsoHnd  state  wheni  s.w  him.,:  The  symptoms  appeared  to  bT  thi" 
ofaver,  bad  case  of  delirium  tremona;-    I  cousideL  .1«  oa^  a  ven^bai  cI 

tttlntT:  r  '^Tr  --/^-^-<Je<itoa  certain  exltinT: 
treatment  hat  I  proposed  by  lir.  Jamieson's  report  of  the  length  of  Ume  he 

•  i  u"  '1'  ?'  "■''""""'  ^'  had/followed,  and  the  fact  of  my  having  uTder 
^ood  that  he  had  not  previously  sl^t.  It  was  in  the  house  whefe  the  sL  M  ^ 
Paquet  Ijves  and  not  in  his  own,house  that  I  fou.d  Mr.  fleott;  his  ewl  son 

^^ItL^^'r"^  r^T  ""^  I'-q-'.-- there,  some  ser;ant,  and  h" 
n^^ht  have  been  others  whom,i  do  not  remember,  but  I  remember  seeingtl^e 

E  at? •  .    7"r  '"  r"  '"^  "^^^  '^'*^'-^"'  '^'^^^  '  --'-J  he  was  dead 
,  2  "  patient  wakes  from  sTeep.  it  depends  much  upon  the  opinion  of  the  at- 
tending physician  as  to  the,Btate  of  the  patient  in  thU  disease,  Lw  long  stimu- 
ants  should  be  continued.,-  I  would  not  approve  of  stopping  stimulants'at  pnee  - 
had  It  been  my  case  I  w6uld  have  continued  it.    I  heard  nothing  abouUh; 
marriage  on  the  oecisipi,  of  either  of  these  visits,  although  I  liad^SSon  to 

rL  K  r  ^"^"^-*^«  P"««'  »»«*  others  present ;  none  of  Mr.  Scott's  siste« 
^rh«  brother  were  pesent  on  the  occasion  of  my  visits.  I  heard  of  the  mar- 
m^  dlerwards  anjl  was  at  the  time  surprised  that  he  should  have  go^  married 
^that  state.  I  did  not  remark  it  to  any  one,  but  was  struck  with  U  my^lf 
When  I  saw  him  ^  was  not  under  the  influence  of  fear.  The  character  of  the 
disease  js  the  seeing  of  visions,  being  under  the  apprehension  that  people  arl      ' 

r?  *°  '"';?'«^  ^•"-     ^  -»"«»-  *hat  the  said  late  William  ScoiTSied" 
the  disease  of  ^linum  tremens,  under  i»hich  he  laboured  when  I  saw  him. 
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Od  bU  orow-«xainination  he  aajrs  :—    |       '     *    ,  \ 

I  km  not  awkre  iiheth«r  the  late  Willii^in  Soott  eTet^hefore  had  id  ttttlok  of 
delirium  tremens,  I  have  known  him' plerfeotly  well,  even  intimately,  previooe 
to  hie  death  for  a  number  of  years ;  he  was  a  miin  of  very  quiol^  temper,  abrupt 
in  his  mode  of  spouking  and  poremptory  generully  in  his  langu^e.  I  had  two 
brnthersj^  his  shop  at  St.  Kustacho ;  both  are  now  absent  fh)tp  the  oountry. 
When  I  visited  the  late  Mr.  Soott,  the  day  previous  to  his  deuth,  I  advised  that 
Joeclicine  be  immediately  given  in  order  io  prodnoo  rent.  From  the  donversatiuu 
that  I  had  then  with  Dr.  Jaroio'son,  I  lenimt  that  ho  hnd  not  followed  previously 
the  mode  ^f  i^eatment  that  I  then  sug)^c8t»>d  and  ordurcd.  Dr.  Jamloson  told 
tDc  thnt  he  had  only  given  pur^itives, and  local  trout  meat  for  the  subjugation  of 
the  i^iflamD)ation/of  the  face  and  of  the  jeyes ;  these  are  the  medicines  that  he 
told  me  lie  had  given  to  tfuit  the  symptoms  of  the  patient.  When  \  saw  the 
late  Mr.  So0tt,  I  thought  it  was  a  very  bnd  ease,  and  doubted  whether  he  woiuld 
recover.     Fy-om   what  Dr.   Jamicson   told   me^   I   do   not    know  i^hothur  it 


would  have  been  neoesHury  or  proper  to  administer  the  trentnient  I 
pre«iou.><ly  qrat  the  beginning  of  the  disease.         -:,- :  - 


Huggestod 
which  W. 


The  medical  evidence  estubliHhes  beyond  doubt  that  the  disease  of 
11.  Soott  died  was  delirium  tremens,  yet  the  respondents  by  their  exception 
hive  pleaded  que  le  ditfeu  William  Henry  Scott  ^tuit  sain  d'osprit  et'jd'entende-, 
mcnt  lor  da  dit  maria^,  ot  du  contrat  de  mariage  qui  I'a  pr^c^d^^  et  qu'il  a 
contiiiui  de  litre  depniajusqu'a  so  mort. 

The  judgment  of  the  Court  below  asfigns  as  the  reasons  for  the  dismissal  of 
the  appellant's  action,  ^hiit  "she  hns  fitiled  to  .cstabliHh  by  cvijdcDce  the 
"  nmterial  allegations  of  her  declaration,  and  more  especially  that  t|ie  late  W. 
"  H.  Scott,  therein  montiqned,  was,  nt  the  time  of  contraotina;  marriage  with 
•' tho  defrnHfint,  M.  M.  M^^Pjiq-ict,  on  the  ItJth  day  of  De/;onIbcr,  l^Jjl,  as  m 
"the  said  declaration  ullegod,  delirious  or  otherwise  of  unsound  I  mind  unJ 
"  u!ider<«t.'.nJing,  or  thut  tho  Buid  luarriugo  was  ho  contriioted  by  him  lu  ithc 
"  immediate  prospect  or  at  the  period  of  death,  a  rextr6inU6  de  la  v\it.''  It  ii 
to  be  noticed,  that  no  medical  testimony  whatever  was  adduced  by  the  reHpon- 
dents  to  meet  that  of  the  two  physicians  who  attended  the  depeakediMrhe 
learned  Judge,  however,  who  delivered  the  judgment  in'the  Court  below,  is 
reported  to  have  said  :  "  Dr.  JauiieFon  states  as  a  scientific  fact,  that  the  disease 
never  leaves  the  patients  unty  it  leaves^ them  finally,  that  is,  there  may  be  times 
at  which  it  is  tnore  intens^han  at  others,  but  the  patient  is  never  pcrfcct|y 
eaiie."  If  the  ciise  turned  only  on  this  evidence  of  the  witness,  the  Court  wow^l 
have  no  doubt  i  but  the  defendant's  evidence  on  the  other  side  is  conclusivt 
unless  indeed  we  take  the  opiniofi  of  Dr.  Jaml^n  that  there  can  be  no  intervu 
of  sanity.  We  find  the  same  opinion  indeed  in  the  book  sent  us  by  theplaintij 
but  (it  is  not  ^^attted  by  any  authority^.  It  is  the  opinion  of  the  Court  thht 
thete  are  cases,  qnd  this  time gj  them',  when  the  person  afflicted  with  the  disease 
is  at  tiMmi^iUj^seMon^  his  f^ultij^  The  testimony  of  Messire 
on  thils  pomn3%>n^feii;«.  The  learned  judge  seems'fo  havli  put^th0  evidence 
of  Dr/  Fisher  entirely  to  one  side,  notwithstanding  the  importanrstatement  of 
opinion,  "  I  heard  of  the  marriage  afterwords,  and  I  was  at  the  time/surprised 
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too.,  to  luvebeen  „,.«t  improper  y,rtl^"  k, ?  p*^'*l 

(h«  greatest   woi„ht      The  book.  oH  u     ^^"f  "'^•'  ''  ^  •''»^^''"*  »<> 

.pAt the doc-i J  ;Xv-i^^^^^  aid*! d  ;I-  *'•  r"*'*!  ^""^ 

wb-t  oeber  authority  tbe  QouXb'loZrC   HT  T'^  r'^'^t 

.  Court  of  Juatico.  thaVcoid'^^^^^^^^^^^  «'•  d-fi««  of 

pert-,  upon  the  principle  .  cuuJetTl^tZ.       J""^'""'  ^ti'nonrol  «r. 

have  been  baaarded  without  .„yth^g7w7r.leU  '^^\^4-^-^- 
that  in  enuDciatlns  tbo  proposition  ^.  th.!  fh  ^  "'^'?  "PP*"  *"  «"« 
afflicted  with  thia  diaca«.  Z^CX  mJ^-  "'".T.  '••'"  ^^^  [P*^""" 
.hould  have  b.cnu„.do  to  ^mTa^  ^^T  ''^'"""'^ 
new  opinion,  and  i^ln,.  at^ "^.y  h  t^l;'  "'"'k^V'L'""''  f*'  *'"" 
delirium,  and  yot  at  the  ^^eVeZXZ^Z  o^ltf""^ ""''J 
oannot  accept  aa  a  canon  the  onirt^nn  „#•  .u    /    P^rO"  "  ''"  fuoultjet.     I 

Still  le»  can  I  approvTof  th«  atl^t*  ?u  ' 'i^^.     "^  ''«"'«'"«'j  Wdi  down.    ^ 

medical  te«du.oDy,  that  of  Mr  LlTl  m  .?  '  '"  «*"»P»'*«>'»  4^  the 
true  that  tbia  wit  ea.  „ys  !Lw'""''  ''"«''  ""'*  '"  the  balance  It  i, 
bat,  if  hi«  opinion  i:  Jb'e  ^Z  L   oVcXrK  '    "1.^  "^''"'  ''4'''^«''' 

dire  ouiion  non  ai  o'dta^tr^  Lie  /-/.//    .        ''"'"'*^"  "  ^""'-vous 

quclquo  Cho,.  scion  n.on  «pJ«io„/'' ile  L  iked  Pol t' f^ '''' '^'"^ 
His  answer  in,  "  o'»Stait  co  n„«  i«a  n.   ;  •  '  ^"""IT'  '«  Pe"""  ^oua  ? 

jopinion  ,^M  on"ar:L^:trrr;:^^^^^^ 

TrouvcvouB  cet>  opinion  ™iaonnable  ?  As";  "  Te  o"  JTIY  '""''" 
»nces,  je  le  pe„s.i^  dans  le  t,a.ng.  tobt  ,  d/pIX'  de  "  Jl^t  T'"""^ 
car  jo.ne  le  croyaia  pusXdans  un,  dtS^ur'niourir  t  To  L^  u  1  ^^"""' 
toujours«tddcroi,iinW..„«lJ  i  T  "'""""^-V  ^^  ^^e  qo^tion  "  Avcb  voua 
I.  .ialadie  ?  ■'  t  eTZ^rr  D^^^^^^  !-";en-1ltrait>ur^lq„e cho«,  d.na 
cette  opinion.  J'aT  o„„u\f  i  '^  .  rT  "'«'«"*  ««"'«*»»^  '«•  Dooteur,  j'cua 
B.  morf  •'  If  thelZon  of  iT  1" ^."*^"' ««"•«»-»  V^^^  ten.ps  avant 
«i«s,  before  treatinTira7.3  f         •"^"'  *"  ^  ''^^'^  »«  **»"*  "^  t^e  physi- 

.man  in  a  w.ak  state  of'n.i^„a  Id  M^C'iV^^^^^      pr^tisedUn 

*r  .  1       *  ■         7 
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■oBie  «bidl|i  wn  dtmr^inf('  ot  loniethlng  mora  than  pMiing  notiM.     I  am 
diiNiatiKfied  witti  Iho  Jadgmont  agBin,  from  thaoart  manner  in  whioh  it  diapoaaa 
of  the  (juoation  of  fuut,  without  antariiig  into  a  detailed  otatemant  of  tha  ari- 
donoa,  in  a  oaM  of  great  doltoaoj,  Which  loadJy  oalled  for  it.     I  feel  mjaelf 
conatrained  to  advert  fk  aoroe  important  atatementa  made  bj  thia  witoeM.     And 
0rat,  aa  to  hia  primarj  intarview  with  tha  deoeasod,  ha  aajiT,  "En  arrirant  M. 
Scott,  que  Je  trouvai  mr  tm  lit  snuffranf,  me  dit,  qu'il  venait  ttavoir  une  acitu 
chez  lui  avcc  aa  aaur,  at  m'ujouta,  qu'il  me  faisait  venir  pour  le  mariar  aveo  la 
d^fondereaae,  en  la  itiaignant  de  la  main  at  I'appelant  aa  femme."     On  the 
«roaa  examination  he  aaja,  "  Mr.  8oott  me  dit  qu'il  me  feaait  appalar  pour  le 
marier  aveo  la  personne  qu'il  montrait  de  aa  main  et  qui  <$toit  M.  M.  M.  Faquet, 
diaant  o'ewt  ma  fumme,  c'eat  lua  fuinmc,  r^p^Unt  reipnioaion  deux  ou  troia  foiii, 
il  mo  parut  aouffrHnt,  et  il  me  parut  nn  pen  oxoltd,  en  me  parlant  d'une  /Msino 
qui  avait  ou  lieu  duna  aa  maiaon,  oe  n'^tait  poa  dana  la  maiaon  oik  il  tftait  alori, 
roaia  dana  la  maiaon  oh  dtait  aa  aoeur."— "  Je  reatai  oonvainau  d'aprda  oe  qu'il 
medit.qu'on  lul  avait  fait  quelque  violence  dana  aa  maiaon,  oi^  dtait  alora  aa 
ecDur."    The  arene,  waa  the  effort  made  by  hia  aiater  and  Dr.  Jamieaon  to  indu«% 
him  to  remain  at  homo  and  not  to  venture  out,  into  tho  December  air,  in  hit 
auto  of  health.     It  waa  a  deluaion  on  hia  part,  aa  aUted  by  Dr.  JamicHon ;  ho. 
waa  excited,  unpen  exalti.    Then  oomea  this  movement  of  the  band  to  indicate 
the  person,  instead  of  naming  her,  and  the  rapidity  and  imperfect  enunciation 
of  hia  wiHhes,  tho  repetition  of  ma  femme,  ma  femme,  all  symptoms  of  delirium 
tromena  aa  stated  by  Dr.  Jomieson.     When  the  dispensation  of  marriage  banns 
is  mentioned  "  oelu  perut  contrarier  Monsieur  Scott,  qui  d^sirait  en  flnir,  et  il 
Die  dcniuiida  d'uccomplir  cet  acte  le  plutot  possible."     A  sane  man  must  have 
known  thsit  a  myrriiigo  license  of  some  kind  waa  requisite,  and  the  precipitation 
manifested  is  another  indication  of  the  state  of  the  mind.     Le  lendemain  le  17 
(the  day  foUowiiiij  tLo  nupposeJ  marriage)  the  witness  says,  "  je  suia  all^  voir 
Mr.  Scott,  je  ne  pus  lui  parler,  I'on  me  dit  qu'il  avait  beaoin  de  repoa,  qu'il 
somieitlait  et  que  d'aprea  lea  intructiona  du  midecin  on  ne  devait  poa  le  di- 
ranger.    Je  eausai  (luolquea  miputca  aveo  Madame  Scott,  le  18  d^oembre,  je  suis 
all6  le  voir  di  mon  propre  mouvement,  c'^tait  vers  2  heures  et  demie  ou  3 
heures  de  Hapris-midi.     Jo  fus  bicn  surpria  de  le  trouver  dans  un  dtat  au«si  alar- 
niant  qtiitnt  h  la  maladio,;  son  6h  6tu\t  sur  le  lit  &  c6t<5  de  lui,  pour  I'aider  k 
craoher,'et  tficher  de  le  souis^er,  M.  Scott  ^tant  alors  dana  un  dtat  de  coma." 
I'his  corroborates  the  stutemoat  of  Dr.  Jamieaon,  instead  of  contradicting  it. 
To  come  now  to  thft  precise  time  of  signing  the  marriage  contract,  and  the  entiy 
in  the  register,  and,to  the  attending  circumstances.     It  waa /or  the  reapondmtt 
to  have  proved  that  there  waa  then  a  lucid  interval  in  the  diaeaae,  during  whioh 
the  deceased  had  a  disposing  mind.     In  ooaee  of  insanity,  it  is  exceedingly 
difficult  to  discover  with  aiiy  approach  to  certainty  an  oasis  in  the  desert  of 
the  thoughts.    Minute  and  close  observation  by  experienced  persona  might  aid 
in  the  discovery.    Let  it  now  be  asked,  bad  Mr.  Ano^  the  necessary  Qgguisitcs, 
for  th4  performance  of  an  operation  so  delicate  ?    I  do  not  believe  that  be  bad. 
The  work  inust^  one  of  time;  the  subtlety  of  the  disease  baffles,  for  the  moat 
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prt.  .#.ry  ..tamp.,  to  d.fln,  th.  limit  b.tw«,  dl«,rd««i  lai^laot,  .„d  the 
«no  .nd  d..po..nK  mind.  What  w.r«  tho  opportu«i.l«  .ITord-d  to  Mr  AoL 
fi.r  tb-  purpo.  of  thi.  l„,e.ti«.tio„  ,  XU  Z  ,ha  d<,oa„«d  o  I,  ^wl  i„  h  ! 
.fe:  Mbou   ...hour  tl».  fln,t  ti.„o ;  «  to  th.  «oond  "  ii  pouv.it  fitro  qu.t,^ 

^«  6  houre-  o«  7  h«««.  lor«,ue  je  repurtl.."     Thi-  i,  „ry  indeinlf^t  th. 
b«t,  bu.  lot  «H  onquu-,  how  the  ti„u.  „..  oa.ployod.    Mr.  aL  i.  ..ked  :  Av!. 

-ZVrri    T"/""""*'""'''^^"'^-  ""'"■'     Answer,  U  temp,  fuc  o..,- 
'^ojr   a  r«.  .gcr  e,^to..  et  A  proc^der  *  la  c^rd„.onie.  /o«  /,  t^,^,  f,,  J. 
p/oy^A   «/«,  J/.   .SVo«  n'eni  p,„  U>in,^oaUe  p.,^r  purler  Lutri  doL      l\ 
UU.«i.  Hur  «,,.  lit.  lenjambe,  ..nduntc.  «u  dehor.  deH„„  lit.  Qu.ndje part 
J  rfU  t  encore  duo,  U  n.fim.  .uitude,  ..a.  n..r,,u«r  aucune  f«ible«e.     I„^  .ho 
.,.n.i„.t,on  .„  chief  the  wltae^  had  «id,  oonvernant  .reo  nou..    Q.-E.,  o^ 
cejourl4queyou.lui  ave.  p„rl6  do  lu  roliKion  oatholi.jue?  K.-L.  vcille  H 
cejourla,,„a„d    I  rut  quention  do  1.  nature  du  «,r„.ol.t  e,i«<J  pour         ier 
prote..an     et  eatholique  ?  Q.-Quaad  e.t-ce  qu'il  vou.  .  donn^'Tiu.pr Z;- 
q     I  voudruu  .e  la.re  catholi.,„o?     R.-Le.  deux  foi..  mui.  .urtout  SZ 
c^Mbrat.o„  du  .nariage.  lor«,ue  rcHt<$  «,ul  aveo  lui  il  -tu'iuviU  A  venir  le  J  t    t  ' 
Zil7"u  "TT  ;•     ^  -^'"'"'''''"  ^^  '-P-  -P'*-  oeia  -ve.-vou.  quit?. 

aprh.     In  tha  oxam.nut.oq  in  ehief  bo  had  said-"  D'aprAs  co  qu'ii  ul'avaitdit 
l.n,pre«.u,n  on  est  re-tA,  qu'ii  voulait  m  fairo  eatholique.    Quand  ihfluio  il  n'au- 
r«a  pa.  M  malado,  jo  in'rai.  all<$  le  voir  le  londemaio,  paroe  quo  jo  dovain  y 
dier  non  par  »uaede  la  maladie  maU  pour  l,u  purler  de  religion.     On  the 
cro«.-exaa..nat.on  he  a.y.  to  the  que.tion._Qua„d  vou.  avez  iarld  4  feu  M. 
ScotUuHujotdela  religion,  vou.  .ouvenc-vouHd'aucune  chose  qui  parfttMe 
.fmpper  en    pari.culier  ?    et  ai  aueune  de  vo.  remarque.  parut  le  frapper  ? 
R-ften  en  part.cu her.    Q.-Avc-vous  expliqu<5  A  M.  Scott  la  rignificatlon' 
dece  d.ct«m   de  l'%li«,  Catholique   "  hor.  de   l'E,li.e  point  de  .uluC'     • 
K.-II  ne  fat  nullemont  question  de  eela  et  la  convemiion  n'alla  pa.  Jusque  14.  - 
y.-A-t.il  paru  avoir  aucune  inquietude  sur  I'^de  wn^me,  en  oon.id6ratioa 
e  la  v.e  qu  .1  ava.t  men«e  ?    R.^l|  ne  me  d||^ii.'  A  oomprendre  que  oe  fut 

otT"   lS°>'"'  'V*'  '"'"^  '"^  -"ilait-il  r*^£   av«,t-ou  aprl,. 
Totre  mij6e  ?.  he  says-Je  siguai  au  cootrat  oomnie  Wmoin.     II  ne  Vest  pa.  fait 
m  avant  ni  aprds,  puimjue  j'ai  signd,  le  olero  de  M.  Arohambault  I'a  <5orit  en   • 
m  pr&enco.     g.--Y  eut-il  en  votre  prdwnoe  quelque  discuttion  sur  le.  oondi- 
UOD.  du  contrat?  R     Ce  fut  M.  Scott  qui  dicu  le«  condition,  du  eontrat  »loo  ' 
««  yolont68.     Q.     y  aVait-il  quelqu'autro  peraonne  qui  i  prU  part  dan.  la  dite 
ducusajon  ?  R._Jo  ne  vi.  pa.  qu'il  y  eut  diwusBion  pour  le.  oondition.  da  con- 
wt.    M.  Soott  exprimait  .a  volontd  et  le  elero  donTait  mo.  n  diotde.    J^ 
"  u  pa.  Muvenanoe  que  personne  ait  sugg^rd  de.  oondiUon.  k  M.  Soott.  quand 
^rnejH,ruta9trnlonlaj„,ticedi.tributive.    In  the  ex«n.iD.^on  in  chief  he 
J»d  Mid     Je  me  rappclle  que  le  Notuire  Archambault  euggira  a  Mr.  Scott  de 
/aire  «n  teetament,  mai.  M.    Soott  inahta  pour  que  oe  flit  on  oontnt  de 
"»n«ge,  mai.  je  ne  me  r.ppolle  pa.  qa'il  «t  donn<S  des  raiMns  pour  en  .gir 
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tintl.  Ii«  16  le  Jonr  da  mariag*,  Jt  f  ai  iniaU  bmnmap  mletai  (|u*il  n'ltaU  U 
?i>illfl.  J«  n'ai  auouncnienl  r«inur(|u<l  qua  M.  Hoott.  aultiiHuiit  autvinemont  mi 
obM^Miona  <l«)  (|ui  i|u«  o«  aoit  dana  ootta  ooooaioo."  If  th«  tMlitOiony  ,of  tlw 
notarjr  Arohaiiibault,  «  witnuaa  o(^  the  port  of  th«  r«MpoadenU,  W'trat,  %wA  ' 
tliare  ia  no  roaaon  to  4>"b«liaT0  ttio  importat^t  faot  atat«d  by  him,  wttieh  will 
now  bu  adferlcd  to,  Moaairo  Atio«i'a  power*  of  •obMnrnlion  arc  not  greiit,  or  liu 
ro(H)ll4!0tioa  muat  be  bud.  The  notaijt  »J»  io  hU  depoaition,  V  J^ai  oul  dira 
•prda  Itt  niort  de  M.  Beott,  qua  Too  arikit  dit  qu'il  avail  le  dtUrium ' Urmeni^ 
maia  Je  ne  I'ni  paa  ponn^,  piiroe  que  pomlamt  lea  deut  heuroa  que  Je  I'al  vq, 
]e  I'ai  trouvA  parfaiteniont  bian,  li  c«  n'ett  fMmditiit  qutj'4tai$  Ut,MHt  m«  rvpptltr 
$i  c'Hail  avnrit  ou  aprh  In  clUltKfllion  du  muriaga,  it/aiunt  uit  gmnd  vent  qui' 
$ijfinit  (Intii  le  mnlmrnt,  el  iV.  S'oM  prtla  fnrtiUe  rt  itit  •  lea  voild.  Une  per- 
mnno,  anna  nie  ruppolor  quLi,-lui  dit  4coutez  M.  Hoott,  o'uat  le  venl;  en  effot  H. 
Scott  prfltu  I'oreilltf  etdit:  on  eSutja  aula  oonVoinot^  que  oW  le  vent.  P«r- 
aonno  no  lui  a  domandtf  qui  il  penaait  pouvoir  Teoir.  II  ne  me  paraiaaait  pai 
agit^,  eioopt^  <|uand  il  a  dit  lea  voili.  Je  n'ni  romorqu^  rien  autro  dhoae 
d'^tritttgft  duna  Ha  conduite,  pendant  le  teuipa  que  j'^tuia  14.  Je  n'ai  jam'iia  ?g 
M.  Scott  tomber  en  ^tat  d'cxcitation  aprda  avoir  ceaad  cntidroment  de  preodra 
dea  liqueura  fortua,  a«ulemcnt  co  quo  J'ui'obHcrv^,  o'eat  qu'upr^a  avoir  bu,  il 
pordait  la  ni^iuoire.  A  more  conoluaivo  proof  than  tliia  of  delirium  trenien$  u 
doacribed  in  the  booka  and  after  them  bjr  Dr.^  JTamicaon  in  hia  evidence,  at  the 
very  tinitf  of  the  auppoaed  marriage  and'  auppoaod  lucid  interval,  could  not  be 
dcaired.  Again  the  faot  awn^n  to  by  Mr.  Ancd  himitelf,  "  Jb  fua  le  dernier  k 
partir,  ayuut  rvHttS  apr^a  Ic  d<$part  du  notairu  et  dca  t^inoiijna  qui  furont  oonduiu 
en  vniture,  M.  Scott  me  voyant  purtir  aoul,  me  dit  pretiez  garde  d  tout,  gut 
perionne  ne  voiu  attnque  en  route,  je  lui  rijtondta  que  /«  ne  craignai$  pai,  qui 
fitiiig  habitui  d'uller  $eul,"  ia  another  proof  of  the  feeling  of  approhonaioD, 
aniiety  and  foar  oharaotcriHtio  of  this  doHoription  of  iaaantty.  Itwaa  only  on 
the  18th,  after  a  aound  alcop,  that,  the  deceased,  to  use  Dr.  Jamieson'^B  words, 
"  had  a  correct  knowledge  of  what  wua*  going  on  around  him,  lie  asked  me 
what  brought  me,  or  what  I  was  there  for,  (luve  I  been  sick,  jnot  knowiiig.,wlut 
liad  occurred  before  apparently."  With  the  proof  of  his  ravinga  previoaajy, 
from  the'moment  of  his  departure  from  his  own  house  to  go  to  the  resideoee  of 
the  reopondont  Puquot,  I  fViUy  concur  with  Dr.  Fisher  wheb  he  says  "  he  wu 
nnt  in  my  opinion  in  a  fit  state  to  transact  any  liusinoss,  so  much  so  that  I  coo- 
sider  if  he  had  committed  murder  at  the  time,  he  would  not  have  been  respoa- 
sible  for  it''  The  symptoms  appeared  to  lie  those  of  a  very  bad  case  of  delirinm 
tremens.  Witnesses  have  been  examined  by  the  respondents  to  prove  contn- 
dictevy  statements  of  opinion  made  by  Dr.  Jamieson.  This  testimony  I  whollj 
reject.  -Before  adducing  it,  it  was ''incumbent  on  the' respondents,  in  6ommoD 
justice,  to  have  asked  Dr.  Jamieson  if  he  had  said  .what  is  im||ated^to  hinS^  and 
to  have  afforded  him  an  opportunity  of  explanation.  I  say  it  was  incumbent, 
because  the  rule  of  evidonoo,  according  to  the.  English  system,  upon  this  point 
in  mjT  opinion  is  the  only  rule  in  Lower  Canada.  No  authority  from  the  French 
system  osn  be  ha^  upon  this  matter.  The  viva  voce  public  ezafninatioa  of 
witnessed,  in  open  Gocu^  and  their  cross-examination  were  Unknown  in  oar  tri- 
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mitj,  aod  lh«  othe^,(;oaH»  riKului,,,!  by  the  Civil  f .«     n  ♦       ^       .      . 
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HranRc  when  it  ia  considered  thnt  his  own  wii  William  ^J^J      t  ^ 
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0/  his,  ifben  perfeotljr  aane  and  in  healUs  wd  was  only  carrying  out  former 
promiaea  often  repeated.  Evidence  was  adduced  in  aup^rt  of  theplea  "  qa« 
depuis  nn  trda  grand  nombre  d'anndea  le  dit  feu  William  Henry  Sootfc  et  It 
ditet^ame  Paquet'-vivatene  maritalement  comme  mari  et/emme  aouji  laprometie 
souTent  alort.donn^  k  oette  demidre  et  souvent  r^it^r^e  depuis  pur  lo.  dit  feu 
W.  ir.  Scott,  qu'il  ^pouaerait  l^itimement  la  dite  Mme  Paquet.  Que'  oette 
irdtnesao  et  son  intention  de  la  mettre  4  execution  furent  nianifestdea  et  an- 
nonc^es  par  lui  en  diflR^rens  temps  devant  ses  parens  et  ses  amis,  et  partiouliere- 
ment  devant  et  k  la  connaissance  de  la  demanderesse  en  oette  cause.  Qu'il  y 
a  A  peu  prAs  deux  ans,  le  dit  fou  W.  H.  Scott  d^sirant  mettre  k  exi^oution  la 
promesse  qu'il  avait  souvent  faite  &  la  dite  Dame,  de  r(5pouser  Idgitimement,  du 
coDBentei;pent  d^  c6tte  dernidre  fit  demander  un  Pr8tre  de  la  Religion  Catholi- 
8«®  Romaine  pour  le  marier  legitimenient  aveo  la  dite  Dam°e  Faquet,  qu'a 
*****  ^°  plosieurs  amis  du  dit  feu  Scott  se  trouvaient  assembles  dans  la  mai«S'n 
^  ok  vivait  la  dite  Dame  Paquet,   avec  leurs  enfunts,  pour  8tre  i^moins  du  dit 

manage,  que  le  dit  feu  Scott,  et  la  dite  Dame  Paquet,  s'y  trouvaient  en  habit 
de  fSte  prets  k  contractor  un  mariage  legitime  devant  «»  Pritre  de  la  Religion 
'  .     Catholique  B>maine,  duement  auloriti  d  cetUfin,  lorsque  ce  dernier  crut  de  son 
.  devoir  d'insister  anprds  du  dit  feu  W.  H.  Scott,  qui  etait  Protestant,  k  ce  qu'il 
promit  «0M«  ttrment,  de  laisser  Clever  ses  enfants  daQ»  la  religion  Catholique,  ce  i 
qfti  se  refusa  positivoment  le  dit  feu  W.  H.  Scott,  disant  qu'il  ne  voulait  pas  faire 
tel  serment,  que  ce  nj^Uit  pas  n^anmoins  par  hostility  oontre  les  Catholiques, 
-      puisque  ses  enfants  avaient  dt6  i\ev6s  Catholiques,  mais  qu'etant  Protestant  il  ne 
voulait  paa  faire  telle  promesse  qui  n'^toit  pas  -d'ailleurs  n^essaire  suivant  lui. 
Que  le  dit  feu  W.  H.  Scott  r6p4ta  alors  plusieurs  fois  devant  le  PrStre  Catholique 
alors  present,  et  ses  amis  alors  presents,  qu«  la  dite  Dame  Paquet  6taitja 
femme,  et  qu'il  dtait  son  manVmanifestant  toute  sfi  volont^  de  la  regarder  et  del* 
tenirpoursa  femme  et  legitime  Spouse,  la  traitant  avec  tout  let  igards  duti' 
line  ipoute."    Not  to  notice  the  proof  by  the^  respondents  themselves,  that  the 
connection  between  these  parties  was  a  public  scandal,  and  the  respondent 
Paquet  was  notoriously  a  kept  mistress  or  concubine,  living  not  maritalement, 
but  apart  from  Scott,  her  keeper,  this  plea  in  point  of  law  is  insufficient  upon  the 
very  face  of  it.     It  has  not^  been  demurred  to,  it  is  true,  but  must  be  rejected,  as 
the  law  haa  expressly  prohibited  all  proof  of  it.     The  ordinance  of  the  Kings  of 
France,  whicli  I  began  by  citing,  and  the  authority  of  Danty,  are  positive  upon 
^     the  point.     Under  the  old  law  of  France,  which  we  are  bound  to  follow,  it  was 
the  duty  of  the  Judge  ex  officio  to  reject  parol  testimony,  although  not  objected 
to  by  the  parties,  and  to  carry  out  the  prohibition  ordained  by  the  L^slature. 
That  j)ortion  of  the  plea  also  which  nientions  the  oath  as  a  conditioh  must  be 
rejected,  as  such  an  oath  is  manifestly  unlawful  upon  the  very  face  of  it,  and 
iiili^"*'*'*' **'*"'"!'***"  of  religion  have  no  authority  in  Lower  Canada  to  administer 
oMfasto  laymen,  yet  as  tiie  proof' adduced  by  the  respondents  on  this  head 
wrvetf  more  fully  to  explain  their  legal  pretensions  as  to  the  formation  of  the 
-marriage  tie  between  Protestant  aijid  Roman  Catholic,  I  cannot  suffv  it  to  piai 
.  B/iinnotifledi.    It  will  be  remembered  that  Mr.  Scott  died  in  December,  1851, 
JMldJajapposed  tg  bayfl  yonlnitied  naatrJm{>nj„two^day»^4>«fow  hi» 
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lar  back  "  to  Ju^  1845.  or  upwards  of  bix  years  before,  the  chief  witness  who  ^^^! 

speaks  0  it  .s  le  Reverend  P^re  F^iix  Ttoartio,  Sup^rieur  du  College  StoMal       ^ 

r^s.daDt  A  MontrM  he  sajr. :   Dans  le  dours  de  juillet  1845.  anmtanJto 

puis  me  rappeler,  me  trouvant  &  St.  Eustache  le  Onrrf  A^  «*  w    .    ?    ^      •' 

que  M.  Scott  voulait  se  marier  avec  la  di^DLe  P  ^'  !*"  ®"»^°''*  «"«  **  " 

1'    iTvavat"  ^•''  T  '^"  «''-^'-  -"-^^  ^taienraJ'^ir^. 
salon.    II  y  avait  pap.er.  plumes  et  encte,  et  jo  crois  une  Bible  et  DaH  autre 
ch^e.    MF6re,  M.  Williau.  Henry  Scott  etladite  Dame  P  It  Taent  el 
habU8dev.s.te.etplu8proprementquedooout«me.     l^nfanrLlln  da^ 
une  chambre  voisine,  et  se  laissaient  voir  par  la  nort.  «3it  V  •  f 

M    Scott   "uT"*  ""''  '*"  '•  «"gioa  Catholique,  qu'ilfl W  d^ 
M^  Scott  sexalta  beauooup,  parla  beauooup  et  dit:    "iu  reste   ie  n'ai  n!!' 
lH«o.n„de  tout.cela,  t«  es  ma  Pemme.  je  fai  choisie  pour  T.  fZme  "  Z^ 
expression  plusieurs  fois.  et  ce.  en  s'adressant  A  la  L  Dame  ^Iiiet     wt         -■ 
demanda  encore,  veux-tu  que  je  sois  ton  mari,  ce  qu'il  rSa  auT   Dai  ,1 

ir:rnrr"'V"'K'T  '-P-'^'^^-iJme  jet'luirriete  S         ' 
•JIait  et  yenait  dans  la. chambre  conime  an  homme  qui  est  bless6  et  au»,i  ^tuUa 

llfr        '  "'  **""•*>"'  ^  ®~"  »•'  ^'^  jiiHqu'a.  elle  pour  obtenir  ane^ 
^nae  4  ses  questions,  ,e  n'en  ai  pas  entendu.    Ne  pouvanrpas  proc^der  Hcil 

»ent  aumariage  sans  que  M.  Scott  vbt  A  se  rendre^  I'exigeV^edontj'aS 
je  me  ret.„,.  en  m'excusant.    Si  ««  a:avait  ,t^  oette  exigence  li,  M.  C^t^; 

'    I«  Loins      r  "         r'*  T'""^  verbalement  son  consentement  dJvant 

I     ^'t*.  oar  ellen'a  pas  parWdu  tout.     Cette  timidity  ne  provenait  LesveTx 
que  de  I'^tat  d'exaltation  avec  lequel  M.  Scott  lui  parlait. '  Leo^^ 
.p^  mon  retour,  «„  ou  deux  tdmoins  vinrent  me  trouve,  me  disant  que T 

S  .   *"T  **"  P'^*'"~'  **  ""^  d^^-nd-nt  s'il  n'^tait  pa.  possible  de 

m^ifier  quelque  cho«  dans  Texigenoe  sus  mentionn^,  et  je  r^^ndTque  m. 
ugne  de  oonduife  m  avnit  4»i(  fwAta  .»'»......  -u  ,  i««  •«• 

aoi.et  Usse  reUrdrent.    Ces  mfime  penH,nn«  me  rtpAtdrent  qTe  M.Toott 
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'AnaSoott.  oonaentirait  A,  tout,  n  on  retirait  oette  oondittop.  Je  dis  que ni  Madame  Paquet 
n^iaet  J  avait  donntf  son  ooDseotement,  et  que  je  I'eusae  entendue  1«  donner  j'aTais  1« 
droit  de  fuire  I'aote  du  manage,  et  Ton  aurnit  pu  m'y  forcer,  avaQt  mfime  que 
M.  Soott  eut  oonsenti  k  la  oonditioa  demand^e,  et  dans  co  can  le  mnriage  aurait 
^t^,  et  valide  et  licite.  Lprsque  M.  Soott  m'a  refusd  la  promcfjfl.e  deniand<^,  lo 
mariage  e&t  ^t^  valide  mais  non  licite  dis' ma  purt.  On  his /roBs-cxamiDation, 
when  asked:  Yous  firilait-il  une  dispense  pour  murier  M.yocott,  lorsqua  tous 
lui  avei  rendu  la  acconde  yisite ?  The  answer  is:  Oftte  dii^teuge  ttait  V affaire 
«  du  Curi  et  tton  la  mienne,  je  n'ai  pat  vu  de  dispense,  aprds  ma  question  par  rap- 
port au  serment  demand^  "  M.  Soott  paraissait  exalte  et  tfds  oontrari^."  He 
also  says :  Je  n'ai  vn  M.  Scott  que  deux  foi^.     Ce  n'est  pas  M.  Soott  iui-mSme 

'    ,  .         qui  est  venu  me  demander  la  seoonde  fois,  c'est  par  le  Gur^  que  j'ui  su  que  M. 
Scott  voulait  que  jo  le  mariasae,  mais^Kr/ut-mJ/ne,  t7nem'(iyamat<  ^rxonne/- 
lementrequis.    This  transaotfon  is  also  sworn  to  by  Mr.  Gr^;j;oiro  F^€,  one  of 
the  respondents,  witnesses  who  thus  described  it:    ]>an8  I'ann^e  1845,  dans 
le  mois  de  juillet,  je  orois,  {I  la  suite  d'une  retraite  ou  de  quelque  autre  c(Sr6mo- 
iiie  religieuse,  M.  Scott  me  fi^  demander  dome  rendre  ches  lui.     J'y  suis  all^, 
•       .       j'»i  vu  1&  M,  Soott,  Madame  Soott  (la  dite  ^ume  Paquet),  ot  quelqucs  t^moios 
'  qui  s'^taient  rendu  \k,  je  trouvai  aussi  dos  pr^paratifs  qui  indiquaient  une  c^r^- 
monie.    En  arrivant  M.  Scott,  me  dit,  je  suis  pour  me  maricr,  et  je  veux  tou8 
avoir  comme  t^moin  en  votre  quality  d'un  de  mea  meilleurs  amis.     II  y  avait  1& 
une  table  oouverte  d'un  tapis  et  des  cliandeliers  d'argcnt.     M.  Scott  me  montra 
aussi  une  bouteille  de  champagne  en  disant,  quand  le  mariage  sera  c41^br^,>D0us 
prendrons  le  champagne,  pas  avant.   "  Le  R^v.  Pdre  Martin,  J^suite,  qui  detail 
faire  le  mariage  ayaiit  tard^  un  peu,  quelqu'un  alia  le  cheroher.  Le  P^re  Martin 
^  est  arrive  et  s'est  assis  prds  de  la  table.  M.  Scott  a  pris  la  dite  Dame  Paquet  par 

la  main,  et  s'est  approch^  du  Pdre  Martin.  Le  Pdre  Martin  lui  dit  alors  qu'il  y 
avait  quelquea  obligations  relativement  k  son  mariage  qu'il  ^tait  de  son  devoir 
do  lui  communiquer.  LiUessus  le  Pdre  Martin  lui  dit,  qn'avant  de  procdder 
au  mariage,  il  fallait  qyil  s'obligefit  par  serment^  k  laisser  Clever  ses  enfants 
dans  la  religion  Catholique,  M.  Soott  qui  oomprenait  qu'oo  voulait  I'obliger  h 
Clever  ses  enfants  oathoiiquement,  se  choqua  et  dit,  j'ai  toujours  ^t^assez  liberal, 
^et  laiss^  faire  mes  enfants  en  matiere  de  religion  comme  ils  vouiaient.  Hoi, 
..dit-il,  je  suis  n^  protestant,  je  no  veux  pas  qu'on  m'oblige  d^^lever  mes  enfants 
dans  une  autre  religion,  et  il  ajouta  qu'il  ne  voulait  pias  prfitcr  un  sermOnt  qui  loi 
en  faisait  une  obligation.  Le  Pdre  Martin  r^poudit  qu'il  ne  pouvait  pas  proc^ 
der  au  mariage  ma  qu'il  vint  a  prgter  ce  serment.  Et  en  se  levant  M.  Scott 
lil-dessus  dit :  •'  Tout  cela  est  matiere  de  forme,  et  tenant  par  la  main  la  dite 
Dame  Paquet,  il  ajo'ute  qu'elle  4tuit  idcvant  Dieu  et  devunt  les  hommes  sa  legi- 
time ^pouse,^et  qu'il  la  prenait  pour  telle.  Le  Pdre  Martin  entendant  cela,  a 
pris  aveo  precipitation  son  ohapeau  et  son  papier  et  s'en  ^st  alie.  Un  des 
temoins  est  alie  aprds  lui,  et  il  a  persist^  k  s'en  aller.  Je  suis  reste  avec  quelqnes 
autres  pcrsonnes  chez  M.  Soott  et  nous  avons  bu  le  champagne.  D'aprds  toat 
aa  que  j'ai  vu  la  et  entendu,  il  est  Evident  que  d^  ce  temps  14,  M.  Scott  voulait 
bien  sincorement  faire  ceiebrer  son  mariage  par  le  Pdre  Martin,  et  si  eette  o^K- 

iiq«emeBt~4-4a-|»<ome<«e  sous  vamn&tfp^ 
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voulait  eziger  de  lui  oomuie  je  vi^i^'dB^dire.  M.  Soott  m'e  dit  eo  {wrtiouU^ir 
€t  person  aellomont,  puisqu'il  y  it  tant  'le''di£Boult^s,  mon  ami,  dans  Totre  reli- 
gion, je  luo  ferui  marior  par  ua  ministre  protestant. — Proebainemont,  j'irai  k 
Montreal  ohercher  moa  dispenses  'ohei  M.  Boss,  pour  me  l^kire  marier  par  un 
Biinistre  protestant.  Depuis  ce  qui  a'^tuit  pussd  avec  le  Pdre  Martin,  M.  Soott 
m'a  parl^  plusieurs  fois  de  sa  determination  de  faire  c^l^breV  son  mariago,  et  je 
comprenuis  que  c'dtait  par  on  ministre  protestant.  Le  Pdrc)  Martin,  dtait  venu 
u  St.  Euatache  soit  i.  I'oooasioa  d'une  retruite  ou  k  roooasion  d'une  b^nedfotion 
de  oloobe. 

The  precipitate  departure  of  the  Pdre  MartiiK,  upon^his  bcoasion,  is  suscep- 
tible of  explanation,  allbough  he  was  neither  the  Curi  nor  the  Vicaire  of  the 
|)arish,  and  althongn  he  had  no  dispenses  or  authority  from  the  Bishop,  he  was 
'  ready  to  be  a  witncefs,  t^moin  au  consentcment  de  mariage,  provided  only  that 
it  were  aprds  aToir/>|bbtentt  d&la  partie  Protestante  oe  qui  esi,  exig^  par  la  Cour 
de  Bome  en  pareille  oiroonstanoe.  "The  djstinotions  made  bj  the  Pire  Martin, 
si  Mme.  Paquet  avait  ddnni  son  consentcment  et  queje  I'eussi  entendu  le  donner, 
j'avais  le  droit  de  faire  I'aote  d^  mariuge,  et  Ton  aurait  pu  m'y  forcer,  ayant 
viime  que  M.  Scott  eut  corisenii  d  la  condition  demandie,  et  dans  cecasle  ma- 
riage aurait  eti^  et  valide,  et  licite,  lorsque  M.  Scott  m'a  refusd  la  promesse 
demandde,  le  mariage  eut  ^t^  valide  mais  non  licite  de  ma  part,  are  quite  in- 
telligible upon  reference  to  the  articles  Gamine  (mariage  A  la),  and  Clandestin,  in 
the  Dictionnairedo  droit  Cunonique  of  Durand  de  Maillaiine.  The  ultramontane 
doctrine  ao  totally  opposed  to  the  libert^s  de  I'f^lise/'Galljicane,  and  so  con- 
trary-to  the  ordinances  of  the  Kings  of  Prance,  which  a/e  lai  in  Lower  Canada, 
affords  the  l^y  to  these  subtle  distinctions,  and  explaj^ns  thi  pretensions  of  the 
respondents,  loco.  cit.  verb.  Clandestin,  p,  522  :     "/Oeuxj  qui  croient  que  le 
Cure  n'est  pas  le  ministre  de  ce  sacrement,  disent  qu'll  n'estlpas  necessaire  qu'il 
y  jsonsente ;  il  suffit  scion  oes  auteurs,  qu6le  mariage  spit  coniracti  en  sa  presence, 
et  qu'il  sacJie  ou  connaisse  I'intention  des  parties. '  ^n  consi^uence  ces  mimes  au- 
teurs  soutiennent  que  si  deux  personnes  surprenaient  un  Cjtri,  et  contractaient 
maiiage  devaht  lui  enprisence  de  deux  ou  trois  timoins,  lent  mariage  serait 
valide,  parce  qu'il  aurait  et4  contracte  en  presence  du  Cpre,  modo  Parochus 
fiteritadhibitue,  Fagnan  in  quod  nobis,  de  eland,  desponi.    Cettederni^re  con- 
dition n'est  pas  n^ce8s»ire>  suivant  Corradus,  de  despo/s,  lib.  7,  cap.  No.  36, 
Npvarre,  Sylvius  et  Barbosa,  de  offic.  et  potest.    Pa^ch.  ofip.  21,  No.  60, 
FaroiAut  dit  ce  vaUdt  assistit  matrimxtnio,  etiamti  ad  aliunt  jinem  vocatus, 
vel  casupraseru;  licet  vi  detentus,  dittoujoura  lemSme.fiuteur,  dummodo  tomen 
inteUigat  contentumcontrahentium  licet  etiam  renuens  itdolote  adductus,  valide 
ustittit ;  dummodo  probe  inteUigat  et  audiat  coritrahmtium  verba,  niti  claudens 
aure$  affaetatuaesset  non  intelligere,  quamvis  ipse  ^ulla  verba  pro/era.  Condu- 
^  igitur  preaentiam  Parochi  in  matrimonii  ne$aariam  non  tantum  corpo- 
ream,  ted  etiam  moralem  requiri,  cum  intdligtntia  et  advertia  actus.    C'est 
la  doctrine  en  g^n^ral  des  nltramontains ;  elle  est  uniforme  parmi  euz  k  pen  de 
«hoae  prds ;  quelques  Dootenrs  frangais  I'ont  soutenne,  et  voioi  une  conioltation 
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de  Sorbonne,  donn4e  4  rAocsaion  d'un  mariage  &  la  Gomine,  o'«t-il-dire,  fait  ea 
presence  du  Cur6  et  molgr^  lui.     Voye«  Gomine —  ' 

"  I^e  mariage.  doDt  il  est  prtrl<5  daofi  le  m^moire  oi-joint  a  6i6  iliioitsment  con- 
tract^, et  ceux  qui  oDt  conoouru  &  oe  contrat  oomme  i'ayant  conseilltf  et  y 
ayan»  umat6  eo  qualit^  d^  tdmoina,  aont  trAs  punigsables  ;  il  y  a  dea  diuodms ' 
at  ili  aaraient  enooura  PexoommuDioation  ipso  facto,  niais  it  est  valide  et  indis- 
soluble, selon  le  sentiment  oommun  dos  thiSologions  qui  se  divisent  sur  la  ques- 
tion ;.  «i  uo  tel  maringe  est  saoremcnt,  un  grand  nombre  dtant  pour  I'affirmatiTo, 
parce  q^ie,  selon  oux,  Ics  (jontrootants  soht  les  ministres  du  saoremont,  et  ics 
autres  riour  la  negative,  voulant  que  lo  Pr4tre  seul  soit  le  ministre  de  oe  sacrc- 
ment ;  mais  les  uns  et  les  autres  se  rdunissent,  et  disont  d'une  commune  voix, 
qu'un  til  n^riage  est  un  vrai  oontrat  indissoluble  de  sa  nature,  parce  que  rien 
ne  matujue  de  ce  qui  est  necessuiro  et  essentiel  A  un  v6muble  contrat ;  les  con- 
tractanfta  sont  personnes  legitimes  et  babiles  a  oontracter  ;  ils  ont  donn6  leur 
-   cooiemement  mutuel  libremont  etjans  6tre  forces  j  la  solcnnit^  requise  par  le 
Conpile  de  Trente  sous  peine  de  nullity  a  ^t^  observ6o,  le  oontrat  s'est  pa^  eiT^ 
pr^s^^iice  de  deux  t^moins,  et  d'un  Prfitre  oommis  par  le  propre  Curtf ;  les  uns 
et  les  autres  ont  su  ce  qui  se  passjiit  en  leur  presence  ;  il  n'y  a  rien  contre  la 
raison  dans  oe  mariage  par  liipport  &  I'cflFet  du  contrat,  niais  sculement  par 
rapport  anx  formalit^ir  prescrites  et  non  obser^6ea,  et  seulement  accidentelles ;  ce 
qui  fait  que  Taction  est  criminclle,  telle  que  serait  celle,  d'une  personne  qui  hors 
le  cas  de  ndcessit^,  baptiserait  sans  observer  les  cdr^moniea  de  I'^glise:  mais' 
on  ne  poufrait  pas  conclure  de  liH,  que  le  bapterae  et  le  mariage  ne  sera'ent  pas 
Talablement  administrd ;  c'est  poarquoi  I'offieial  ne  doit  pas  prononcer  dans 
cette  cause  que  lo  pnariage  est  nul,  et  qu'il  est  permis  aux  parties  de  oontracter 
avec  d'autres,  si  bon  leur  semble,  mais  seulement  qu'elles  se^i^senteront  devafiE    ^ 
leur  Curtf,  pour  recevoir  la  benediction  nuptiale,  c'est  ainsi  que  le  Parlement  de 
Paris  a  jug^  en  oas'pareil.    S>i\Mr6  en  Sorbonne,  le  3  Janvier  1712,,Hab€rt, 
PePrecelles  -  i 

Ceux  qui  croient  que  le  PrStre  est  le  ministre  du  sacrement,  sont  d'un  senti- 
ment contraire,  ils  estiment  que  les  mariages  sans  la  Benediction  dn  PrStre  sont 
absolumeiits  nuls,  et  Ton  verra  ci-dessons  que  les  Parlements  suivent  cette  rdgle. 
Cependaid;,  quant  au/or  de  la  conscience,  I'Eglise  ne  s'est  pas  encore  explique, 
sur  la  validite  de  ces  mariages ;  et  dans  les  pays  oii  Ton  suit  le  Concile  de  Trente, 
ces  mariaWs  ne  sont  pas  cassis  quoique  ceux  qui  les  contractent  y  soient  pour- 
suivis  coiiime  infractaires  de  la  Police  Eccl6siastique  ;  on  les  oblige  de  se  pre- 
senter dW  nonveaa  k  lenr  Cure  ou  k  I'Ordinaire,  pour  en  recevoir  la  beDediotiooL  _- 
nuptiale  dans  toutes  les  formes  prescrites  par  le  Kituel." 

It  is  Evident  tbat  since  1776,  when  the  a^ve  was  written,  the  Charoh  ot 
Bome  his  explained  herself  upon  the  validity  of  such  marriages,  but  whatever 
may  be  that  explanation,  it  is  not  Law  here,  and  this  attempt  to  introduce  it 
must  be  jput  down  by  our  Courts.  The  respondents  hate  contended  that  the 
proceediik  before  Mr.  Anc6  was  the  complement  of  that  before  the  Pdre  Martin, 
and  is  plroof  that  the  deceased  bad.  i  disposing  mind  and  was  sane  on  the 
16th  Declember,  1861,  wfcea  the  va^  in  the  Register  was  made.  Mr.  Ancfr 
states  that  he  gave  explanations  tq,air.  Scott  about  the  oatb^  required  of  bin  so 
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Vt^lTT  *!"*  »»»i«'««''«  offered  to  the  Pdre  Martin.  Theao  explanatioD-  a 
0  befopnd  in  hi8  teatlmony.  Fpr  my  part  I  must  say  that  I  find  nether  distino. 
tion  nor  d,ffe«noe  in  them,  and  no  proof  of  sanity  in  adopting  them.  The 
mother  had  not  only  herself  freely  followed  her  religious  faith  during  twenty 
years  but  h.d  brought  upher  ehildren  froelyin  the  same  faith,  except  the 
daughter  who  was  removed  from  her  altogether  and  educated  by  her  aunt,  the 
.ppel  ant.  The  proceeding  in  1845  savours  mu86  of  drunken  eicitemcnt.  and 
.s  so  to  be  eiplained,  otherwise  it  is  difficult  to  understand  how  a  reasonable 
man  eould  expect  to  be  validly  married  without  banns  or  license  from  any  au- 

PwVJa*"^f  !"'"'*'"''  ^^  ■  '*""8«'  *«  *'•«  P*""!*-     P«»«»  the  evidence^ 
1  MM     a   ^"     «  **""*"•  "''*'•*  ^^''"*^  °f  th^respondent.  a^  the  testimony 
of  Ellen  Gamble  confirms  the  existence  of  these  doubts.     If  he'hJd  intended  se- 
^dUsIy  to  marry  her,  as  he  himself  had  said  to  Mr.  F^rd,  all  he  had  to  do  was  to 
apply  to  Mr.  Ross  for  a  license  from ,  the  Governor  General  holding  the  seal  of 
the  Prerogative  Court  of  Canterbury,  and  to  be  married  by  his  own  Presbyterian 
«toi8ter^  fioikr  from  doing  this  he  continued  to  live  in  concubinage  with  the 
respondent,  she  residing  in  one  house  and  he  in  the  other,  for  more  than  six 
years  after  the  transaction  with  the  Pire  Martin.     No  doubt  that  if  he  had 
availed  himselfof  the  law  of  Lower  Canada  to  legitimise  his  children  per  suh- 
sequemnmtrimoniwn,  and  abandoning  his  illicit  and  scandalous  intercourse 
with  the  respondent,  had  made  her  his  lawful  wife,  he  would  have  done  an  act 
to  be  applauded.    But  whether  from  false  shame,  or  from  regard  to  his  sisters 
who  had  ^pt  his  house  for  him  and  educated  his  daughter  as  an  illegitimate 
chi  d  true  It  IS  that  he  persisted  in  keeping  these  children  and  their  mother  in 
a  state  of  humiliation  and  dependence.     He  might  have  relieved  them  freip 
their  condition  at  any  time,  but  he  would  not  do  so  during  20  years.  Under  the 
circumstances,  then,  can  his  proceeding  before  Mr;  Anci  be  received  as  aJTording 
proof  of  sanity,  and  of  a  disposing  mind  ?  J  cannot  believe  that  it  does :  on 
the  contrary,  I  attribute  it  to  the  interested  practices  of  those  who  surrounded 
iHm  ID  his  last  moments  when  laboring  under  delirium,  and  when  ready  to  sign 
orders  to  any  amount  to  be  relieved  from  the  imaginary  conspirators  who  pes- 
sessed  bis  disturbed  brain.     The  learned  Judge  who  delivered  the  judgmenVof 
the  Court  below  omitted  all  notice  of  the  allegation  in  the  appellant's  declara- 
tion  that  the  "said  pretended  marriage  was  secret  and  clandestine,"  and  very 
rapidly  and  summarily  disposed,  of  another  allegation,  vi..,  that  this  marriai^ 
was  null,  as  taking  place  in  extremU  or  a  I'extr^mite  de  la  vie.    In  my  view  of 
■  j  >■  the  case,  each  of  these  points  requires  attentive  consideration . 

To  lM$gin  with  the  allegation  of  dmdtttuntil  At  the  24th  session  of  the 
Council  of  Trent,  held  on  11th  November,  1563,  it  was  ordained  '•  Qui  aliter 
•  qmmpraenttParochovdalio  »acerdotedeip,iu,Parochi,m  ordinariilicentid, 
ttdmbuM  vd  tnhu»  testibus  matrimonium  contrahere  attentahunt  eot  8.  Synpdut 
ad  tie  contmhendum  matrimonium  omnino  inhabiles  reddit  et  hujutmodi  con- 
iractut  irritoset  nulla*  estedecemit.  Upon  this,  Pothier,  du  oontrat  de  hm- 
nage,  part  4,  ehap.  1,  sect.  3,  art.  1,  parag.  4,  No.  348,  says  :  "  Observei  que  - 
qwique  1»  forme  phMorite  par  le  Oonoile  pour  les  mariagea,  soit  trte  sageet 
qu'dle  ait  6t6  en  oons^iueace  adopts  et  confirmee  par  lea  ordoaauoes  de  nos 
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Am  Beou.  RoTs,  D^anmoins  le  Conoile  exc^dait  ton  poavotr  en  digelairont  nuls,  oA  de  u  teufe^ 
Pi^iirt.  autorM,  Icfl  oontrats  de  mariige  oii  elle  n'aurait  pas  6t6  obaervie ;  oar  lea  ntt- 
riagea,  en  tant  que  oontratn,  appartionnent  oomme  toua  lea  autrea  contrata-4 
I'ordre  politique,  et  ila  aont  par  oonR^quent  de  la  oomp6tenoe  de  la  puissance 
sdculidre  et  non  de  celle  du  Conoile,  &  qui  il  n'appartennit  pas  de  statuer  Mir 
leur  validity.  ■'■ 

Pothicr,  No;  349.  Le  Conoile  de  Trente  ne  p(it  etre  fJ^en  Franco,  inalgi^ 
les  efforts  que  firent  la  Cour  de  Rome  et  le  Clorg6  p6ur  I'y  fair  reoevoit 
TouB  lea  oatholiques  reconnaissent,  et  ont  dupuis  tonjours  rcconnu,  que  lea  d(*^ 
oisions  del©  Concilo  sj/r  le  doRme,  aont  la  foi  do  I'Kgllse ;  maial'atteinte  qu'ik 
dome  dans  jses  ddcrets  de  discipline  au  droit  de  la  puissance  siculidre,  et  a  iios 
maximes  sur  un  tris  grand  nonjbre  dc  points,  fut  ct  ser^  toujours  un  obstacle  in- 
surmontuble  H  sa  riception  dans  ce  Jioyaume. 

Le  d^cret  du  Concilo  no  pouvnnt  pas  remodlcr  aux  iibus  des  mariagca  olan- 
: .  ,,  dcstins  *h  Pranoe,  oii  oe  Conoile  u'dtiiit  pas  rcju,  ct  oA  sea  dijcrets  ne  pouvaient 
par  consequent  avoir  aucurto  autorite,  le  Roi  Henri  III,  jusroa  A  propos  rf'y  re- 
midier  lui-viime,  ayant  dans  lui-mime  autant  de  pou voir,  pour  cet  effet,  qu'en 
avait  le  Poncile,  comme  nous  I'avons  dtubli'dans  In  preroicrc  partio  de  ce  traiid. 
C'est  «o  qu'il  fit  par  son  Ordonnance,  rcndue  aux  "Etats  do  Bjoia,  article  49^.  eu 
il  est  dit,  "  Avons  ordorine  quo  nos  sujcta  lie  pourroht  valablemeiit  eaniramer 
"  mariago  Bans  proclamations  prdcodentes ;  nprAs  les<{uel8  banc,  seront  dpotjsds 
"  publiquement ;  et  pour  t^moigncr  de  la  formo,  y  assisteront  quatro  tdmoins 
"  dignes  de  foi,  dont  sera  fait  rogistre,  etc,"  Kt  paf '  I'article  44,  il  est  d^fcndu 
i,  tous  Notaires,  sous  peine  de  punition  corporellc,  de  rccevoir  aucunes  pro'mcssrs 
de  manage  par  paroles  de  prisent. 

Par  I'ddit  de  Henri  IV,  du  mois  de  ddcembrc  1606,  le  Roi  veut  que  les 
causes  conoernant  lea  mariages,  appartiennent  a  la  connaissance  des  Juges 
d'EgUse,  i  la  charge  qu'ils  sont  tenus  de  garder  les  brdonnances,  njgme  cellos 
de  Bloi?  en  Particle  40 ;  et  suivant  icelles  ddchiro  les  mariages  qui'  n'auront  iti 
faits  et  ciUbris  en  VEglise,  et  avec la  forme  et solemti  requise  par  le  dit  arti- 
•  cle,  nuls  et  non  valqbl^ment  contractus,  cotmne  pein.e  indicte  par  les  Conciles. 

La  d^laration  da  Roi  Louis  XIII,  de  1639,  article  I,  ordonne  que  I'article 
40  de  rOrdonnance  de  Blois  soit  exactemcnt  gardd,  et  en  I'interprdtant,  qu'i 
la  calibration  d'icclui  assisfterontquatre  t^moius  avec  le  curi,  qui  recevra  le 
consentement  des  parties  et  les  conjoindra  en  mariage  suivant  la  forme  pratiqude 
on  I'Egiiae.  Fait  difense  a  tous  pritres  dt^&ilibrep  aucun  mariage  qu'entre 
leursparoisrdens,  sans  la  permission  par  icrit  du  cut  i  oude  Nvique. 

II  ne  suffirait  done  pas  pour  la  validity  du  niariage,  que  les  parties  allassent 
trouverd  Pcglise  leur  euri,  et  qu'il^lui  diclarassefit  qu'ih  s^  prennent  pour 
marietfemme:  ilfautquele  curi  ciUbrile  marikge.  C'eJt  pourquoi,  par- 
arret  de  1676,  rapport^  par  d'H^ricourt,  part.  3,  cfiap.  5,  afel,  No.  27,  un 
mariage  dont  les  parties  s'^taient  fait,  dans  I'^glise,  donncr  ac|6  iW  un  notaire,. 
sur  le  refus  fait  par  un  cure  de  le  c^l^bror,  fut  d^olar^  nul  et  en  consequence, 
par  arrSt  du  lOmai  1613,  un  enfant  n6  deoe  Aariage  fut  d^olar^  b&tard. 

For  the  validity  of  marriage,  says  Pothier,  No.  36^.  II  faut  non  seulement 
qu'il  ait  ^t^  ciUibri  en  face  d'Eglise,  mais  encore  que  le  pritre  qui  Fa  c&ibri, 
ait  iti  compitent. 
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At  No.  855,  he  mji:  le  prfltre  oomp^tent  pour  U  o^Mbration  dot  mariaires 
ttthfurldes  parties. 

At  No.  361,  U  peioe  des  parties  qui  ont  fait  t>6l6hnt  leor  mariage  par  uo 

,pr6tie  inoompAtent,  eat  la  nullftd  de  leur  mariage.     Quoique  le  Conoile  de 

Trerte,qui  a  prononod  cette  peine,  pomme  nous  I'aTons  vu  supra.  No.  348,  n'ait 

pas  A<5  re^u  Ai  France,  nos  Roia  ont  adopU$  et  confirm^  sa  disposition  4  oet 

^garc. 

AtNo.  362  Pothier  lays  down :  "  Cette  nullit<$  des  mariages  «^Mbr<j8  par  un 
prfltr*  incompetent,  n'est  pas  de  la  classe  de  celles  qu'on  appelle  relatives,  qui 
D  ont  lieu  que  lorsqu,^4a  partie  s'en  plaint ;  elle  eat  de  la  clam  de  celles  des 
nulUtfs  absolues,  et  ellenepeut  sepurger  nise  cottvrir  que  par  me  rShabilita- 
tion  dt  mariage  <les  parties,  c'est-Mire  me  nouvem  cilihration  faiie  par  le 
curi  on  avec  sa  permission,  ou  celle  de  VEvique.  Iln'importe  que  lespersonnes 
quise  mtmariies  hors  de  la  prisence  et  sans  le  consentement  de  leur  propre 
curt  Silent  majeures  ou  mineures,  enfahs  defamiUe,  ou  usantes  de  leur  droit  ■ 
nos  lots  ct-dessus  rapporties,  qui  diclarent  nuls  ces  njuriagcs,  n'ayantfait  H  cet 
igard  aucune  distinction.    On  trouye  n^iinmoins*^  n^ds  Pothier,  "dans  les 
•    rccueils  I'arrfits  quelquea  arrets  qui  ont  ddclar^  dos  parties  non  reccvables  dans 
appel  ccmme  d'abus  par  elle  intorjetrf,  i^\  ceMbration  de  leur  mariage  sur 
le  prdtexte  qu'il  avait  6td  cdl^brd  par'  un  pretre  incomp«Stent,  hors  de  la  p,<5. 
sence  et  gans  le  consentement  du  curd,  lorsque  I'appel  n'avait  dttf  iritcrjcld 
qu  aprds  un  long  temps  de  co-habitation  publique  ><  mns  quepersonne  ,e  fat 
jamais  plaint  de  ce  mariage.     La  rdponse  est  que  coi  arrCts  n'onl  p„i  J„gi 
:     qu  un  mariage,  qu'on  lupposerait  dUbripar  un  pretre  in^mpitent,  pui^seja- 
max,  itre  valable,  et  que  ee  vice  puiise  itre  purgi  pir  quelque  laps  de  (emps 
que  ce  fut,  mais  qu'ils  ont  seulement  jug6  qu'eu  dgard  auz  circonstance,  de  la 
cause,  fapptlant  itait  iri'digne  d'itre  icouti,  et  regu&entrer  dan,  la  discussion 
qu  a  alliguait,  et  qu'on  devait  prisumer  que  les  choses  ,'itaient  passie,  dans  les 
regies,  et  que  le  pretre  qui  avait  cGibri  le  mariage,<vait  eu  la  permission  du 
eiiri.     Le  que  nous  disons  est  conforme  k  ce  qui  a  &t6  observd  par  M  d'Agues 
«au  dans  un  MAnoire  qui  se  trouve  dans  lo  5  vol.  de  ses  (Euvres,  aprds  le  57e 
rhiidoyer.  -^^  _,,, 

To  keep  the  clergy  upder  proper  control  and  compel  obedience  to  the  law 
the;French  Kings  "Oatre  les  peines  canoniques  que  les  juges  pourront  prp' 
nonoer  tagaihstprtest  performing  unlawful  marriages,  in  contrayeJtion  to  the' 
Koyal  Ordinance)  contra  eux,  les  dits  cur^s  et'autres  prfitres,  tant  s^culiers  bue 
rdgufiers,  qui  auront  des  bdndfices,  soient  {par  nos  juges)  privis,  pour  la  ' pre- 
miere fois  de  lajouissancede  tous  lesrevenus  de  leur  Cure  et  Binifices  pendant 
trms  ans  a  la  reserve  de  ce  qui  est  absolument  nicessaire  pour  leur  subsistance 

etc.     **=!!*  -' 

Qu'en  cos  d^une  seconde  contravention,  ils  soient  bannis  pendant  le  temps  de 
ne»J  ana  d£s  lieux  que  nos  juges  estimeront  a  propos. 

Que  les  prdtres  mSouliers  qui  n'auiont  pas  des  b^ndBces,  soient  oondamn^s  au 
banmmment  pendant. trois  ans ;ot  en  c^  de  ridSlive,  pendant  neuf  ans  ;  et 
qud  Vigard  des  pritres  riguUers,  ils  soient  envoyis  dans  m  couvent  de  leur 
ordre,  que  leur  supirieur  leur  assignera  hor9  des  Frmnncea  marqufest  par  h«t 
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Arrktt  de  noa  Voura,  ou  Us  aenteneea  do  tm  Juges,  pour  y  demeurer  renfemit 
pendant  le  temps  qui  leur  sera  marqui  par  Us  dits  Jugemens,  sans  y  avoir  aur 
CUM  charge,  nifonction,  ni  toI«  Mtive  ni  pumin,"  Pothier,  mariage,  No.  364. 
The  prieat  under  the  law  of  Franoe  ia  reapeot  of  marriage  waa  alac^  oitU 
funotiooary,  and  held  as  suoh  to  aaaist  actively  In  oarryiog  oat  the  lan^tend- 
ed  to  reatrain  olundestino  and  irregularly  oontraotod  marriagoi.  ^ 

lo  the  Common  Law  Courts,  JVb«  Ju^M  were  idveated  with  the  neoe8aar|autho- 
rity  to  compel  them  to  curry  out  the  laws  of  the  State.  Acting  upon  th(  Ordi- 
nances, Edits,  Diclarations  et  RigUments,  of  France  in  this  behalf,  we  have  a 
remurkable  instance  in  this  Colony  under  the  French  Government,  again  given 
to  us  by  the  Conseil  Sup^rieur  in  the  arr«U  du*12  juin  1741,  only  18  yiars  be- 
fore the  conquest,  bcinj;  the  arrdt  qui  rend  nuU  Us  mariageM  del  minew/aiu 
lam  U  conientement  de  Uur  parent  et  qui  enjoint  aux  Curi*  d'obierver  lei  ordon- 
nances  Canoniqu^  concernant  la  publication  des  bans.  Edits  et  Ordoinanoes, 
vol.  2,  p.  204  et  soq.,  8vo,  edition,.  1855.  The  Conseil  Supdrieur  amoog 
other  things,  by  this  arret,  "  enjoint,  au  vioftire-g^ndral  du  diooise  de  cotto 
ville  (Qudbec)  et  &  tous  autres  vioaires-gdn6raux,  d'bbserver  \m  Ordonnunoes  et 
Constitutions  Cunoniques  concernant  ia  publication  et  dupense  des  bans,  la- 
quelle  dupense  ncpourra  itre  accordie  pour  marier  des  mineurs  sans  le  consen- 
tetnent  desp^res  et  mire^  tuteurs  ou  curatekrs  ou  qu'il  n'y  ait  uii  jugetfunt 
rendu  en  connaissancede  cause  sur  Us  oppositions  au  difaut  de  cpnsentementda 
dits  pires  et  mhes,  tuteurs  ou  curateurs."  * 

Knjoint  pareillement  4  tlous  cur^s  et  fr6lni^tant  sicttliers  que  riguliers,  de 
marquer  dans  Us  actes  d*  cilibration  de  mariage,  pic,  d'y  /aire  appeler  et 
assister,  non  pas  seuUment  deux  timoins,  mat*  jpuafre  ti^ins -suivant  Us  Or- 
donnances,  idits,  diclarations  et  reglements.        _"         • -i 

Ordonne  qu'en  conformiti  des  articles  8  «<  9  %Wdiclaration  du  Boi,  du  9 
aoril  173!S,  les  actes  de  cilibration  de  maricige  teront  inscrits  sur  les  rigiitres 
del  Eglise  paroissiaU  du  tifii  ou  U  mariage  seraeilcbri,  et  en  cas,  que  pour  des 
causes  jtates  et  ligitin^,  il  ait'  iti  permis  de  cilibrer  dans  une  autre  Eglise 
ou  chapelU,  les  rigistres  deia  paroisse  dans  Vitendue  de  laqudle,  la  dite  iglise 
ou  chapelU  seront  situdes,  seront  apportis  lors  de  la  cilibration  du  mariage  pour 
y  itre  Facte  de  la  dite  cilibration  inscrite.  ■. 

Fait  dif^te  d'icnre'et  signer  en  aucun  cos  Us  dits  actes  de  cilibration  sur 
desfeuilUs  volant^,  H  ]>eines  d'itre  procidi  extraordinairement  contre  U  curiet 
autres  pritres  qui  auraientfait  les  dits  actes,  Usquels  seront  condamnis  en  teUe 
<tmende  ou  autre  plus  grandepeitie  qu'il  appartiendra,  suivant  P exigence  des 
■cas,  ■'  '         '    '  .  ,      ~  ' 

It  is  thus  seen  that  the  highest  law  court  in  this  colony  carried  oat  (he 

laws  of  the  Kingdom  of  France  regulating  marriage  in  their  Spirit,  and  oon- 

^  formably  to  \  hat  was  praotieed  in  the  Mother  Country  at  the  time  and  after- 

Va|ds  98  attested  by  Pothier.  * 

'."^i^om*)  now  to  the  test  of  the  certificate  and  entry  of  marriage  by  M.  Anoi 

in  the  Parish  R^ter,  we  must  again  refer  to  Danty  preuve  par  t^moio,  p.  102 : 

f  L'aote  de  o6l6bration  n'est  point  aossi  essentiellement  n^oessaire  4  la  validity 

da  marinfjfb,  il  n'est  que  pour  prouverque  le  mariage  a  tft^  Mgitimement  oon> 
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trtet^  et  Man$  at  aett  ts  manage  ut  ^ordinaire  didari  nul  tt  clandttlin.  0«|» 
luppoMS,  il  fkuiexamio^r  I«h  om  doot  BuioMu  n'a  poiol  parM,  dam  iMqaelt  la 
preuTe  par  t^Smoio  peut  ^tre  ref ue  oa  rejet^e  on  oe  qui  regarde  U  msriage  publio 
6t  lolenDel.  ^p.  II  eat  lecrUin  que  la  j,reuve  par  Umoin  doit  lire  rrjetie  k 
I'effet  de  prouver  qu'il  y\a  e»  de,  bane  publice  ou  que  lee  parlies  en  ont  obtmue 
dUpetee  ou  que  Vordinaire  Uur  a  permit  de  te  marier  devunt  un  autre  prttre 
que  dtmnl  le  propre  cut>4.  Get  acU,  doivent  tire  ridigie  jmr  icrit  tuivant 
I'OnUnnance,  ilt  doivent  We  ineiri,  dt^ni  U,  rigietre,  et  atnei  He  doivent  lire  ' 
nipitoTlit.  '■//,'  \  '      I       i 

The  entrr  in  th«'Bogiatir  is  vu  l<t.dUpen,e  de  toule  publication  de  mariaae 
ai««  que  celle  du  temp,  p\ohibd  par  i'Egliee,  aceord^par  Monuigneur  Iff. 
Bourgel,  Evtque  de  Montrikl,  oomme  il  appert  par  aa  lettre'en  duto  de  oe  jour, 
nous  ^invicaire  touetlgui  auloriet  A  cet  rffeir  Tl.e  marriage  then  is  not  by 
the  propre  curd,  but  sUppoM  to  take  place  by  apeoial  authority  in  writing 
from  the  Bishop  of  the  Dioc«bo  to  Mr.  Anc<5.     Where  ia  the  writing?  It  is" not 
produced,  and  ita  non  productton  is  not  accounted  for  aatiafuctorily.     Why  waa 
it  not  rapportd  ?  '  Monsoignoi^t  Bourget  has  been  examined  as  a  witness,  con- 
trary to  the  prohibition  of  pi^Vol  testimony  contained  in  the  Ordinances,  but 
neither  he  nor  Mr.  Anctf,  nor  %  other  witness,  professes  to  prove  the  contents 
or  the  form  and  tenor  of  this  diepenie.    If,  however,  the  evidence  of  Monsei- 
gneur  is  to  be  looked  at,  we  m  him  deposing-"  Par  lea  r^glemens  canoni- 
ques,  les  mariagei  entre  CathoU\ues  et  Proletlani  tout  difendut  et  lee  prilree 
Culholiquet  n'y  peui(entprocider\uepar  unepermittion  expre»»e  du  Pape  donnie 
aux  Evtque,  d  cet  effet."  Admitftng  to  the  fullest  extent  the  powei^of  the  See 
of  Kome  in  all  matters  of  faith  a^d  religious  discipline,  "  de  dogme,"  no  court 
of  justice  can  recognize  the  prohiMUon  of  marriage  between  Boman  Catholics 
and  ProtesUnts,  unless  aoquiesceil  in  and  sanctioned  by  the  civil  powir,  or 
power  of  the  Sute.     It  is  needless  Vo  say  that  in  Canada  no  such  sanction  has 
been  or  could  have  been  given.     Wliere  is  the  permieeion  expreeee,  what  are  its 
terms  and  limits,  when  waa  it  givej^,  by  the  Papal  authority  or  the  Court  S' 
Borne  ?    Of  thia  there  is  no  proof,  yk  the  warrant  of  the  Bishop  for  acting  at 
all  IS  the  permUeion  expreste,  not  prWaoed,  and  that  of  Messire  Anctf  is  Ue 
dispense  and  license  not  produced  citl^er.    But  the  question  here  is,  whether 
in  thu  ofise,  and  under  these  circumstances,  Mr.  Anc<J  was  the  proper  Curd  of 
the  Municipal  Uw,  regularly  authorised!  to  act  as  a  civil  functionary  in  carrying 
out  the  law  of  Lower  Canada,  that  is  t^e  oldlaw  of  Prance  in  relation  to  mar- 
riage?   Between  the^^lement  CanoniUe  of  the  See  of  Rome  and- the  com* 
mon  law  there  is  no  connection,  there  is  direct  repugnance,  for  the  one  prohibit* 
what  the  other  permits.     The  Ordinanoi;is  require  banns,  or  a  dUpense  and  »   ^ 
marriage  in  facie  ecdeTue,  with  the  accmitWed  rites ;  in  the  absence  of  this,  if 
there  be  a  marriage,  can  it  be  otherwise  thU  void  for  olandesUnittf  ?  The  priest 
who  made  the  entry,  and  the  Bishop  undc^  color  of.  whose  authority  he  pro-     ' 
faased  to  act,  claim  to  proceed  upon  the  Pa^al  authority,  not  the  Boyal  author-      ' 
ity  of  the  Kings  of  Prance,  under  the  law  of  the  land;  their  aota  then  must 
be  illegi^l,  and  cannot  be  recognised  as  valid  \by  the  LaW  Courts  here.    To  cite 
•gwn  fn^m  Danty,  p.  119,  additions  sur  le  oliapitre  6-"  Boioeau  dans  ce  cha- 
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pitw  hk  troifl  MpAcM  d«  m«riag«  oUndoitin,  of^  th«  two  flrat  no  maatioa  need 
b«  made  here,  but  U  ImiiiiAme  ia,  quand  d«ax  iMraonnM  mnJAurea  et  uiait  da 
l«ara  drditv  le  gont  promia  mariage.  par  paroUa  dr  priatnt,  aana  observer  aucune 
dea  NrHnoniea  de  FEgliae  at  qua  oa  mariage  n'a  point  M  randu  public  aiauita 
par  I'une  den  trols  inaniArea  en  Inquolifl  il  aoutlont  qu'un  maria^a  doit  Atr«  i4p\xU 
public  aavoir  par  proinemo  de  mariaga  fuitoa  depuia  par  paroloa  da  prdaant  dana 
raaaoAbWo  dea  parenta  ou  quand  le  mariage  a  iti  rtitiri  en  face  d'Eglta*-  de- 
vant  lepropre  Curi  on  qu'il  y  a  ou  oo-habiUtion  en  quality  de  niari  et  fcmme. 
Tho  dispense  not  being  produced  or  proTed,  the  whole  tranaaotioo  then  ia  to 
bo  viewed  a«  if  Mr.  AnoS  had  rcooivod  no  authoritjr  at  all  from  the  Biahop,  or 
at  beat,  auppofling  that  h«  bad  afithority,  it  wu  inaufljqiont,  aa  far  aa  tba  8ute 
and  the  public  authority  were  concerned,  and  only  of  Taiue  in  tba  Court  of! 
Rome.     Mr.  Anc<5  doca  not  profoaa  to  have  acted  by  the  authority  of  tba  Cur<!, 
on  the  contrary  he  allogca  another  authority.     If  that  authority  then  b«  inauffi 
cient  or  not  proved,  there  ia  a  want  of  the  preaence  du  propre  Cur<,  which 
vitiutea  the  whole  proceadinga  and  rondera  the  marriage  clandeatin  and  nut. 
C'cRt  une  maxiine  oortuine  dtablio  par  lea  loia  de  VEgliae  et  de  I'EUt  que  la 
presence  du  propre  Curi  cat  eHscntielle  pour  la  validiti  du  mariage.    Le  Con- 
oile  de  Trente  cobforme  en  cela  &  noa  Ordon^cea,  en  a  fait  un  Ddcrot  formelt 
il  a  d^olard  nilla  lea  manages  c^l^brda  dovant  toua  autroa  PrAtrCa.     Nalloa  ao 
irritutoa  bujua  I^fdi  contractus  eaae  decernit,  jJro  »t  presonte  docreto  irritoa' 
fuoit  et  annulat.     Lea  Ordonnancea  du  Royaume  et  I'Edit  de  1697  ont  ^tabli 
couform^mont  i|uz  Suints  Canons,  que  lapriaence  du  propre  Curi  6\^\i  une  ao- 
leiunit<$  esaentielle  au  aacrcment  do  marioge.    Cochin  XI  Plaidoyer,  vol.  I,  p 
147,  in  quarto.     Again  Mr.  Scott  lived,  died  and  was  buried  as  a  Proteatant 
he  b«d  no  propre  Curi  aa  contemplated  by  the  law  of  France,  and  it  does  not 
suffice  that  the  woman  bad  her  proprt  Curi,  being  a  Roman  Gutholic.     "  Le 
Concile  impose  auz  fiddles,  lorsqu'iUI  veulent  se  marier,  Tobligatioo  d'inatruire 
de  leur  mariage  I'Eglise particuliire  dont  ila  aont  membres  au  moina  en  taper- 
Sonne  du  Curi  de  cette  Eglise,  qui  en  est  le  chef  et  qui  la  represonte ;  et  o'est 
pour  cet  effet  qu'il  ordonne  que  leur  mariago  sera  c^l^brtf  par  le  Cur^  ou  de  son 
,  consentement. 

Cette  obligation  est  impoe^e  k  I'une  et  k  I'aatre  des  parties;  I'une  et  I'tfiitre 
dea  parties  doit  done  la  remplir,,  pour  qu'on  puisse  dire,  q<ie  h,  forme  prescrite 
par  lo  Conoile  a  ^t^  observt^e^  C'est  pourquoi,  lorsque  Ira  parties  sont  de  dii^* 
rentes  Paroisses,  quoique  le  uiariage  ait  4t^  c^Ubr^  par  le  curd  de  I'une  des 
parties,  la  forme  prescrite  par  le  Concile  b'est  pas  i:cmplie,  «i  Tayitre  partie  n'a 
pas  tdit  conoourir  son  CurS  a. son  mariage,  on  lui  fesant  publier^les  bans. 
Ge  mariage  qui,  ^quoique  contract^  par  le  Cur^  ^&  I'une  des  parties,  I'a  ^t^  & 
I'insfu  du  Cur^  de  I'autre  purti^  a  done  le  premier  caractere  de  clandeaiiniti, 
qui  eonsiste  dans  Vinobservation  de  laformii  et  solemniti  prescrite  pour  la  ceU-  , 
bration  des  manages.  On  oonvieot  que  lorsque  I'une  et  I'au^re  partie  ont  sa- 
tisfait  ik  la  formality  de  faire  interyenir  k  Ito.mariage  le  consentement  de  leor 
Gurtf,  en  le  fesant  e^l^breft  par  leur  Cur<  ootumun,  on  passe  par  dessu  I'inol^ 
■erratfon  de  I'autre.  On  oonvient  que  lorsqi^e  I'une  et  I'autre  partie  ont  saUe- 
fait  A  la  formality  de  faire  intervenir  &  Jeiir  jnariage  le  consentement  delear 
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Curt  en  1.  fount  c^lArr  p.r  Ip«r  D«r4  eom«.«o.  on  p^  p.r-de»u.  IWir 
.  CD  de  I.  ror.«.l.,d  de  lu  publiction  d,  b.n.  qui  d«,uit  prLdar.  I«  ,u«ii«, 
rff^  oo„t«ct^  .ntro  majaur..  '.i  ay«„.  rf.rf  ;,„i/.v  ,  ^.j,  „  .'„„«  "j; 
d>ff<V«,.oo  entrc  oe.U.  fonu.HUJ  q«i  „W  qu'un  prduUbl.  .u  n..ri.g.,  ct  lifom. 
a  luquoll.  ch.ouno  do,  p.rti«,  e,t  .Muj«ttio  do  fuiro  intorvooir  /,  ca;.«»/.«*««  J.' 
*.«  Cur4  ou  d.  I  Evi^ue,  l„q,utUfornu  ui  une/orme  Ju  maria,je  ^,in.e,  .an, 
Hu^lU  U  ne  peuliire  uatabU.  0'«t  pourquoi,  lor«,a«  1„  p.r,ie.  «,nt  de  dif- 
ft  on^.  p«rp,>j«.  |„  n..riaKo.  quoiquo  cMbr4  p.r  lo  Cur<  do  I'un.  de.  partio., 

bun,,  ioil  de  qufl^iu  autre  mani^re  que  ee  eoit,  quand  mtme  U,  p,trtie,  ,eraimt 

•    Z'T  '■■  ,  f T:    "'  ^'  ^'■'^'"»«'»''«  ''^  ^  Roi,,  qui  ont  a.lopU  a«  disj.. 

!'.!  ■  T  r        '''  '^"''''  '""'"'•''  '"■'"'■'"'''■'"•  "•"•''  ''»  '"'V>«^-  "' '«  "'«■• 

Md.no.rede  M    d'AKu.,«e.u,  B  tou,o  de  .o«  (Earn..     La  clunditinit^  qui 

rend  nul  I.  m«ri;«o  fuit  hor»  %  1.  prtnenoe  et  .an.  lo  oonwniement  du  Curt 

-       de.  partie.  oons.Mto  en  deu«  ohone.,  lo.  dan.  le  drffaut  d'une  forme  et  «,Iennit< 

rpnm  A  pe.uo  do  nulli.d ;  2o.  dans  le  pNjadice  que  I'inobservation  de  cette 

i^rmepourrait  muvent  faire  A  rf«  tien,  en  leur  dirobant  la  connaissance  d'un 

manage  qu  iUpoioent  avoir  intirit  de  mvoir  et  dempicher.   Quoiqu'il  ne  eoit 

pu.  «u  pouvoir  de«  p«ren.  des  mnjeur.  de  former  un  obstacle  in.urn.onlabIe 

ail  manage  qu  il.  m  propo«ent  de  faire,  il.  ont  n<5anmoin.  un  trda  grand  intdrfit 

d  en  fitre  avert,.,  parcequ'en  ^tant  inatruit.,  il.  pcuvent  wurent  par  lo  retard 

quiLapportontau  mariage  et  par  lour,  remontranoe.  faire  ouyrir  le.  veux  4 

la  partie  qui  se  proposait  de  faire  un  mariage  pcu  oonvenablo  ct  la  determiner  k 

no  le  pa.  fuire.     La  forme  pr6»ent6e  par  le  Concilo  et  par  Ic.  Ordonnance.  de 

c<5l6Jrerle  manage  en  1«  pr^senee  ou  du  couMntement  du  Curd,  laquelle  eat 

preAnte  au«  deux  partie*  a  un  autre  fondement  prineipal,  que  nou.  .Tons  rap- 

portU  oi-dewuft     C  ent  pourquoi  quand  meme  I'intdrflt  qu'ont  le.  famille.  d'fitre 

avertio.  du  manage,  ne  se  rcnoontrerait  pw,,  rino>ervation-de  oette  forme  ne 

/eldbre  par  le  Curd  de  I'une  de.  partie.,  le  Curd  d.  I'autre  pa!tie  2'a  p!«  ool 

V-  r'?  T  "*"  *""  •*''/*  ^"'"  '""'""''  diatinotion,  entre  le  mariage  de.  majeurs 
e^oelu.  de.  mineur.  le  Coheile  et  le.  Ordonnance.  de  no.,iloi.  qui  ont  prLrit 
cotte  forme  n'ayant  fait  aucune  distinction." 
Of  the  publication  of  banns,  it  may  be  «.id;  a.  of  the  entry  in  the  parish 

Jce,  fuit  en  ce  a  „ne  fonct.on  publique  que  nosioi.  lui  attribuent  et  comme 
elle  appartient  A  I'ordre  civil,  il  enct  comptable  aujuge  wSculier''    Pothier 

*11tlT;r  •  *"  i"'  P-^««*^«^')  -»»  "q--  troi,  publication,  pr^ 

lotsdofsSer-nr?""  "  doivont  faire  en  I'Egli*,  p.roi«i.le  par  tiois  divers 
21.  ^-  '^^V"  ■^^"'  ipomerpubliquement  en  la  presence  de  quatre 
peri^m  dtgnes  de  fa  pour  t4moins  ce  qui  convient  au«i  cap.  cumin  L  de 
«P«nVal  et  matnm  quod  integmm  eiUt  in  quarU  collection;  Decret  diom 
«b  Uo|«at.u.Tert.«.^riben..d  Bellova-censem  Epispopum,  ftonnw  inquit^ 
«t  tuip  vWbu,  utomur,  m  Ecdetia,  secundum  consustudi.^  ^"^frmiT  Frrlm^ 
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tS*^S?^  l«.r  I'.^^H.*,!.,  oondl-^J.  rorJo«i««»,  .f  di  .»^, 

l^„r,        '''•"*'"'•'*''"••'•'••'«•••  ««•  »*•«»«-  *f««J«.  Km,/r»«r  ir: 

«cr.pt«„..     I.  .....W.blo.odit  .voir.,,  oln...  pur  I.,-  (^apitul..''.;;: 

Zu. Ln  '       !T  '".""!""•  •'  •"  ''"^J«-'«"«'«  J«  Hl"y«.     Kt  die  oonjoncti.,.; 
Jar  1     "V.        '"'  P'"""  •*"  «»"<"•'''-««  •«-  Ju  '""riuKO  „„  p«ut  Otro  uutorU 

«o U  pmb«,.„„c„.  ,„„tri„.„„ii  non  M.,.t  idonoa  nW  «„m.ut  nupti...  fui««,  ode- 
It  1  r!  T    ''i?  ♦*1'""V<''™  f"*'-  '»  ban.  j,«bliHuc...c-nt  «„  i'KKl.o  •♦,« 

,         a  .dopu$  I.  disposition.     0«  ne  dolt  pan  do«l«r  qu,  rKgIi««  et  l'K.,a  «,  r^uni,-. 

rl'*'!'''""".!?'^' ■'""''''''•' '''''"''•'^'  donouvolle.formali..Hpourune 
•otion  11  Bolonnello."  ■^%,^  "^ 

wo^l!"A'"r"'M"- /"""''  ""^  P-'-WSSS.  nrrflt  du  10  juin  1674,  thm 
m  ^«"«"«  d«  Langreg  tcou  en   1404,  nprOs  .voir  d.fcnau  wua  dc 

pciM.  r,i,.„r.„^«  fc,  ««r«,^«  clandeutin,,  mit  jh^ut  Vune  de,  pr.uve,  dt  A. 
cland^nUi,  U  difaut  d,  la  hinidi  tion,  cum  matrimonium  Jit  per  verba  dtprr.- 
•inn,  non  cum  iolemnetate  debit  a  vel  cum  npn  d.tb<Uur  honor  vel  benedicto  in 
•Wm  r  T"  ^"^  ^""''•"  '^'^''K""  '*°"  «»  1274  et  1303,  de  Saumur  en 
il!!!'^'.f  i"'"'  \'  '^  """""•'"  **26,  de  Pari«,  1657,  et  en  pluaieurt  autre. 
rr&r!  **!**  '^"^•^'"»'«'»  *»»  de»  tcrmes  quinou,  marquent  .a  nic^iti. 
y%n  ."^^      di«pOHition  de,  Ord^nv^ance,  de  no,  Roi,  et  particuliiremeni 

mZJ  ^  Tlf'  ^^^^  *»"'  "*  I'ouvrage  d'une  jurisprudence  coMommie  et 
f  dana  I.quelle  d^funt  M.  I'avocut-gindral  Btgnoo,  qui  I',  rod!  JKika«& 

tout  00  qui  4t«it  dan.  ie.  lol.  prfcidentea.  %out  ce  que  «i  sage^SUE 
V  ,    MP*nence  lui  a  fait  juger  ntfoeBsaire-pour  le  repo.  de.  families.  eflHIpUK 

deU  discipline."  r  t~  '    -—  »"*■* 

&°1.?*^'^*'"'"'*''^'°*'*"'"'''"*'  ^"^  Clandeatin.vol.   1,  p.  500,  nys  : 
'■*"*"*  "  ««5y^reineiit  d.fendu  quo  le.  maringe.  clandeatina.     Ccux  qu'on 

'^i^'?*?  f '  ^**°*  """■  ■'*'"''  P"'^  "*  ■°"*  P"  "'«"*  ♦'»'*^  <*•">"  '• 
""^^""•■ol**  d'aait  touohant  oe.  manage.,  qu'il  ne  faut  pa. 

^ona  h^HDaine.  par  le  point  de  ThA)logie.  il  vant  mieuz 

'S^^^^^tj^rfit  public,  dans  Icquel  il  est  de  la  dernidre 

irter  lea  fUmto  «t  wlennit^s  ordinuires  du  iMorement,  qua 
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A  «piiv«rt  •(  qui  a«  J«lt«iit  qu'uo  (r«4 g,.w|e  d««.rj«j  JiH*  l«  f«.mll«,  «t  trou 
"  Hwl  ofiu  h.ru.o..U  ,,ul  colMliwt  Im  ^tili^M.  Ur  lut(r«  at  daa.  t«ur  ipUn 
•;  Jiur.     II  Mrtit  douo  d'm.«  dttnK.,r«||«  c<,i.W..,.rtBil^  d'adnwttre  qu«  U  m4U     » 
"  ^r^MKW  du  Cur4  eiit  •uffiiauu.  jxmr  fain  wlidor  un  iii.ri«g«      C«  -nit  plu-       - 
"  Ml  aa«  prulkii.tioi.  publiqu«,  un  mjutkn  d'lbomiottion,  .t  hin  d'tina  wtio* 
"  louu.  MU.U..  un  mj«„d.le  .,ui   rotournmlt  a«  m4g||.  d«  U  r«lii(ioo  et  de  iM 
"  mininttw,  at  au  bouUfonwrncnl  <Ib  toutm  Iw  M^el  ,,r<Joaa»iooa  qun  U  uial 
•  Conoi.  d.  Tr«at,  •!  |«.  OrdoHi..,,oi.» .„.i  p,i«,.  p„ur  pr«iK>rir.  ««  «,««•  d« 
'  diwrd^/  iiTh.  Iu.t  .uthorlly  wbiob  I  .ball  oiW,  u  to  tba  oluriotl  abwrrtnowi    M 
to  bQ  nitttiuid  bVtbe  CurA  in  tlia  p<!rfornittnc€)  of  tba  mirriage  ocreiuony/  ii  tbe  fl9tb 
|l»n«ltu«ioneiortbo  Kmporo'r  Loo.  "  ImperKtor,  eideui  HtylUoa 
|"l?f  """^"O  "J-'Piionam  prouiisouc  bubiuin  nigleiit  TotUMtu,  <{uani  UuiMsi  .  ^ 
*"iP^'''«i«  Mori^juo  ooroiuoinia  p«riigi  j^gn  p«rlnitto^B^  doo   U<u«n  illam 
^•'  w  piirvi  poadero  puubat  ita  et  abw*luUai  oiatriaiouii  eoiiatitutionem,  dam  id  — 
*'  ttllrtjain  r«o«pt*ui  bun«Jiotioiic»»  iitiri  sinerflt,  oogloxiiiM  «id«tur.    Sud  »eter- 
"  UwHMliui  folunutia  fortuue  ratio  iomniri  >  pouit :  4  nobis  mo,  oum  difin*' 
"  Kr«tia  ud  btfiicatiua  niulto  aanotiuique  Vitn  iumatum  jam  rea  oomparaiar^int 
"  noutruiu  diotoruui  negleKi  oonvonit.     Ituque  quemadnioduiii,  adhibitia  aaoris 
^'  dtprfhtatiouibua  adoptiuneu  perQ  oiprnoipiiuufl  :  aio  aane  otiaitf  aacriu  bene 
"  diotionia  toatiuiooio  nialrimonia  oonflrniari  jubeuiua.     Adoo,  ut,  ai,  qui  eitra 
"  hano  mutrimoniuNi  ineaut,  id  n«  ab  initio  quidem  iu  dioi,  noquo  illoa  io  «it« 
"  ilia  oonsuctudine  uiatrinioniifggpotiri  velimuM.   Nihil  enim  inter  oallbatum 
"  et  mutrimoniuni,  quod  repreholii  non  deboat,  modium  invenioa.     Conjugalia 
'^  vit«9  diSiderio  tenoria  ?    Conjugii  legoa  »erve«  niioeaae  eat.     Diaplioent  matri- 
"'  oionii  moloatiaD  ?    Ccolcba  vi?u8,  noque  uiatrimonium  adultorea,  neque  falao 
"  cwlibatua  nonjiud  oulpaoi  prrotoia."   1  bare  »lna^y  said  tbat  Mr.Soott  being 
.  a  ProteaUnt  had  no  proper  Quri  at  St.  Eustache.     Witb  refecenae  to  the  mar- 
riage ofProteatanta,  tbe  law  ot  Lower  Canada,  Ma  BriUsh  Colony,  must  be  the 
law  of  England,  art  it  stood  prior  to  tbe  paasing  of  the  Statute  of  the  26  Geonje 
2nd,  cap.  33,  intituled  "  An  Aet  for  the  presenting  of  olumJestiho  marriagea,"  or 
the  old  Marriage  Act  of  J^.     There  ean  be  no  doubt  now,  that  the  interren. 
tion  of  a  uiiniatvr  ut  the  celebration  of  the  marriage  is'lwcntial  to  its  talidity, 
and  was  nxjuired  bj  'the  law  of  England,  as  it  atood  before  the  paasing  of  the 
Marriage  Act.  ilopers'  Husband  and  Wife,  by  Jacobs,  vol.  2,  p.  445 ;  Shelford, 

-,  Ane^iir  h(§  ever  acted  a^i  administer  at  all,  most  certainly  was  not  a  minister  of     , 
the  Church  of  England  and  Ireland,  or  qf  the  Uhiiroh  of  Scotland,  or  such  as      \ 
•re  authorised  to  keep  regi»tere%f  marriage,  and  to  perform  marriages,  under    „    \ 
our  local  laws. .  Under  the  old  luw  of  France,  an  it  stood  in  Canada  at  the  time  - 

of  tbe  Conquest,  no  distinction  was  recognised  in  marriages  between  ProteaUnti 
and  Cutholice,  The  practice  parsued  in  this  case,  and  the  permission  given  by 
Monseigneur  Bouiget,  aud  tin  regulations  of  the  See'  of  Rome,  are  wholly  un- 
supported  by  law,  nd  an  not  to  bo  recognised  in  the  Queen's  Courts.  If  oler-  ' 
«ymen  of  the  Church  of  Rome  choose  to  perform  the  marriage  ceremony  be- 
tween Catholics  and  Protestants,  it  must  be  done  in  the  usasl  form  prMoribed 
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bj  law  in  other  otmes.    !■  his.  Mempif^r  Ifa  mariageu  des  Protestants,  in  1785 
Air.  Joly  de^Flouiy  snys^^age  162— ^i  e«Iui  quiceyoit  lo  sacrement  de  matiago 
d"it  dtre  en  Matiegr^,  olcst  une«|j«po8iliion  inti^riourc  qui  .l<ipond  de  sa  bonne 
;foi.  Tant  qu'il  ti'y  ^ni  Ibi  dftj^lise  ni  ^ii.de  I'Elat  qui  itablissent  rien  sur  co   ' 
sujet  lea  ^tpquoj  partioaliurs  n:(mt.,^'a8ie  pouvoir  d'^tabiir  uno'nouvcHe  disci- 
pline, B'lls  rjJtabllssentpar  des  MAndemene,  ri  y  aurait  lieu  a  I'appel  comme  d'libus. 
Quand  le  Our*  se  croiralt  en  droit  ^'examiner  verbalement  coux„qiii  so  prdscn- 
teraient,  il  ne  pout  jamais  avoir  le  moindrepKitextoxlVxiger  ni  la  bommunion  ni 
un  acto  d'abjuration  ptor  ^crit  ou  une  profession  de  foi,  cc  qui  est  la  mCme  chose, 
qui  ne  peuveiit  scrvir  qu'A  faire  faire  des  n.ariages  par  dcrit  ct  pent  6tro  dcs     , 
~  •    sacriJogcs  do  inauviise  foi,  et  A  entrotenir  les  Asseinbl<5es  par  lappoit  aux  autros. 
At  page  150  Mr.  Joly  de  Floury  says;  "  Les  Kvu.jucs  ct  les  Cures  pcuVcnt  done 
admimstrer  le  niuriage  A  cclui  qui  no  croit  pas  quo  le  niariago  soit  un-Sacrc- 
ment."     The  appol  comme  d'abus  which  brought  ecclesiastical  proceedings  bo- 
,     fore  the  Common  Law  Courts  under  the  old"  system  mny  now  be  enforced  by 
our  Prerogative  Writs  of  Prohibition,  Mandamus,  an.}  Quo  Warranto  j  a  Certio- 
rari would  suffice  to  bring  them  up  for  review  now  before  the  competent  tribu^ 
nal,  that  is  the  Superior  Court.    The  resort  to  Certiorari  and  M.•ndamu^.  amon-  , 
•us  IS  of  ordinary  occurrence  in  Church  matters,  such  as  contestations  rcspccti.igv'    : 
the  building  or  repairs  of  Churches,  the  election.of  Church  Wardens,  &c. 
^  From  what  precedes,  I  i,m  of  opinion  that  the  pica  of  '^clandesiini.'e  "  is  made  S 
out,  apart  from  the  peculiar  circumstances  attending  the  writing  to  the  Bis-  k, 
hop  by  3I.r.  Ance  ;  the  b.src  and  hurry  of  the  propeeding;  the  mental  and  bod- 
ily condition  of  Scott;  and  the  secrecy  with  which  all  was  carried  on,  without 
.  the  knowledge  of  the  appellant  and  her  sisters,  and  even  of  the  attending  family 

physician.    1st.— As  no  marriage  took  place  in  facie  ccclcsia).  2nd^As  there  was     • 
>  no  active  participation  in  it  by  the  proper  Cu.e.     Srd-As  no  dispensation  has 
been  produced  or  proved,  and,  therefore,  none  such  is  to  be- taken  to  have  exist- 
^;   ed.    4th._As^o  banns  were  published.     5th.— As  no  marriage  rites  whatever 
r  and  none  of  the  ceremonies  of  the  Church  of  Rome,  or  any  other  church,  were 
performed.     6th.— As  no  license  by  the  Roman  Catholic  Bishop  can  give  val- 
idity to  the  marriage  of  a  Protestant,  unless  it  can  be  accompanied  by  all  the 
forms  and.  solemnities  practised  in  the  Church  of  Rome,  and  requited  by  the 
Gallican  Church  and  the  Ordinances,  Declarations,  and  Kditts  of  the  Kings  of 
*  France,  in  Tespcet  of  marriage  as  a  civil  contract,  as  between  Roman  Catholic 
and  Roman  Catholic.     7th.— As  no  cohabitufibn  fojiowed  the  making  of  the 
entry  m  the  I^arish  Register.  ' 

_,  The  next  point  to  be  noticed  in  this  ease  is  the  allegation  that  the  suppose* 
carriage  was  made  in  extremi»»,  and  is  therefore  inoperative  ^b  to  civil  effects 
Ihis  depends  upon  the  declaration  of  1639,  which,  iis  Pothier  says,  Mariage 
No.  429,  "  prive  des  effets  civils  une  autre  espece  de  mariage.  Elle  porte,  arti- 
cle 6 :  "  Voulons  que  la  mgme  peine  (de  la  privation  des  successions)  ait  lieu 
"  centre  les  enfans  qui  sent  n4s  de  femmes  que  les  p^res  out  entretenus,  et  qu'ils 
^pousent  lorsqu'ils  sont  a  I'extr^mit^  de  la  vie."  He  says,  q,uoique  ce  mariage 
^  axt  M  c6mre  h  EglUe  ok  cet  hotnme  s'ett /ait  porter  apres  la  publication  ou 
dttpense  de  bans,  qu'il  tmt  en  conUquence  valahUmmt- contracti,  la  loi  ne 
T«ut  pas  qu'il  ait  les  effets  civils.  * 
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No.  430,  hi  adds,  il  faut  que  oenx  qui  attaquent  oob  mariages  prouvent  deaz 
cbofles ;  lo.  le  mauTaia  oomineroe  qui  a  pr^c^dd  le  mariage;  2o.  que  la  pcrsonne 
itait  in  extremis  lorsque  le  mariage  a  ^t6  oontraotd. 

Le  mariage  est  oenc^  oontraot^  in  extremis,  lorsque  la  personne  tftait  an  lit, 
malado  d'une  maladie  qui  avait  an  trait  prochain  H  la  mort  quoiqu'elle  ne  soit 
morte  que  quelques  mois  apris.  Un  homme  qui  avait  eu  mauvais  commerce 
aveo  uno  femme  ayant  M6  blesod  d'un  coup  de  pied,  et  I'ayant  ^pouMSe  six  jours 
aprAs  dans  un  tems  oii  la  blessure  paraiaaait  ai  dangereuse,  qa'il  regut  I'extreme 
onetion  le  jo&r  de  son  mariage;  la  Cour,  par  Arrfit  du  28  ftvrier,  1667,  jugea 
que  oe  mariage  avait  6t4  contracts  in  extremis,  quoiqu'il  eut  surt7«e«  <jinquante 
^atre  jo^re  depuis,  et  r6  luisit  A  des  alimens  lea  enfants  qu'il  avait  eus  do.cette 
ftmiDe^  L'arrSt  est  rapports  uu  troisiome  tome  du  Journal  dea  audiencea.  II  y 
a  deux  aflrtces  arifits  rapportis  au  rnGmo  tome,  I'un  du  22  d^ccmbre,  1672 
I'autredu  3  juinet,4674,  par  lesqucls  des  moriages  furont  reputes  taits  in  extre- 
mis, quoique,  dans  rcspoftodujprcmier,  iTommc  eut  aurvdou  65  joura ;  et  dans 
I'espdco  du  second,  42  jours.       ~r    -_^  .      • 

In  the  Ist  Journal  du  Palais  326,  arrfits  du  8  Juillet  et  6e  Septembre,  1S66, 
it  is  reported,  "  M.  I'Avocat  Gdndral  Talon  dit,  que  scion  toutes  les  apparencea 
Fran5oi8  Leriohp  ^tait  malade  lorsqu'il  contract^  son  mariage.  H  r^p^ta  la  cir- 
constanco  de  la  permission  de  se  m-irier  qudlibet  hord.  II  dit  qne,  quoique  rt- 
gulidrement  d,  coilsid^rer  les  termes  du  premier  ccrtificat  du  Cur6  qui  avait  ^t4 
livrd  en  bonne  forme,  on  dftt  pr^sumer  que  ee  mariage  avait  iti  clUM  en  face 
del'Eglise,n6anmoiaH\ea  circonstanccs  du  fait  donnaient  lieu  de  croire,  qu'il 
Wavait  pu  itre  Ulihri  qu'en  ehambre.  II  passa  plus  avant,  car  il  pr^tendit 
que  quand  mdme  Pran^ft^sj  Leriche  fl'aurait  point  6t6  malade,  .son  mariage 
n'aurait  pa^  laiss^  de  toiiihKBr  sous  la  profiibition  de  la  loi,  et  que  fordonnance 
do  1639  se  devait  entendre,  non  seulement  des  mariages  contractus  dans  la 
maladg  par  les  concubinaires  aveo  leurs  concubines  maia  encore  des  mariages 
par  eux  contractus  aveo  les  mi^mes  personnes  sur  le  d^clin  de  leur  I'Sge,  et 
dans  les  dernidres  ann^es  deleur  vie.  11  ajouta  que  la  disponce  de  publier  les 
trois  bans  ^tait  abusive,  efc  contraire  a  la  m6iue  Ordonnance  de  1839.  Sur 
quoi  est  arriii  arret  con/orme  d  ses  conclusiont,  22  decembre  1871. 

In  the  second  Vol.  of  the  Arr§t8  d'Augoard  935,  we  find  an  arret  of  the  16 
Mars,  17«6,  in  which  it  is  said,  of  the  party  whose  mdrriage  was  in  question, 
"  II  a  eu  d,  la  v^rite  assez  de  force  pour  se  transporter  a  la  paroisse  de  Ste.  Bus- 
tache  et  y  cdlebret-son  mariage,  mais  on  remarque  une  precipitation  sxtrime' 
dans  la  ciWahtion  oil  Ton  a  r^uni  les  fiansnilles  etle  mariage,  oirconstaniles 
propres  A/laire  pr&timer  que  le  Sieu'r  Arson  qui  pouvait  tenter  une  fois  se  fai^e 
transpor^r  dans  I'Eglise  paroisaiale  ne  pouvait  pas  s'ex/^ser  i  6tre  transports 
une  seconde  fois." 

MerUn  E^pertoire  Verbo  Mariage,  scot.  19,  parag.^l,  No.  3,  page  47,  vol.  8,  in 
quarto.  Le  veritable;  I'uniquecasdVppliquerl'ordonnanoi?^  est  lorsqu'pn  homme 
se  marie  danjsun  tems  oii  il  se  sent  frapp^  de  mort,  ou  la  violence  du  mal  et  I'i^- 
puisflance  des  rem^des,  lui  fait  sentir  que  la  vie  est  prgte  a  lui  Schapper.    *mi 
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the  facta  of  this  ouso,  the  precipitation  with  which  the  dispense  was  sent  for,  the 
arowed  ground  of  illness  upon  which  it  was  urged  and  given,  the  dispense  as  to 
the  unoanonioal  time  when  the  marriage  was  to  take  place,  the  sick  room  and 
bed,  the  absence  of  religiouji  oereiuonies,  the  want  of  notioff  to  the  sisters,  the 
previous  illness  of  Mr.  Scptt  and  its  subsequent  aggravation,  the  state  of  his 
mind,  and  his  death  so  speedily  following,  of  the  si-mo  disease,  delirium  tremen.'*, 
as  that  under  which  ho  was  Inhering  when  the  licence  was  sent  for, — these,  when 
taken  together,  present  the  strongest  case  which  can  be  conceived  of  a  marriage 
in  extremis,  in  violation  of  the  declaration  of  16.19.  I  am  decidedly  of  opinion 
that  upon  this  point  the  judgment  of  the  Court  below  is  erroneous,  both  as  to 
the  fact  and  the  application  of  the  Inw,  jpd  that  for  this,  if  there  were  no  other 
reasons,  it  ought  to  be  revcrbed. 

C'est  done  une  v<5rit<5  confirmed  par  une  jurisprudence  oertaine  q.ue  Ton  a 
toujours  distingue  les  manages  fuits  en  chambro  par  un  moribond  des  mariagea 
c61<Sbres  en  face  de  I'Eglise  mCme  par  les  personnes  infinncs  mais  qui  ayant 
assez  de  force  pour  se  faire  conduire  h  I'Eglise  ne  peuyent  Stre  regard^es  comme 
^  I'extrdmit^'  de  leur  vie,  et  si  on  accme  notre  morale  de  reladiement  nous 
avons  un  garant  sdr,  dans  la  jurisprudence  qui  I'a  consacrde  dans  tous  les  terns, 
4  Cochin,  210.     Flaidoyer  95,  in  quarto. 

Qu'un  homme  ait  entretenu  une  femmeet  qu'il  se  ddtericinc  &  I'dpouscr  pour 
vivre  publiquement  aveo  elle;  il  n'y  a  rien  eri  cola  que  la  religioa  ni  la  loi  puis- 
sent  r^prouver,  au  contraire  I'un  et  Tautrc  Ic  sollicitent  pour  ainsi  dire  ^  prendre 
ce  parti. 

Mais  qu'un  homme  qui  a  v^cuen  mauvais  commerce  rougissc  do  prendre  pour 
dpouse  celle  qu'il  a  eu  pour  concubine,  que  par  cctte  raison  il  refuse  de  I'eiftmser  ' 
tant  qu'il  a  esp^rance  de  vivre  encore  quelque  terns  et  qu'il  no  s'y  dotermiu.j 
que  quand  il  sent  que  sa  honte  va  etre  cnscvelie  avec  lui  dans  le  tumbeau  alors 
la  loi  cntre  dans  ses  propres  sentimcns  et  refuse  aprussa  mortdcs  houneurs  qu'il 
n'a  jaluais  voulu  accorder  pendant  sa  vie. 

Voir  Cochin  108,  in  Quarto. 

To  come  lastly  to  the  consideration  of  the  fins  de  non  recevoir  set  up  by  the 
respondents.  The  Court  below,  by  deciding  upon  the  merits,  has  impliedly 
determined  that  they  were  insufficient  to  preclude  the  appellant  from  her 
remedy,  and  upon  this  point,  and  this  alone,  I  agree  with  the  judgment.  Pothier, 
Marriage,  No.  448,  says :  "  Les  parens  de  I'une  ou  de  I'autre  des  parties  qui  ont 
contracts  mariage,  ne  peuvent,  jUa  verity,  tant  que  les  deux  parties  vivent,  atlaquer 
la  validity  de  leur  mariage,  n'ayant  alors  aucun  intirU  ni  qui  puisse  les  y  rendre 
recevables,  mais  apres  la  mort  de  Tune  des  parties,  les  parens,  mSme  coHat^rauz 
decette  partie,  sont  recevables  hi  attaquer  le  mariage,  incidemment  i.  quelque 
contestation  sur  quelque  interSt  temporel.  Par  ezemple,  les  parens  de  la  partie 
d^c^d^e  peuvent  revondiqaei4A-succe8sion  centre  les  enfana,  en  soutenant  qu'ils 
ne  ^nt  pas  habtles  k  succeder  et  en  leur  formant,  pour  cet  effet,  la  contestation 
Bur  la  validity  da  mariage  dont  lis  sont  n^s."  If  the  marnagQ  liad  been  im- 
peached alone  6n'  the  grojinds  of  dandestinit^,  and  as  having  been  made  in 
extremis,  the  fins  de  non  recevoir  would  have  had  some  countenance,  but  here 
it  ia  alleged  that  there  has  been  no  marriage  at  all,  no  conjunctio  in  matrimonian^ 
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and  no  consent  to  marry,  from  the  mental  ineipaoity  of  one  of  the  parties  to 
..ake  any  contr«t  at  all.  No  authorities  ean  C  produced  to  h  w  tCundel 
..uoh  e.«umstanees  the  lawful  heirs  and  nert  of  kin  are  precluded  f^mwresUnJ 
possess.onof  their  inheritance  from  uoauthoriaed  hands.     The  p^li^^^^^^^ 

the  prewn       It  „  .gain  unreasonable,  that  the  children  who  claim  to  be  leeiti 
mate  should  place  themselves  in  the  position  of  being  hoirs  presumLe  Se 

:£:!' tr':^''""  "'""  ^  *••«''  --*  and'he  sisro"  tEMer 
witho6t  enabling  her  to  contest  this  capacity  on  their  part     It  is  said  !h.  1 

iLh'iJiUw'rr"; -r- ^"^'^  '^ thr -ste^rtht^  X't 

which  binds  her;  this  acknowledgment  is  made  to  result  from  the  suit  hrT..!^* 
by  them  against  the  defendants  ea  declaration  de  jugemn    exil  "      Zi 
js  to  be  notjced  that  before  beginning  the  suit,  to  wU,  on  the "iTi^ne  im 
by  the  act  of  renunciation  to  their  brother's  estate  befbre  fiihh  «„  A        n         ' 

^kpzr::it  '^  •»'°"^"'-"  s«-^  ^houiS^s^ftitt::^ 

^^■Sftnr  -  '^  "f  "■"  *°  »"'*  *"^«''"'  *»"  '^'"  "?»>»«  «nd  claims  aS 

^  mT^    T  "^  ^  "'''^*^^  '^'  «"'^^«'''«"  «f  ^l'*  '-'•^  William  Hen»  ^o^ 

f^'S:/,l'T«';r."^  *'"'  P^*'^'*""  ^«  «''*'''-°  '•'-  »>-««-  k  only  dated 
the  29th  October,  1853;  before  that  time  they  had  not  aDDreh«;^^  l„       ^  ".   * 

.      or  made  acte  d'h.ritiers-the  whole  matter  ^^reXZZ    tiZ'lT^ 

to  the  appellant  that  she  executed  an  assignment  Jl7lt.^Z^:^^T. 

tees  under  the  last  wUl  and  testament  of  her  deceased  father,  the  late  WillSL 
Scott,  in,  to  or  upon  one  undivided  thi^d  part  of  thift  certain  judgment  amount 
.ng  m  principal  to  the  sum  of  £2910  15s.  2d.,  rendered  in  the  Surt  oV  Z^t 
Bench  on  the  19th  April,  1824.  in  favour  of  the  sail  William  S^ttd.l  ll^ 

vvithout  guaranty,  and  subject  to  the  condition :  "  It  is  cxpres.lv  unlrstL,^ 
agreed^hat  nothing  contained  in  the  present  aa  shall       t^^tl^^^^^^^ 

I.e  right  of  the  said  Ann  Scott  to  claim  the  estate  and  suceeLon  of  it 
brother  the  ,ate  William  Scott  deceased,  one  of  the  defe n'ZrZLt    ;  " 
Baid  judgment,  nor  m  any  wise"  affect  her  title  as  heir  to  the  said  estatlll 
succession,  should  she  see  fit  to  a^ume  the  quality  of  heir  to  the  s^fd   ^re  anj 

accession,  and  to  c>im  the  same,  nor  shall  an/ liability  on  her  It Tsu" J 

he.^inanymannerdefeated,altercdorimpairedbythepresenttrarjr."^^T^^ 
two  Slaters  claimed  to  the  judgment  creditors  of  their  Leased  brother  thev 
enounced  his  succession  to  enforce  their  claim,  and  they  sought  to  enfor    '  iUy  I 
«.ng  the  appelknt  as  the  lawful  heir  and  represen  Jive  bf  her  bmher  an  J 

d  myentoire.     Under  these  circumstances  there  can  be  no  estoppe  of  the  aD^eT 

ant's  right  to  question  the  validity  of  the  marriage,  and  the Tuthorid^  £ 

from  Cochin  and  Le  Merle  are  inapplicable.    The«  is  nothing  appro  "ngh' 
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case  where  lea  oolUuSrtux  oa  aiitres  parenrovricnt  approuvi  el  recomm  far^d- 
l^mf  I'  manage.  Every  Act  do«e  by  the  appellant  and  her  Bisteni  bcinjr 
•tpreMly  declared  to  be  for  the  purpose  of  enabling  her  to  oUni  the  estate  and 
Buoceasi^n  of  her  brother  as  his  heiress-at-law. 

In  <*H«^on  it  is  to  be  said,  that  the  importance  of  this  oaeo,  in  a  public 
point  of  m^  OS  touching  the  form  of  marriage  b«tween  Ujtholio  and  I'jo- 
testant,  as  well  aa  the  dootrine  of  marriuM  and  the  niarri.ige  tie  in  Lower 
Canada,  seems  to  require  the  m6re  than  usually  extendrd  observations,  which  I 
haye  thought  it  necessary  to  offer.  Judgment  affirmed/ i 

Croat  id  BuK^^rn/t,  fw^ippellanta.  '  . 

Carfiir  it  Berthelof^or  respondents.  '  , 


FBOM  THE  SUPERIOR  COURT,  DISTIUCT  OF  MONTREAL. 

MONTREAL,  l^DECEMBEB,  1829. 
Coram  Sm  L.  H.  LaFontaink,  Bart.,  Ch.  J.,  Aylwiv,  J.,   Duva,.    J 
Meredith,  J.,  Mondelet  (C),  A.  J.  ,       '     '' 

..-.■-  -.^:--    .-  ,___     .      :.    ■  No.  40.  '---     .     ^    .'-'--■■;•     ■   '^-'      ;-- 

J  THOMAS  PALLISER, 

V  '  {Plaintiff  in  tkt  Court  below) 

\  Appillant; 


1- 


AND 

VENANT  ROY  dit  LAPENSfiE,        * 

*  {^^''M'^^ntandOp^onaTUinlheCoHH'Heluv,) 

Rrsponount. 

"*"''*^~'?he  8?pH»!,Tr"»"°^!tf"'';  '•  *""  ""'  »'<«'«■«"""  parties,  again.t  tho  same  defc„Ua..t 
the  Sheriff  oannot  unite  both  seliureslir one  piwrf^verft,./.  "«  uinnuaiu. 

This  was  Hu  appciiltrom  a  judgment  of  theSuperior  Court  at  Moutre;.!  rcu- 
dcred  on  the  3].st  December,  1858,  oi"  which  a  report  is  given  at  page  1 1 9  of  th- 
drd  volume  of  the  Lower  Canada  Jurist,  and  note. 

Atlwin,  J.,  dmentkns  .-(After  stating  facts).     In  my  opinion  the  record 
in  this  case  is  not  in  a  state  to  admit  of  any  judgment  b-  in^  rendered  in  it. 
At  the  tune  of  the  seizure  the  Sheriff  was  in  possession  of  two  writs  -here  we 
have  but  one,  and  1  think  that  the  Co^ft  ought,  under  the  circumstances,  i4  send 
the  case  back,  notwith^nding  that  the  parties  have  not  alleged  a  diminution 
of  thrrecord.     How^veV,  as  J  am  called  upon  to  pronounce  an  opinion  as  to 
the  validity  of  the  jadgi^ent  now  appealed  from,  I  would  ask,  where  is  the  W 
that  pronounces  a  nuUit^  in  a  case  like  the  present?,   At  the  argumelit  the 
counsel  for  the  appellant!  relied  on  the  3rd  article  of  W  >^3rd  title  of  the 
Ordinance  of  1667,  but  thV  authority  cited  is  manifestly  inapplicable,  as  it  has 
reference  «,lely  to  seizure^  of  moveable  property.     In  the  earliest  periods  of- 
our  earliest  history  seizure^  by  Sheriffs  differed  essentially  from  those  made 
under  the  old  law  of  Pranoe,\and  that  difference  has  subsisted  ever  since.     For 
example,  the  writ  was  a  procedure  totally  unknown  under  the  old  law.    Hero 
we  have  an  officer  of  justice  who  acta  under  order  of  the  Court,  whereas  under 
the  old  law  the  party  selected  hia  dSirn  A«w«-«.  without  being  armed  with  any 
wnt  whatmr     Now,  how  has  the  Sheriff  proceeded  here  ?    Why,  in  the  way 
in  which  Sheriffii  have  invariably  proceeded  ever  since  .that  office  has  been  knowD 

-     ...  ...         ■      ■•■.  / 
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under  then..     B..  a.  I  .Hi  before.  iZs  'th;Co;7orSlr:h 

Ihe  lawof  tl.o  land  moreover,  requires  tht^t  unullUi  shhll  be  pmnounoed  bv 
the  L.g„l„r„re  and  is  never  left  to  the  decision  of  judges.  TrZe  leJ 
j^wer  .n  j„d«os  would  be  in  effect  to  ^ive  them  p<,wer  t,'  legTJa.^  I  .drfi  ion 
t^  the  foregom«  reasons.  I, ould  merely  add  that  the  course  pursued  bv    ho 

w:;j:i::r;,^rs'i::::r  -'"  ---  -  ^^^  ^ 

^^LaFont.:nk,  Chief  Justice  :-L-.t„t  du  dopier  iait  apparaitre  les  faits  sui- 

De«x  jugemcnts  ont  M  obtenus,  chacun,  pour  £125,  contro  le.dtffendeur 
qu.  est  mamtenant  opposant  «>  d'unnuler  dans  deu,  ca  ses  dtinotcs  "  ,  o„ 
jcntes  A  aueun  dt«ge  des  pr^c^dure«.  I'une  u.la  poursuite  de  Ja  e  tudeZ 

.         """"w      ua  Mi^rit,      dat<?s  tous  les  deux  du  5  ianvinr  IR'va 

,«»  d,  .»  de„.  premier,  brof.  a.„x^.«„„,  „,  f  J^r^^po^r ".„  'ilC,  SS 
promiire  ,08to„»e.     PIm  tard,  savoir  le  20  K.rier  ISIS  1  ,    T     ' 

^r ,  e„  date  d-  9  Jui„  1858,  Wt  „r  «.e  feuill.dto.h4.,  .0.  JS.  X 
«...-b.l,  .1  ..,.1.  d»  ,  e.  .™i,  d«u.    Ca'ap^  J.  .«  i:"  ^I'^l',: 
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lea  deux  demandeqn,'  ohaoun  a^par^ment.     Deux  jugements  not  intorTenus  le 
31  ddoombro  1858,  donnant  aa  d^rendcur  main-lev^  do,  la  saisie. 

Le  d^fendeur  ae  plaignait  auaai  dana  oea  oppoaitiona  de  oe  qvie  la  d^aignattoD 
de  aa  propri^t^  n'^tait  paa  anfflaante.  Si  aa  aeul  proeda-verral  doit  rendre  U 
aaiaie  valable,  oette  plaints  da  d^iendeur  devient  toat-jk-fait  ^tile  en  presence 
de  aa  aignatare  A  oe  prooda-verbal,  aana  auoune  protestation  4^  aa  part :  Pour 
jaatifier  cette  plainte,  dea  t6inoinB  ont  it6  examinda;  a'ila  Tent  dtd  dana  los 
deax  baaaea,  oe  que  j'ignore,  nous  n'iivoDa  lears  tdmoignageaque  dana  una  f  eule, 
et  oe  n'eat  paa  oolle  qui  eat  portde  ett  appel.  Noua  avona  aeulomont  lea  t^moi- 
gnagea  pris  dana  la  oauae  de  Sanderaon ;  noua  ne  pouviona  done  en  prendre 
oonnftiaaanoe,  memo  a'il  y  ayait  lieu  de  a'ooouper  du  dernier  mojen  d'oppositioa 
da  d^fendeur.  ,- 

La  aeulfl  question  est  done  onlle  de  aavoir  a'il  devait  y  avoir  deux  aaisiea,  deux 
procds-Tcrbaux,  et  deux  avertiaaementa  diatinots  dana  la  (?azet<«  Officulle,  A 
Texocption  de  oea  troia  octea  de  procedure  et  du  rapport  qu'en  a  fait  le  ak^rif, 
tons  lea  autrea  ont  6tA  diajointa.  ^  , 

Le  statuV provincial  de  1836,  oh.  15,  contient  la.  disposition  suivante :  "  Le 
procda-verb^l  de  adisie  acra  annexd  h.  ohaquo  retour  dc  saisie  d'aucuso  biens  < 
effets,  ou  terrea  et  imnieablea,„et  renformera  un  inventairo  exact  et  d^tailld  des 
biens  et  ^ffets,  et  une  deaoription  legale  dea.biena  et  iuimeublea  qui  auront  iti 
saisis."  Et  par  la'  l8e  seotion,  lorsqu'il  y  a  plusieura  demandeurs  ou  plusieurg 
d^fendeurs  mentionnds  dans  un  bref  d'ex^oution,  ou  lorsque  lea  parties  sont  cq 
jugemcnt  en  quality  de  tuteurs,  il  est  auffiaant  que  I'aTertissemont  du  sh^rif 
inentionne  \h  premier  demandeur  et  le  premier  ddfendeur,  declarant  en  meme 
temps  qu'il  y  a  d'autres  demandeurs  ou  d'autres  d^fendeurs,  et  que,  dans  I'autre 
088.  I'avertissement  "  declare  qu'e  tcl  tuteur  est  tuteur  aux  cntaiits  uiineurs  de' 
la  pcrsonne  d^c^d^o,  sans  ^)^ifier  au  long  les  homs  de  tels  enii^nts  mineurs." 

La  premidre  de  ces  dispositions,  oellc  qui  est  relative  au  procSVv^bal,  doit 
s'cntcndre,  6videmment,  d'un  procds-verbal  comme  ^taot  exig^  sur  ohaque  sai- 
sie qui  est  pratiqudc.  Dans  I'cspece  il  y  avait  deux  titres  executoircs,  distinct^ 
I'un  de  Tautre.  Colui  dinand  au  nom  d&  Palliser  n6  oommandait  pas  et  nc 
vpouvait  pas  commander  au  shdrif  d'oxecuter  colui  6man(^  nu  nom  de  Sanderson 
ct  vice  versa.  Le  jugemcnt  dont  il  est  fait  mention  au  dos  de  I'un  dcs  brefs 
d'ex^cution,  aux  termcs  do  la  30e  section  de  I'ordonnance  de  1785,  n'est  pas 
le  ju^ement  qui  ent  mentionnd  au>  dos  de  I'autre.  La  saisie  ne  pouvait  done 
C'tre  faite  sops  la  memo  autorit^.  II  devait  done  y  avoir  -deux  sainies,  et  deux 
retoim  de  saisie.  Tout  retour  de  saisie  devant  Stre  aooompaj^nd,  lorsqu'il  est 
fait  au  tribunal,  d'un  procesverbal  de  la  saisie,  il  s'ensuit,  que  dans  I'esp^oe,  il 
auraitilfi  y  avoir  deux  proems- verbaux  de  saisie,  un  pour .  ohaque  cause.  Sans 
cela,  la  proc<Sdure  dans  I'une  de  ces  deux  causes  qui  sont  disjointes,  est  incom- 
plete. Au  dossier  de  I'une  d'elles,  il  n'y  a  pas  de  procds-verbal  de  saisie,  il  no 
peut  pt^  y  en  avoir.  La  suggestion  qui  a^t^  faite  que  Ton  peat  rcgardor  le 
proces-verbal  oomme  dtant  commun  aux  deux  causes,  ne  me  parait  pas  etre 
une  suggestion  qui  puisse  Stre  aooueiUie.  P'abord.elle  n'aurait  pas  I'effet  de 
completer  le  dossier  de  I'une  d'elles.  Puis,  supposons  une  o{Sposition  d  Jin 
d'annuler  faite  dans  one  seule  cause,  avco  laquelle  le  ^h^rif  rapporte  I'uniqae 


cause ;  mats  i 


COURT  OP  QUEENS  BENCH,  1889.  I( 


211 

procd^verUl  quUiiate,  pui,  ooUe   opposition,  .prd,  un    premier   ju«emeot  •  ' 
^r..$e  en  Cour  d'Appel.  il  eat  f.cile  de  ooncevoir  que  le  d.Ldeur  ^uS 
pourvor  eontroU  ««iie  en  autant  qu'ello  .e  r-pjilrterait  A  I'autre  LJ  J 
«ne  autre  oppos.t.o„  A  flu  d'unnuler.foud^e  sur  le  dTaut  ou  i'abseace  du  prlfj 
verbal,  et  par  lA  arrfiter  loute  la  proc<5dure  de  eette  oauae  ju.qu'au  ^TL 

n  1  """"T'-  ^^'-^^--^'^P'^^^^^tourJedoiJdeJtrcHuI 
.rcHteja  toujours  .ncoiuplet,  junqu'A  ee  qu'on  trouve  lo  „.oyen  de  faire  ZZZ 
pro^Wbal  de  »a.«ie^^  Tun  de«dna«icr» pour  le  faire  entrer  rdguliZen   da 

d<51a«  .nddfin.,      A  ns.  je  auia  portd  A  dire  que,  dans  I'dtat  de  notro  ItolatioM*. 

"vr;      ''  "°"'"'r""'"'''  -"'^PO-^^trod^sirable  de  u^odifler  i  au       dT 
y  aydb  deu,  con,n.andcn,cnt8  do  p«,cr,  deux  sai^ies  et  deux  procd  -veZx  do 

«.«  e.  Je  ro^rette  en  quclque  «orte  d  Voir  ^t^  obli,.  d'en  vonir  '  cette  e^^^^^^^^^^^^ 
car  la  p<>s.t.on  d„  d^fendeur  eat  loin  d'etre  favorablewiui  qui  a  Hign/le  pt^ 

Sf,  f  7rr'  """"*'  ''""'''*^*'""-  Q"-^  A-l'avertLn.enf  qu  do^^ 
^^^la  G..eU.  Offic,:ne,  et  qui,  da„H  re«p.c.,  a  ai  fait  p2  u„  al^Tt 
-««««Trc  e  ,1  no  me  aeiubie  paa  entrainor  Ics  mCmea  inconvdnients  que  oeux  nue 

,«s.gnaldsplushaut.     Eien  n'empeobe  le  shdrifd'en  produire  au  blin  de! 

8.  Je  d^fendeur  fa.t  une  opposition  daus  I'une  des  deux  causes  seulemeT  "a  * 
.utontd  de,proc6der  4  la  vente  est  bien  suspeudue,  ii  est  vrai  au  nTT  ^Z 
cause ;  m„is  il  .«  semblg  que,  dans  co  cas.  1  aut^^:   ^^^^^^^^^^ 
cause  B'en  doit  pas  Streaffcct^oetre^teentiire.        ^f^    '        enient  ft  l  auTte 
L'abscnee  de  I'origiual  du  procd^vUal  de  saisie  Ivt  dossier  tel  que  prdscntd 
en  Appel,  ne  sauraU  6tre,  dans  le,  e^nstancos'un.'objection  valable    'Le  dd^  - 
endeur  en  en  produisant  lui-n..u.e  la  Topic  dueua-ncmifide  qui  iui  adtd    i.'- 
fide,  est  venue  au  sccours  du  deniaudeur.        ^        '  ° 


M.Mnrigon,  for  appellant. 
Loranger  et  Frerea,  for  respondent. 
,      (8.B.)• 


Judgu^ont  confirmed. 
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Coram  Bebti^lot,  J.}\ 

i     No.  2248i 
Whitney  vs.  Ddenuereau, 
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Le  demandeur  ayant  donn6  le^  quatre  mcrfB  d'avis  requis  pa^  J^Ord.  de  1667 
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WhltlM7 


fllBURB, 


\  i 


Pour  repousaer  ootta  motion  I«  (]6rend«ar  «  MutMu  ; 

1.  Que  o«tt«  ooar  ne  pouvait  ordooner  I.  oontrtiato  par  corpa  wrce  ««VII 

Pig6«u,  Proc.  CiTlIt,  T.  1  p.  404. 

I)ttlloi  Rec.  Alp.  Vo.  dontrainu.  par  corp.,  No.  22,  p.  747-p  771  .„d  770 
Idem,  Vo.  oompitenoe,  p.  331. 
Dalloi,  Rec.  P^riodique,  1830-r2— 130. 
Freaoarode  tb.  Tasker. 

2o.  Que  le  jugement  du  demandeur  D'.y.nt  mpport  qu'A  doa  matidroa  «„r<v 
pari;.     '  "  ^""'^  •"  ^'"^  '•''  '''"'  '''''  '^-' -  •-  .  la  oontraL: 
Ord.  1667,  Tit.  34,  Art.^  1. 

dour  n.ta.^  pai.W  deU,  m;„Uo„l  ^.1^1:^'^^""^  '"  '"'"""• 
4   Que  dans  toua  lea  oa.  il  ^tait  laia«<J  A  J.  diaordtion  do  la  cour  d'accorder 

Zl     T-'Tr""  P"  '''^  **  'l"^  ^'"" '«»  circonstaucca  Tua  leZ,  1 
elle  dtait  demands,  la  cour  devait  la  refuaer  ic*iuclle« 

Serpillon,  oom.aur  I'Art.  2  du  Tit.  34  deVord.  1667.  p.  630  ' 

Jiodier,  p.  676.  ^ 

Ferriire,  Diet,  de  Droit,  vo.  oontrainte  par  corps 
MirliD,  Question  de  Droit,  vo.  contraiote  par  corps  8[V 

Berthelot,  J.— Etant  d'opinion  que  I'A^cte  12  Viet  «>>  ^^  ».  «•  «>  • 
Bonnement  pour  dettes  dans  tous  les  cas  o/i  pell;  L  orf  "Z^''  ^'''^7 
I'Ord.  de  1667,  «auf  les  quclques  cxccpliolrv^^^^ 

'^^PPOTta^x  personal  wrongs  n'tstpnsfond&e    C^TJ°    '^"^P*'°°  9""' 
no  8i-nifient  naa  tont^  ««nl   a   \  o^premoaa  personal  wrong, 

mand^ur  est  en  cons^uence  redvoyde  avec  d^^.^  ^"  "*"*'""  ^"  '*'' 

vi^  ^«A»"«^  io/fommc  e«  Dai-y,  pd^r  le  demandeur. 
MM.  Donon,  Dorian  et  Senecal,  pour  1^  ddfendeur. 

(v.  p.  W.  D.) 


!.<=!• 


"    y 


""N,: 
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BN  APPBL.  ■■    -       4 

MONTRBAL,  1»  MARS,  i860. 
Coran.  8,»  L.  H.  U  Fo«t..„.  Bart.  Jug^en-Chef ;  At.w.k.  J..  Do..^  J, 

MONDBLBT,  J.  A.  ^^ 

No.  Mei. 

SBNBOAL,  (D</«»irf»Mr*nCo«rV»<«ttr«,) 
'  j^  AppeUnt. 

JARRBT  DIT  BBADREOARD,  (li^nd,ur  «  Cour  V<rt.«r.,) 
J«f«.-Qu,lec«rt„.droiMeprtdde,le.«.mbW..d.fW,riqu..  ^"*'"'' 

ant  de  la  charge  de  nouvcau  Marguillicr  auprijudieo  de  I'lnlim6  oui  aVaft  I^ 

lauiij,  le  ^/  uocembre  1867,  k  uno  grando  major  t6;  (rApDelant  iisiirn,.«»   «« 

charge  sous  le  nr.texte  qu'il  avait  6t6  61u  tel  Margullllr,  r^^  7-0     U 

pr68idenee<Iu  Our6  de  la  Paroisse.)  ^      '         '* 

L'Intira6,  par  sa  Rcquoto,  all6guait :  qu'ayanl  6t6  declarl  61u  MarguiHier  par 

eMargu.  her  on  charge  ilauraita6dftment  installs  on  la  mani^.cCi„are 

ans  „ppo«.t,on.  dans  kBanc  d'^uvre  de  rEgllse  do  la  Paroisso  de  VarenneJ 

ledimanche,lerF6vrier,  1858.  .  *»rennei^ 

Que  lo  dimanche  suivanf,  I'Appelant  s'6tait  ill^galement  empar*  do  la  place  de 

1 1"t.m6  dans  lo  Banc  d'(Euvre,  et  I'aurait  occup6o  durant  le  Service  Di    n  d! 

maun  et  auriMt  tot.jours  continu6  h  s'en  emparer. 
L'lntimd  concluait  par  sa  Requfite  k  ce  que  son  61ection    Pnm,«- 

Marguiilier.  f„t  d^c.a...  vaUb.o!  ^  I'exp..  Jn  de  TAp^S  1  bTcVZ:; 

ct  au  pa.ement  do  la  p6„alit6  de  £100  avec  d6pen8  .  *  '* 

Par  sa  r^ponse  k  cette  Requfite  libell6o,  I'Appelant  pr^tendalt  avoir  6t6  1^b«. 

lementdlu  nouvcau  Marguiilier  4  ras8emN6e  tcnue  sous  la  pr6sidenco  du  Cur. 

qu,  co„fo™6mcnt  k  la  loi  et  k  I'usage  immemorial  ct  consLment   uivi  da  ! 

ksP„ro.8,6sdu  Diocese  de  Montr6ul  et  nomm6ment  dans  cello  de  S     An  " 

de  Varennes  a  le  droit  de  pr^sider  telles  assembldes. 
J^ppelant  aII6guait  en  outre  :  que  l'6lection  de  Plntim*  6toit  nulle  ct  il  con 

clua.t  au  renvoi  de  la  Requite  libell6e.    La  contestation  a.anUiri  L       Z 

ties  proc6d6rcnt  k  la  preuve  de  leurs  all^guAs  respectifs  ^       ^ 

Les  deux  6leeti6ns  eurent  lieu  le  mfime  jour  dans  la  Sacristie,  I'une  sous  1. 

F6s,dence  du  Margu.lher  en  charge,  et  I'autre  sous  la  pr6sidence  du  CurHe  1. 

Paroisse  et  des  proc^s-verbaux  de  ces  deux  *l^f!I^f„rent  produits 
La  Couf^S46rieure  a  Montreal,  le  30  OctoS^^i^ccorda  k  l^Intim*  par- 

tie  des  conclusions  de  sa  requite  libelee  en  annuftant^^l'ilection  /e  I'AppoC 

ZZ:ZZr'^''" ''  '^-^^^ "  'rKJ^  ••  ^^^oisse  Tt. 
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COUn  DU  BANG  I)E  LA  UKINR,  1860. 


BMurvRard 


Go  Jttgoincnl  Mt  fomm*  luit : 

"  La  Coiir,  nprti*  Hvyjr  olitondu  los  partie*  danii  coU«  cnune  par  louni  nvocati 
•'  roKjioclifn,  «xRiMin6  In  prcwdtliiro  et  le»  pItNcwi  do  roconl.ot  mir  lo  tout  mftro-  , 
"  niont  (Ui\\[>6r6,  cotmid^riyit  qii'il  npp«rt  pwr  lo  t^m%nnj{tvtfii«  l'iiiw«>mbI«Se  dc« 
"  MftrguUWn  ot  nolnblon,  tonne  lo  27  do  l>6cotiil»ro  l«67,  on  la  Paroimto  8to. 
"Anne  do  Vwonnos,  dann  lo  District  do  M«»ntr6al,  k  laquttllo  anMombl6e  le  dit 
«•  Michel  8on6(;nl,  i\U  do  Louiii,  n\U>gm  avoir  6t6  dftniont  6lu  Mnrguillier  do  la 
"  dito  I'aroiwio,  n'a  pai  6t6  pr/'nidAo  par  le  Mnrguillior  on  clinrgo  ou  autre 
"  Marguillior  do  IVfeuvroet  fiibriquo  alomot  liipr^wnt;  ot  vft  quo  la  dito  aiMom- 
"l»l6oa  6l6^^»r68id6o  par  Moiwiro  Jonoph  |)6wiut«li»,  Prfttro,  Cur6  do  la  dito 
"  Paroiiwo  do  St«.  Anno  do  Vnrennon,  mn\gr6  I'oijtjection  duemont  fuito  k  tollo 
♦*  pr^Bidonoo,  lY'lection  du  dit  Mioliol  Hon^cal,  ills  do  Louih,  conuiiv  Afarguillior 
'•  de  ToBuvro  ot  /ubriquo  do  la  dite  I'aroiaae  do  8to.  Anno  do  Varonnee,  out, 
"nulle.    ,  ^  ,         « 

'•  Et  conniddrant  qu'il  -rpy  a  aucune  prcuve  legale  de  T^loction  du  dit  Jarrot 
••  ditUcaurogardj  la  Cour  ordonne  au  dit  Michel  Sonioal,  fils  do  Louis,  d'abwi- 
"  donnor  ot  laisser  ham^diatoment  la  charge  do  Margulllier  do  roeuvre^ek^-, 
"  briquo  do  la  dite  Paroimie  de  Sto.  Anno  do  VarennoB,  ot  lui  defend  d*i88njj|r 
"  ot  romplir  k  I'avonir  les  fob<}^tion»  de  Marguillier  do  Toeuvre  ct  fabriqjitb'^Sli  . 
"  Varennes.    ISt  la  Cour  6vincoJe  dit  Midiol  genical,  fila  de  Louii,  de  la  ^Kto 
"charge  de  Marguillior,  ot  le  oJndamne  k  payor  les  frais  de  la  prdsonto  pour- " 
"  suite  au  demandeur,  distraity^n  favour  de  MM.  Lafronayo  ot  Papln,  Avocats 
"  du  Dcmandour."  -■'  ,        ■ 

Appol  fut  intorjot6  do  co  jugoment.en  vertu  de  la  section  451  do  I'Acto  do 
Judicature  de  1868,  22  Vict,  ch.»6. 

L'Appolant  a  oxpo86  sa  cause  dant  son  factum  conimo  stij]^' 

L'Intiu£,  Domapdeur  on  Cour  Inf6rieure,  pr^tondant  ftvQMt^t*'  jjftmont  61u 
marguillier  de  I'^iivre  ot  Fabriquo  do  la  paroisse  de-Ste.-Anno  do  Varonnes,  et 
qu'au  contrairo  1' Appelant,  mainteoant  en  possession  de  cette  charge,  n'avait 
pa0  6td  lui-m6mer6guli^reaiont  61u,  a,,par  sa  requftto  libollio,  domand6  qae  , 
r^lection  de  ce  dernier  ttit  dicIar6o  ill^gale  et  nulle^  et  qu'en  cons6quenco  il  " 
lui  fftt  ordonn6  d'abandonner  cette  charge,  qu'il  en  flit  exola  et  lui  fdt  d^fondu    « 
d'en  ezercor  k  I'avenir  les  fonctions,  concluant  en  outre  que  lui,  I'l^timd,  filt 
diclari  avoir  droit  d'exercer  la  dite  charge  dcpuis  lo  premier  Janvier  mil  huit 
cent  cinquante-huit  et  en  fUt  en  consequence  mis  en  possession.  "" 

L'lDtim6  a  fait  valoir  contre  r^lection  de  I'Appelant  les  grieft  suivanta :  ^ 
que  y^Iection  sVst  faite  dans  une  assemblde  prisidSo  par  le  cur6  de  la  paroisse, 
quo  la  majority,  au  lieu  do  se  prononcer  en  favour  de  I'Appelant,  comme 
celui-ci  le  pr6tend,  s'est  prononc6e  en  faveur  de  I'lntimd. 

L' Appelant  a  r6pondu  k  la  rcqu6to  liboll^o,  que  dans  une  assembl^e  des 
marguilliers  nouveaux  et  anoieB«-et  des  paroissions  de  la  paroisso  de  Ste.-Anne 
de  Varennes'dikment  con voqu6#:  pour  l'6leotion  d'un  marguillier  pour  I'CEuvre 
et  Fabrjque  de  la  dite  paroisse,  et  prfisid^e  par  le  cur6,  comform^ment  &  la  Loi 
et  k  I'usage  immemorial  et  constammont  suivi  dans  les  paroissos  du  diocese  de 
Montreal  et  nommiment  dans  cello  de  Varonnes,  il  a  I6galement  6t6  eiu  par  la 
grande  majorit6  de  Tassembiee,  marguillier  de  r(£uTre  et  Fabrique  de  la  dite 
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en  coU  ftveo  la  mnjoritA  do  l',«Hort»l,I^o.  ^  Pr<i«ider,  d  ^9td    • 

M  wlution  do  la  question  juff6o  par  le  Tribu..«l   Into  .     "»°-  ^ 

Moml,l6„  do  m.,g„iin.„  „„  j,  *  „i^.       """K"  '"  ""»"  ^txdo,  1« 

2o.  I>an8  Tabsencfl  d«  tolle  Loi  ou  do  tol  R^fflAm^nt   i»  \ 

.uivl  dan,  les  p^oisaoa  dn  dioc6.  doit  1^  d^X^e  i  ZZ^Xn' 
nusagc,  est  en  possession  do  la  pr6sidonco,  c  Wi  ,"  dant'  .  X  .  " 
do  Varonnes,  il  doit  y  6tre  maintonn*^  ^  ''  PT"* 

Quant  4  la  prcniidre  do  cos  propositions,  il  est  k  roSarqner  nue  Cost  A  . 
qu,  pr^tendont  quo  la  pr6sidenco,  dan.  le.  assemblies  do  1^:1  ,,1'^  ! 
paro.ss>en..  app.rtient  do  droit  au  marguiUior  comptable,  4  dter^e^^lT.  o^  t 
IWgloment.  .ur  lesquoi.  H,  se  fondent  pour  la  lui  d6cemir  ZnH^.         ?    ? 
refuse,  ^our  «,  flatter  de  r^„ir  i  I.  doiJInt  oppo  or  ^^^^^^^^^^ 
fcndfi  surune  Loi  positive  ot  qui  aurait  eu  lid^^^^^^^^^^^ 
;  m^mo  Lo..    Aus..  le,  partisan,  de  la  pr6sidence  du  marguiirierTorub^  '" 

^    Arx.t.deR.g,e„entd„  P„le»ent  de  Pari.  fait,  pour  de.  paroil^'deZ' 

Ilne«'agit  done  pour  I'Appelant  que  d'eiaminer  quelle  est  I'autoritA  A. 
oe.  Arrtt.  de  RAglement  en  Canada,  et  de  .'assurer  si  on  peuTr  rrrtut 
dispo..t,on.  comme  fesant  partie  de  sa  Ifigislation.  ^  '"" 

II  est  indent  que  ces  Arrfit.  de  Rdglement  postArieum  k  l«  ^r/i.»- 
da  Con.en  Sup6rieur  et  qui  n'j  ontjamai.  6t6  cnre^gi.trrn"  nt   „  c'^'"' 
rr  Tf  """"^  disposition.   l*gi.lative.  ou"^  quasi   C^aW^"'  ^ 
^ession  dont  on  pout  .e   wrvir  en  parlant   do  Tjement.fTnZL    I 
#«delWit6souvoraine,„ais  .u  Jent  de  celle  le.7arL\  u    IZ 
Non  .enlement  leur  cffet  no  .^tendait  paa  au-deI4  du  report  d..-  P.?  ^ 
qu.  cavait  rendu J»a^i.  „,.«  au-de/de.  H.il  de  Taroii^/"^^^^^^^^^ 
quelle,  ilaavaient  ^16  8p6cialenientr6dig68.  P»roi«e»  pour  le^ 
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(I'nuIrM  paruiiM^  •!  Ie«  propoa^r  tsomm$  rAglw  d'Mnklc^iii  od  om  HigUtnonU 
.  n'Atni«nt  pus  rti  viguour,  c*  n'Atnit  qii'HinMni  (|ut)  l.tur«  <li*p<wi(icinit  ii'«iKi«nt 
pM  c«)nlniir«  mux  UNAg«a  do  (;«w  pnroiMm,  cur  coiiimo  ia  ranmrqiio  Durnnd  d« 
lf*ill«nn«,  Vo.  FNbriqu*  p.  3,  «n  parUiit  du  lUglrmant  tl«  8t.-J««n<«n(iriv«. 
»'  on  n«  petit  »'«n  fuira  una  rAgl«  li|(6ral«,  4  caum  «r«  In  diflT^rvoc*  dm  li«ux  •! 
d«a  UMgei,"  I'AuUur  i^ouUnt  que  lur  Im  in«llireii  d«  F*brlqu»,  il  n>  •  auoun* 
L^  gAn^rMl*.  ' 

Ceil  «gNlvm«nt  avm  Mtla  rmtriotion  qu'il  fnut  luloptcr  m  qua  OAnfiwrt 
Vo.  MHrgullliiir,  No.  40,  <lit  d'lin  •utra  ArrAl  dtt  lUglomont,  u«lul  pour 
Montr»)rrn«ll,  qu'il  duvRit  wryiiif  do  r^gU  aux  paroUaca  d«  campngna  du  rviaart 
du  pHrlitinant  do  pHria.  Rian  no)j^ihO|ive  n  Iouk  quo  I'application  do  wa  U«^g|,». 
moi.U  (Inna  Ion  p/iroiMua  |u>ur  l«a»|U«n«a  ila  n'ivaiont  paa  M  Oiiu  d«vfk|t  *tr« 
inodifi<S«  par  li-a  cirtjon»t«nco»  Ot  I'uwgo,  quo  oollo  indication  do  doult*  RA^Ia- 
inonU  diflVSronta  coiiiuK^dovant  aorvir  iuua  d«tux  do  rigio  pour  lot  puroiaaoa  qu 
B*«n  avaitint  paa. '  v 

Cot  *g»rd  aux  uMgoa,  du  re»to,  no  pdut  Hurprcndro  quand  9n  ««tt  qu'en  droll 
Cftnoniquo,  loa  uaiigua  d'uno  parui^aa  duivout  fairo  Ui  tant  qn'ila  n'ont  pita  4ih 
proaorila  expriiaAinont  par  le  l^giHliitour.  Lo  IWgl«mont  pour  Montf«rin«il,  piu 
plua  quo  colui  do  8t.-Joan-«n-(ir6vo  no  imuvuit^tro  invoquA  dann  loa  cuinpagiioa 
commo  rdglo  ponitivo  ot  oblignlcyro. 

D'aillotim  lu  divorait^  do«  dixpUitiona  do  coa  IlAglottionJa,  ct  aouvt-nt  m6me 
laur  opposition  oxclut  touto  i.Wo  qu'on  alt  pu  loa  rojjmrdor  ni6m(>  on  Fnnco 
commo  dovant  nor^ir  «lo  riglo  g6n6ralo  oi  uniformo  dnn^  lua  paroianoa  dont  ila 
n'<SUi«nt  pan  fxprowAmont  de-.tin<j4  k  rd^ir  loa  Fubriqi^tm.  Uoimeoup  do  pa- 
roi»at'8  avaiont  chncuno  leur  rigiomont  p»i  ticulior.  Dan^  la  auulo  villo  d«  Pari., 
il  y  avnit  troia  difforonia  ArrMa  .do  Uogloment  pour  Ici  pnroUaoa  St.-Jottn-on. 
Qrisve,  Sto.-Marguorito  et  SL-Louis-on-l'Ialo. 

Cotle  divowitd,  au  reato,  fait  voir  quo  cos  arr'ftta  n'dti»Mnt  q'u'uno  compilation 
finite  d'npro.  dea  usagos  locaux  antdricuiomont  nuiviH.  Aipni  |'Arr6t  pour  Mont- 
formoil  potto  qu'il  a  6i6  calculd  aur  lea  uaxgea  do  la  pai|oiH8o,  ot  ai  on  a  cru 
pouvoir  on  invoquer  loa  dinposilion*  pour  loa  cmnpagnea,  ic'eat  quo  aana  douto 
ellcB  itaiont  plus  conformes  quo  d'uutrcs  aux  usagoa  do  la  (iauipagno. 

D68  lora  1(  n'est  paa  alirprenaht  do  voir  Moiwoignour  AQiio  dana  son  trpil6  do 
I'AdminiHtVation  dea  ParoissoB,  Intfoduction  pago  13  ft  14,  *pr68  avoir  remarqu6 
quo  pou  d'anndea  avant  la  r<Syotulii>a  los  Parloinenta  multiptiaiont  los  Arrfita  do 
Roglement  «ur  l'Admini*iration  dt-a  Fabriquoa  dire  "cos  Arrfita  accord*?*  la  plu- 
"  part  8ur  requflto  avaiont  consncrd  des  usuges  looaux  qui  variaicnt  &  I'infi.ii  et 
"loin  do  sorvir  do  rdglo  sftio,  phmieura  pouvglont  ^garerjceux  qui  auraiont 
"  voulu  en  laiio  Tapplication  k  des  paroiases  rd^ica  par  doa  usages  contrairtts." 
IlaJQulo,'  quo  lea  usages  av.^Ment  lollemcnt  force  do  Loi  4;cetto  Apoquo  que 
"  les  juges  s'y  r6f^raiont  souvont  pour  juntifler  lour  ddeisions.^ 

II  soffit  dtf  lire  quelques-uns  do  cos  Anfiia  de  Roglement  pour  «e  convaincre 
quo  plusieurs  do  lours  dispositions  j)o  sont  aucunem«nt  adapttfes  i^  r^tat  do  nos 
Fabriqiies  en  Canada,  et  suseeptibles  do  p'appliquer  k  leur  rdgie. 
II  eb  <ut  m6uie  quelques-una  qui  coutiennent  dea  diMpositioiia  qui  aerauuit  w 
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•Ion.  <l«  »^l«....  dan.  I'hU.....^  d*  .•«  .brnior^  .|o  p.J«„u.r  1.  ch.L  «,  e*! 
br«n..  .Ullumor  |„.  ci«rs(«..  ,H.rU.r  b  f«„  p.,„r  I.,.  enc«,«m«n(..  J;  ^    • 

M  lont  non  pl.m  umfc.|«.o».  c«r  il  «„  «.t  r,.,.un«  c«l,U  .|„  Hu4mn„n.a,ly.  cM 

ront  4  .h,.  „,«r«u,lli.,r»  d'ho„,.«„r  choLi.  d«n.lirUin«  cl  Jc  do  U  ZkiZ 

Mula  <|ii«  no*  upuffmi  r«coni.iilH«nt.  "'piiiDie,,  le. 

Au  ...ilUm  U  di«p.>.ition.  .liMmrn..*  ,,„„  I«,  ArrfcU  do  Koglemnnt  offre... 

r*pu«no  c«,„,n«  collo  qol  o,i„«  ,,„o  |„,  n.nrg JlKcr.  6lu«  .„cho„t  liro  et  Jri  J 
A.nnl  .0.,,  q.,olqu«  rapport  qu'on  I...  cnvi«.ffe,  «•.  ArrAt.  no  ,H,uv„t  l»em' 

tout  Rutre  obj«t  du  rowort  iUm  KMbriquos.  ' 

Maintonant.  .1  I'on  6o.Pto  l'i.utorit4  d..  Arr6t.  de  IWgbmont,  on  pool  domw 
d.r  A  I  f, ., rn«  . rfrquoi  I  p„urr«fo„d„r.«  pretention  da  f.iro  prA.L  U.T 
«.mld*e,  p„r  lo  mHrRudliT  en  chargo  4  I'cxclu.ion  .lu  curij,  car  c'ct  4  oehU 

t  T^:  7  '"^"'*«''  "•  P'^rogativo  co.nn,o  cell,  d*  U  ^r^-ident.'  pr  u 
T«r  ion  titre  du  moment  qu'il  nW  pM  admin.  ' 

On  ne.«„r«itpr6tendro  quo  ce  droit  de  pr*.lder  o.t  Inherent  4  la  charire 

guiiliers  d  honneur,  aux  iieignoura  ot  aux  curli  ra6me. 

8iI«««««"mb!6eMlo.marKuillionietdoparoi««»nepouv.ientAtre  pr6.ld*«.que  ' 
p.r  lo  plu.  ancon  margulllier  do  I'ceuyro,  celui  qui  cat  en  oi,rcice.  c«  TribunJ 
naurait  pa.  conflrmA  la  valfditA  d'uno  a.«,mbr6o, commo  II  I'a  foit  dan.  „ne 
cau.o  oa  la  F.b^^quo  do  Ch4toa„guay  *tait  concern6o.  L'AppoIant  Ito  d  Z 
tondait  quo  IWomblde  d«,.  laquelle  la  popmuitft  .vait  *t6  iutorWe,  n'av  Jt 
PM  616  tonue  auivant  la  Loi,  o'est-4  dire  convoqudo  ot  prind^  p«r  lo  marguilliar 
t'eVuo"^M  ^  "  J'AppoI  ajugd  quo  IWaembldo  avait  6t6  rdguliiroment 
tenue.-,V,d.  Ddcion.  4en  Tribunaux  Tom.  fl,  p.  200,  Reid  ApJlant.  et  le. 
curt  et  margnilliem  de  Cli4to«uguay,  Intimdi.  PP««ni,«iea 

L'induction  que  I'on  doit  tiror  de  cotte  ddcwion,  o'eat  que  le  droit  do  prAilder 
iw  awwmbMo.  n  e«t  pa.  an  attribut  ndoe»uiire  et  oMontiel  de  la  charge  de  mar 
guUber  compublo,et  qu'il  peut  6tre  exorcd  par  d'autre%  tel  que  le  cur6'  ce  od 
iuffit  pour  <St«blir  que  le  marguiilior  on  charge  doit  fonder  wn  droit  aur  quelque> 
autre  titre  que  celul  <iui  d<Jrive  do  aes  fonctiona,  un  titro  tel  qu'une  Loi  on-ft, 
•age  qui  en  tient  lieu  peut  soul  donner.         *  ^ 

8i  rintirad  no  pout  m  prdvaIoirS'a«,ouBe\utorit<J  aemblable,  I'Appelant  douL 
L^**^^ '"f  ^r^'TT'  ^*  »'"««« i<l«i  laiBufflt,comme  on  levorr.  du. 
!!S'i^."*»      r''    ^  ^"  mAmea  du  pay.  qui  supposojrt  dan.  la  perwnno  da 
curd  lo  dioit  qu'on  pnStend  lui  enlever,  celui  de  prdJdir. 

Dan.  plusieur.  de.  Ordon nance,  de.  Intondanj^riirpay.,  qui  avaient  rapport  " 
4  U  coavooauon  d'awembWe.  de  parpiiwe^  pour  conatru.tion  et  rdparatloa  :  - 
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d  ^glues  et  do  presbytAres,  o'est  le  curd  qui  est  nommd  le  premier,  qui  convdqi/e ' 
1  asscmblde,  qui  on  indique  lo  jour,  c'ost  lui  qui  on  dreilBO  i'acto,  c'o«t  lufonfin 
qui  y  jouo  le  premier  r61e  et  qui  dvidem^ont  y  preside.  Est-ii  4  prdseiiler  4ue 
;  81  le  curd  n'avait  pas  4td  en  possession  du  droit  de  pr^sider  les  assemblies  ^rdi- 
naires  de  paroisses  tenues  pour  des  objets  de  Fabrique,  on  aurait  songd  L  M 
fairejouorcerdledansdes  asjwmbKSes  dont  le  but  ^ait  plus  <Stranger  k  sea 
fonctioh^,  celies  do  paroissiens  convoqudes  pov  la  c6nstruction  d'dglisos  U  de 
presbytdres  ?  bans  aucuno  do  ces  Ordonnancois  il  n'est  question  du  marguiilier 
Gomptable  commo  devant  les  pr&ider,  '  - 

Comment  imaginer  que  si  on  out  reconnu  an  marguillier  le  droit  de  pi^sider 
en  g6M  les  Assemblies  do  Fabrique  et  de  Paroisso,  on  I'ei^t  exclu  de  l^prd- 
sidence  de  colles  dont  on  vient  de  parlor  ?  D'ua  autre  c6td,  ^n  France  cek  dor- 
,  nitres  dtaientprdsiddes  par  lemaire  qui  yjouait  le  premier  let  I'uniquoi  rftle. 
•  En  Canada  lo  cunS  en  a  did  president  parce  que  ddj^  il  prdsidiit  les  assonibldoa 
ordinaires  do  paroisses;  prdsidenco-qui  a  dtd  depuia  roconnue i et confirmde  par 
lesOrdonnancesot  les  Lois  du  pays  qui.'depuis  la  cession.lont  pourvu  aux 
moyensdditgerlcsdglises  et  los  presbyt^res—Vid.  l^OrdonnUce  du  Conseil 
Ldgmla^if  31mo  George  IIlM(l791)^Ch«pl  VI,  Sect.  IV.  Vidloncore  I'OrdoX- 
nanco  2  Victoria  (1889)  CLi^IX,  Sect.  X.  ! 

Si,  sous  la  doRlination  franfai^.les  curds  n'av,iient  pas^i^dsidd  do  semblables 
a88ombleeB,^quaucontraire,elle8  I'eusaeiit  dtd  par  des  maLilliors^^st  que 
Ion  efitcr,^ devoir  changer  cot  ordro  do  choses,  on  trouveri^it  quelquo  bart 
1  explication  do  ce  changement ;  il  en  serait  restd  quelquo  trac^.  ^  ^  *^ 
L  on  peut^diro  sans  craindro  do  so  tromper  que  les  Ordonnanises  et  les  Ride- 
ments  dmandjde  l'autorit6  civile  commode  I'autoritd  occldsiasiique,  non  seule^ 
ment  donnent  au  curd  la  prcmiereplace,  mais  reconnaissent  sonloit  do  prdsi- 
der  car  on  nytrouve  aucuno  traro  d^  o*tto  distincfion  introdujto  par  certaina 
Arrbts  do  Reglement.  entro  la  prdsdanco  et  la  pr^sidence,  di8tin<ition  singuliere  . 
et  anoiiiale  par  rapport  au  curd.  , 

Mais  quand  le  curd,  pour  so  ma|ntenfp %s  le  droit  do  prdsidei  les  assembldse 
demarg«illier8etdoparois8feiis,n'auraild'autro  litre  ou  d'autre  autoritd  que 
I  usage ;  cot  usage,  dans  fcs  principes  du  Droit  Canoniquoqui  r^gle  les  matierea" 
de  Fabnque,  suffit  po6r  qu'on  no  puisse  I'en  ddpouiller.  Cost  ce  qu'on  va  dd- 
montrerpar  la  seconde  proposition  qui  a  pour  objet  do  fairo  voir  qu^  daus 
1  absence  dune  Loi  ou  d^un  Reglement  formol  et  obligatoiro  sur  lo  droit  de 
pr^ider  les  assombldes  do  paroisses  et  do  Fabriqpos  I'usago  doit^on  tonir  lieu,  et 
Buffit  ppur  le  confdrer  et  I'assuret  au  curd.  *  '  ': 

Cette  proposition  no  souflfro  pas  plus  de  diffioultd  que  la  premiere.  L^n^ 
fluoncoetl  autoritd  do  rusagosontencoro  moins  .nsceptiblea  d'etre  contestds 
en  Jurisprudence  Canon.que  qu'on  Jurisprudence  Civile.  Oh  pout  m6mo  moutor 
que  dans  les  mat.eres  ^e  Fabrique,  I'usago  est  la  principalo  regie,  I'unique 
m6me  pour  rdsoudro  et  ddcdor  la  plupart  des  questions  qui  s'y  ratfachent. 

Cette  autontd  de  'usage  on  France,  commo  on  Canada,  s'oxplique  par  I'ab. 
sonco  do  louto  Lo,  gdndrale  destinde  A  rdglor  d'uno  mani^re  nni/orme  I'admint 

^a.on    OS  Fabriquesetifairodisparaitro  des  usages  locaux^^ 

»e  Bont  porpdtud.,  wais  ont^td  m6me  re^nnnn,  p^  i>.....:..  i^Hntirp 
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dit  •  "  T.  r      ,  ,   '  "*'  '^"'  *'''"*''"  rapport  4  la  rdgie des Fabriaucs 


E„  C.„»<1.  l.„„,ge  d.v,lt  „6,»M.i„m.m  crier,  p.r  «pp„rt  i  UD.  fouK„k 

Sniv««r/     ,         .        ,.     ^'•'""P««»»^.  ce"«  do  deux  Canonistea^tninents 
Suivant  eux,  lacoutumofaitr^glepar  pr^ftrence^  toute  autre  Loi.    Le  p  "2 

rompu  sdon  ,1  ne  .eut  pas  qu'on  s'ecarte,  et  ce  n'est  que  quand  1 W  tt 

(Vannespcn„Ecclcsia8ticuni  umVer8um,t.ler  p  37)     ^  aespnnces. 

rn«^.r'lf '^5  commentant  Vannespen.' dit  qi'il  faut  examiner  quel  est 
prince.  (Oibert,  Corpus  juns  canpnici,  t  2,  p.  946  ) 
Nt>n  se^lement  ces  auteurs  mettent  I'usage  au-dessus  des  Arrfets,  mais  mgme 

r      P/' '*^««''"  ^«^  J»"««>n«»Jtes  qui  out  6crit  sur  te  droit  civil  puisque  ces 
der^e-yattHbuentdans  lesm6„,es  conditions,  assez  d'empire  4  I'u  Tpo; 

^I ,       T  ";  T?"''"'"^  '^  P^"^^''  ^«  ««  substituer  souvent  TsesT 
positiofas  les  plus  formelles.  i- «*  bw  ais-  ^ 

Q.f  t  aux  mati^res  do  Pabrique  en  particulier.  ies  juriscQnsultes  qui  sent     ' 
>  cites/jouraellement  dans  nos  tribunaux  tieunent  le  m^me  langage  que  Ies  clZ     ' 
SXW,?_T'  <^"':>'»^-*  toujours  consulter  I'usage."  "(l^e^rC 


B«naotI. 
Beuregjl. 
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riif 


Suivant  Jousse, «« le  cur6  doit  se  con^ 


Mw^illier,  Tome  XI,  p.  328,  col.  l^re.) 

for^y  aux  statute  du  diocese  et  A  ru^a^e  de  )„  p,rnima"    (OouvuMummVu^ 
rimel  et  teSpSriTdes  paroisses,  p.  6.)  ^  v^uuvu.iitai«jnB«pF 

/TeUst  la  puissance  de  I'usage  que  ceux  mfenrts  qui  invoqueraient  Ies  Arrftts 
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do  Rogynont  contro  Ics  nsiigoH,  seruient  contraints  d'iiivoquer  I'uHage  contre  I03 
Areola  sur  une  foulo  d'objcta. 

Ainsi,  si  Ton  deinanilait  k  ceux  qui  en  appellentaux  Arrets  do  R«igIoment  pour 
Montfcrtneil  etGatinos,poiir<iuoi  les  Marguilliors,  dans  boaucoiip  d'autres  pardissos 
no  font  pas  les  functions  de  be.leaux  en  Tabsence  do  cos  derniers,  pourquoi  ils 
no  viennent  pas  presenter  la  cliappo  au  c6lobrant,  allumer  los  ciafges,  qu'au, 
raicnt-ils  a  rtpondie,  si  ce  nVst  que  I'usngo  y  est  contraire  ?  Aussi  les  auteura 
qui  pr6tcndent  6tondro  I'autoritfi  dcs  arrfits  do  Rigicmeut  aux  paroisses  pour 
lesquelles  ils  n'ont  pis  etc  faits,  sont  forces  d'adniottro  que  cela  ne  peut  avoir 
lieu  qu'en  ayapt  cgard  a  la  dittorence  dos  licux  et  usages,  conune  on  I'a  remar- 
qu6  plus  baut. 

II  serait  fastidieux  do  faire  ici  renum6ra)tion  do  tons  les  objets  qui  dans  lea 
matiores  de  Fabrique,  sont  r6gl68  par.  I'usage,  quoiquo  bien  propre  k  faire  res- 
Bortir  cette  v6rit6  que,  si  I'usage  n'esl  pas  I'unique  regie  des  Fabriques,  elle  est 
la  plus  g6n6rale  et  la  plus  respectdo.  Les  citations  de  I'Appelant  ne  laisseront 
pas  de  doute  &  cejt  dgard. 

Quant  aux  questions  do  pr^sdance  et  do  pr&idence  en  particuHer,  elles  sont 
^galenaent  rdgldes  par  I'usage. 

Denisart,  en  disant  que  les  lois  et  les  jurisconsultcs  ont  dtabli  quo  lorsqu'il 
s'agit  de  rang  et  de  presiance,  il  faut  suiyre  cfe  ^ue  I'usage  et  la  loi  municipale 
ont  6tabH,  entend  appliquer  cette  maxime  k  la  pidsidence  m6aie.  Cost  ce  qui 
r&ulte  dvidcmment  dos  mo\s  presidence  ctpresiance  placds  k  la  t6to  de  son  arti- 
cle (Vo.  pr&<Sanco,  t.  3,  p.  T46,  No.  6.) 

On  lit  dans  le  Rdpxirtoiie  do  Guyot,  a  Toccasion  do  I'Arrdt  d'HoupMn,  la 
question  suivante  pos"de  gar  I'auteur  do  I'article.  «  Mais  si  dans  I'espdce  de 
"  I'Arrfit  d'Houplin,  h  curd  avail  dtd  en  possession  de  signer  avant  le  seigneur, 
"  aurait-il  dft  y  6tre  maintenu  ? "  Voici  la  rdponse,  elle  est  conforme  k  tout  ce 
que  Ton  a  dit  de  la  forice  de  I'usage :  "  Nous  ne  voyons  rien  qui  puisse  nous 
"  empfecher  d'adopter  rafflrmative,  la  prescription  sort  de  titre  dans  toutes  les 
"  matieres  oii  elle  n'est  rejetde  ni  par  une  loi  expresse  ni  par  les  principes,  etc." 
Rdpertoire  de  Jurisprudence,  Vo.  Fabrique,  t.  7,  p.  256,  256.]  On  ne  saurait 
dire  ici  qu'il  est  contre^es  principes  que  le  curd  prdside  jdes  assembldes  de  pa- 
roisse  pyisque  la  Idgislature  du  Pays  lour  confore  expressdment  ce  droit  relati- 
vem^t  k  cellos  d6  ces  assembldes  qui  sont  convoqudos  pour  I'drection  d'dglises 
ou  de  presbyteres. 

Boyer  apres  s'fetre  prononcd  en  favour  de  la  prdsidence  du  Marguillier,  oe  le 
fait  qu'avec  la  restriction  que  le  curd  ne  soit  pas  en  possession  do  prdsider.  "  II 
"  n'est  p^  contraire  a  I'ordro  des  clioses,"  dit  cot  auteur,  «  qu'un  curd  prdside 
"  une  assembldo  do  laiques,  qu'il  recueille  les  suflFrages  et  qu'il  dicte  le  ddlibdrd ; 
"  c'est  I'usage  d'une  grapde  province  [la  Normandie],  c'etait  I'usage  pritnitiif,  et 
••  lorsqu'il  s'est  conservd  dans  une  paroisse,  les  Cours  I'y  maintiennent.  Elles 
"  considerent  que  lo  curd,  parcequ'il  est  honord  du  sacerdoce,  n'a  pas  perdu  les 
"  privildges  decitoyen,  et  que,  d'ailleurs,  il  n'est  pas  dtranger  kson  6tat  de  pr<' 
"  sider  une  assembldo  occupdedd  I'administration  des  biens  de  I'dglise."  [Boyer,^  ^ 
Principes  sur  I'administratiofa  temporelle  des  Paroisses,  t.  ler,  sec.  II,  chap.  1  ' 
291]; 
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Lom6„eautc»  ava.  d.t  a.iparavant  [page  286.]  "  Jusqu'A  ce  qu'U  y  ait 
une  Lo,  q,„  6tabl.s«o  I'uniformi.d  sur  Ics  matldres  de  pr  Jdcnce,  \l  usages 
locaux  do, vent  6tro  .,„i vis  avec  une  exactitude  BcrupuleuL"  ^ 

tiow  '°;'""^'"*7«:  "f  L<5g'«'"ture  du  Canada  les  a  adop.des,  elle  les  a  earic- 

mibir"  r  "P"""''  '"  '""'"*^"'*"^  expressdment  le  curd  president 

de8  a.v,cmbl<Se«  de  paroisses,  ayant  pour  objet  I'drection  d'eglises. 

^Canada  We"".  ''  ^'"?  ^"'^  '^"'"^  '^"'"^  "''P*''*''^  P°-  "-•"»--  q»*«n 
effet  etirT'        •""  '"  P'-^«'^"Pt''°"  9"^  on  rd.ulte  doivent  avoir  tout  leur 
"      ti  n  J        '  P^'""'?"^  de  not..  Mgislation  ne  s'y  opposcnt  aucunement. 

tonf  oI^«  r  P^'^^'d-""*  "ppartenait  au  marguiHier,  ils  n'ont  p.„,  en  dmet- 

tant  cette  op.n.on,  avo.r  en  v„e  que  Ics  Arr6t8  de  Rdglement  ou  le.  usages  qui 
exj^ent  14  oii  ds  dcrivaient.  puisque  Boyer  ajoute  ^'il  iaut  respecterS^ 

'     cuS^?"'*' m!*  P'"*/'"!  ^"'  ^'  <J™'t ««™™"".  la  P«S«i<lcnce  e^t  ddvolue  aux 
curds  puisqu  elle  est  fondde  sur  un  usage  qui  remonJe  H  I'origino  m6me  de  la 

forme  ets'estperpdtudjusqu'Anos  jours.  ^ 

exS»5fr°'  f ''P"^"^  «»  °"*^«  P*"-  J'^'»t  de  socidtd  de  la  Nouvelle-France.  II 
tnSR*"'p  '  T'T'  d«  diocese  de  Qudbec  quand  ee  diocese  comprenait 
n  at  !„  T  .  '  P""  ^'''  ''  ^''"'^'^  ^«  M«"''^«'  «»  «  ^'^  ddtacbd,  il  s'est 
ttn  .^S  '"«  M  P"°'''''  '^^  ''  ^'"'^^'^  ^*"«  rdclamation,  ^  bien  pen  d'excep- 
olftt/Z-Tr  ""'*'"'  "°*°"''^  ^"«  P''"^''"^  nepeutl'ignorer, 
itcu  1  V  ;  '^T- u  f'  ^"''""  '"  P""'"""^^'  '•  ^«*  P--^  q"«  de  tout  temps 
2//;  •  '^  ''  ««8emblde*  de  Fabrique  ct  de  Paroisse  sans  que  I'on  L 

Sf  P  f  ?"  T  ^^"'  *""""  '"'"P'  ''^  "«^g"i"i«r  en  charge  ait  exercd  ce 
f  f  T-  ^«  "  <^«t  q»  ^  «"e  dpoque  comparftivement  trds  rdcente  que  I'on  a  prd- 
tendu  enlever  aux  curd,  cette  prdrogative.  Cette  question  a,  dit-on  dtd  jugde 
pour  la  paroisse  des  Trois^Rivieres  dans  I'annde  1831.  II  est  difficile  sans  con- 
nalire  1  espdce  dans  I^quelle  cette  ddcision  a  6td  donn6e  et  les  motifs  de  la  Cour 
qu.  la  prononcde  d4  s'assurer  si  la  question  a  dtd  jugde  in  terminis.    Dans  ce 

^  charge,  dans  deux  cause.,,  dans  ceIIe-ci,soumise  de  nouveau  k  ce  tfibunalet 
dans  une  autre  dont  1  n'y  a  eu  aucun  appel,  c'est  celle  de  Damour  et  autre 

e^n  oir'i  •'^"""^  ?•  '*'"^"'"^-  [^'^^  '«  ^«--  ^""''da  Jurist.  Vol! 
ler,  p.  94.]  ^ais  en  consultant  les  autoritds  invoqudes  dans  ces  causes  on  verra 
^e  ceux  de^  auteurs  qui  sont  favorables  au  marguillier  et  donnent  les  motifs  de 
leur  op.mo^  sappuyent  principalement  sur  les  ArrSts  de  Rdglement  que  i'on  a 
ddmontijSn'avoiraucune  force  en  Canada.  °  4 

Quant  ^  I'assertion  qui  se  trouve  dans  I'exposd  des  motlfe  du  jugement  dans 
1  ne  de  cescauses  que  « le  R6g.stre  .des  d6libdrations  courantes  doit  6tre  remis 
au  margudher  comptable  en  exercice."  il  est  k  propos  de  remarquer  que  ^3 
nos  usa^s,  ,1  n  existe  pas  de  registre  des  dfilibfirations  courantes,  c'esU-dire  de 
i^s^r^  qd  renferme  eeulement  les  dfilibfirations  qui  ont  rapport  i  la  police 
"!!■?-!!,"  PT"^  "^  ?"""  '«q»^'  Bont  consign^  les  actes^ui  penvent&tre 
M  iin  ynngo  j.ounwJ.,,r-tn>ttr~l<rmarguillier.    (Jouwe  p.  178).    (Test  ce  r^^str^ 
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C9  aftmres  cournntes  qui  doit  ttfo  remis  au  inarguillior.     II  n'existe  dans  nos 

'!n)l^ie8  qu'un  Beiil  r^gistrc  do8  (16lib^ationi«.     Cent  dans  co  rfegixtro  qu'on 

inBcrit  lc8  6lc(Uion8  dc  iparguillicns  les  nulorisu.tions  pour  plaider,  pour  ali6nor, 

enfln  tons  les  jy-.tes  qni  int6icssciit  la  Fiibijqvie  sans  distinction  des  affaires  cou- 

rantcB  ou  de  cellos  qui  ne  Ic  sont  pan.     Lo  Rdgistro  des  d6lib6rationB  d<$sign6 

dans  les  Arr6t8  de  Roglenient  sous  le  noin  de  registre  courarit,  est  un  rfegistro  tout- 

^-fait  distinct  de  cclui  tenu  dans  nos  Fabriqucs  ^t  que  nous  nonimons  simplemont 

r6gistre  des  d^Iibdrations— lequel  fait  partie  des  anihivcs  de  la  Fabrique  eby" 

doit  6tre  conserve  avec.soin,  (Vid.  Joussc,  p.  176)  et  ^ussi  rArtjcIe  38  du  R6- 

'     glement  pour  St.-Jean-cn-Greve  cit6  par  Jousse,  p.  357,  et  I'Article  37  du  Regle- 

mentpoi^r  St-Louis-en-l'Isle,  idem,  p,  387,  on  y,  trouvo  la .  distinction  entre  le 

MSgisfre  oouranfc  et  le  rdgistre'des  d61ib6rations  en  gondral. 

V   ^    I^^squ^l  s'esji  agi  de  produire  iilans  les  Gours  des  extxaits  des  d^Ubfiratidns  du 

soul  r<&gJ8tre  tenu  dans  nos  paroiBses,  n'ont-ils  pas  toujours  6t6  d^livr^s  et  exp6- 

-,   di^s  par  lo  eurd,  le  scul  d^positaire  de  ce  registre,  lo  seul  en  possession  d'en 

:    donncr  des  extraits  en  qualit6  de  pr^sidedt  dea^assembl^es  de  FabnqMs  ou^e^ 

i  J^TOWMea^quiy^BOBt  enrcgistrfis  ?    A-t-ron  jamaia  vu  auoun  de  ces  eitraits  delivrd 

par  le  margiiillier  en  charge?    Nouvelle  pi-euve  de  I'usage  qui  les  a  toujours 

exclus  duxlroit  de  pr^sider  ces  assemblies.  -  , 

^  Mdinteiliant  il  fierait  facila  k  I'Appelant  de  (Mpiontrer  que  cet  usage  est  non 

■    seulement  conforine  &■  I'usage  primitif  dc  ce  pays,  mais  encore  k  I'usage  primitif 

en  France,  comme  le  remarque  Boyer,..qu'il.<Atail;  m^me  une  necessity  de  I'etat 

de  soci6t6  qui  a  r£gn6  dans  la  colonic,  ou  les  marguilliers  surtout  (lans  les  cam- 

.    pagnes^  itaient  choisis  dans  une  classe  priv6€|,du  bienfait  de  {'Education  616men- 

taire  et  6taient  par  1&  m6me  incapable  de  pri6sider  et  de  diriger  des  assemblies 

sbviveiit  nombreuses,  dont  les  deliberations  ont  trait  aux  intdrSts  de  toute  une 

-    paroisse  et  peuvent  embrassdr  une'vari^te  d'objets.    Aossi  Ton  n'est  pas  surpris 

de  voic'  nombre  d'Arr^ts,.  de  Reglement  qui  d^cernent  la  pr^sidence  aux  mar* 

guillie^,  exiger  comme  condition  essentielle  do  leur  adjnission  a  cette  charge, 

I'obligation  de  savoir  lire  et  icrire.    Four  expliquer  I'lnt^oduction  d'un  usage 

favorable  au-cur^,  il  n'cst  pas  besoin  de  A»marquer  que  le  Canada  s'cst  trouv6 

pendant  quelque  temps  sous  la  Juridiction  du  Farlement  de  Rouen,  dansle 

ressort  duquel  les  cur^s.^taienl;  en  possession  de  pr^sider.    Quant  &  la  juridic' 

tion  de  ce  Parlement  en  Canada,  (vid.  Garneau,  Histoire  da  Ctoada,  Vol.  l^iy 

p.  33Y,  ch.  4, 1  ere  Edit — Ilenrys  Tome  ler,  p.  257,  Ev&ques  in  Parfibus  'SQq 

Question.)  /      ^  • 

On  pourrait  aussi  ajouter  que  cette  pr^sidence  du  our6  est  dSMksord  avec  la 

nature  de  ces  assemblies,  qui,  en  Canada  ont  6t6  envisagees  comme  assembMesI 

ecclisiastiques  par  I'lntendant  Duchesneau,  plus  conforme  k  la  nature  des  bien^ 

administres  puisqu'ils  sont  rbgard6s  comme  biens,  ecciesiastiques,  (Nouveaa  | 

Denisart,  Vo.  Fabrique,  Tome  VIII,  §1,  p.  358,  No.  3),  dont  les  revenus  6ont  •. 

sous  le  contr6le  de  I'^v^que  (Boyer,  dans  I'ouvrage  deji  citd,  Tome  2,  p.  23,  24, 

26),  enfin  plus  conformes  aox  matieres  trait^es  dans  ces  aakemblies,  puisqu'elles 

ont  Bonvent  rapport  au  culte  divin,  aux  d&penses  duquel  les  Fabciques  sont 

tenues  de  poarvoir.    Ce  sont  autant  d'objets  sar  lesqueljs  il  est  tri&s  raisonnable 

que  les  ecclesiastiques  aient  plus  d'autorit^  et  d'influehce  que  de  simples  86Qa' 
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Here.  Toutes  can  circonstnnces  ne-J5oncourent-«Ilc8  pas  k  prouver  que  cew 
asBembltJa  doivcnt  fctro  pr^siddes  plu^6t  par  doa  eccI68ia8tiqu08  que  par  des 
laiques?  '  j 

Gu  pourrait  cnfin  observer  qwe  ru9a|;e  qui  consacre  le  droit  du  cur6  de  pr6- 
sidor  n'oflrc  pas  la  distinction  introdultja  par  les  Arr6t»  do  Udgloinent  entre  la 
prManco  et  la  prdsidence,  distinctiohj  qui  tout  en  lui  conservant  la  premidre 
place,  lui  fait  joner  un  role  passif,  un  me  secondaire  qui  ne  saurait  se  concilier 
avco  la  (Tignitd  sacerdotale  ct  le  i-especlj  dont  left  Institutions  FrangaiseS'avaient 
environn6  le  clei^6.  (Edit  de  1  GgS  et  tea  notes  de  Chatnpoaux  dans  son  Recueil 
du  Droit  Civil  et  EccI«Ssiastique,'^meaer,  pages  218-219).  L'anomalie  qu'on 
vient  do  signaler  serait  ici  d'autjtfit  plus  frappanteque  le  car6  par  nos  lois  muni- 
cipales  doit  prisider  ses  paroissieiis  chaque  fois  qu'ils  sont  convoqufis  pour  cons- 
truction d'^gliseaou  de  presbyt^res.  ____- 

Maia  pourquoi_»Vrd^JUm-«en8id*rstioB^^an^^  faire  valoir 

^4*appni^aeTa^r6sidence  du  i6ur6  de  plus  d6cisivcs  encore  et  qui  se  tirent  de 
nosloiia  municipalea  et  de  nos  usages.  On  pent  les  r^sumer.dans  ce  peu  de 
mots.         ,  .  „  , 

Pour  exercor  Idgalement  un  privilege,  une  prerogative  quelconqne,  il  faot  un 
titre  qui  ait  sa  source  soit  dans  une  Loi  positive,  ou  dans  uue  possession  et  un 
'  usage  constants.  ■  '' 

Le  marguilHer  ne  pent  en  cepays,  se  fonder  sur  aucune  Loi,  encore  moins  aur 
I'usago  pour  r6cjamer  la  prisidence,  le  cur^  au  contraire  peut  invoquer  deS  Or- 
donnances  et  dea  Reglements  6man6a  dea  autorit^a  civilea  et  eccliSaiaatiques  qui 
suppoaent  et  rcconnaiasent  son  droit  de  pr6sider,  et  surtout  il  peut  invoquer  un 
usage  aussi  constant  qu'uniforme  et  qui  pr6valait  mfeme  en  France  sur  le  droit 
commun,  comme  le  remarque  Boyer,vol.  ler,  p.  286.  Aussi  cet  usage  suffit-^ 
il  pour  qu'on  ne  puisse  6tre  admia  &  conteater  son  droit 

L'Appelant  peut  done  n5urrir  I'espoir  que  le  jugement  dont  il  a  interjet6  appel. 
sera  infirib6,  et  qu'aux  yeux  de  ce  tribunal  son  61ect|on,  r^guliere  sous  tons  les 
rapports,  ne  saurait  6tre  aflect6e  parce  que  ras8embl6e  qui  I'a  61u,  a  6t6  pr& 
aid^e  par  le  cur6  de  la  paroisse  comde  toutes  celiea  qui  I'avaient  pr6c*d6e. 
Aussi,  se  flatte-il  qu'ij  s«ra  maintenu,  dans  la  charge  qu'il  tient  de  la  confiance 
d*  »B8  co-paroissiens.    ptte,(i6ci8ioiiW  confirmant  1'6'tat  de  chose  actuel  con- 
tribuera  puissamment.H  faire  rigiie/l'Wdreet  I'harmonie  dans  les  assemblies  de 
Fabriques  et  de  Paroisfiea.    I)u  ijg&te,  cea  corporationa,  pour  6tre  aoua  le  contr61e 
salutaire  du  clerg6,  n'en  pntpas  6Ui  faioins  administr^es  en  g6n6ral,  au  coin, 
d'une  bonne  6conomie  et  de  la  plua  parfaiteJionn6tet6.     Telle  eat  I'opinion  de 
I'historien  du  Canada.    (Gamieau  Histoire  d^  Canada,  Tome  ler,  p.  858.  860 
l^re  Edition). 

Autoritis  invoquiapar  T Appelant  lord  de  la  plaidoine  et  qui  ne  eont  pas  citiu 

dans  ap%  Factum.  ' 

Quant  aux  ordonnancea  .dea  Inten^anta  qui  avaient  rapport  aux  assemU^es  d« ' 
pafoiaaea  pour  construction  et  r6pi^Vatibn  d'Egliaea  ^t  dont  il  eat  question  dans 
le  factum  des  apgelanta  p.  ,4;  vide  Recueil  dea  Edits  et  Ordonnancea  Edit.  So.  ■•' 

Tome  2,  p.  447,  Ordonnance  du;'26  Janvier  ^16. 


Bmtetl, 
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BMjftotl.  IJ.       p.  ^^2,  Jugeinent  du  20  mare  1745. 

SMunBwrd.     ■       Id.       p.  675,  JugomoritdH  22  avril  1746. 
Id.  ,  ;p.  588,  Jugemcut  du  24  juillot  1740, 
Tomo  3,  p.  26!VJugcment(Ui  21  avril  1727.  » 

,»  Id.     "p.  320,  Jugomenfdu  14  scptombre  1730.  ^ 

^^  W-       p.  335,  Jugoineiitdu  ISjAnvier  1742.' 

id.       p.  372,  Jugement  du  23  octolM-e  1748. 

Id,      p.  873,  374,  Jugement  du  0  novembrfi  l748r '-^   "'^ — "' 

_   jQMla  cur6^,-^'iiprds  COB  pr^^^  iiomm6  lo^piemjer,  convoque 

les  a88erobl6os,  en  fixo  lo  jour,  sduvent  en  drosso  I'acte  'et  romplit  cn.'gdnfiral 
les  fonctiona  de  president  -   '      *  .      . 

No8  lois  nmnicipalea,  en  copffirant  la  pr^sidence  de  sembUbles  assemblfies 
.«u  cur^,  n'ont  fait  que  confirmor  les  aucions  uaagei     Du  reste,  en  Franca 
mftme,  il  arrivait  souvont  qtf6  les  cur68  pr^sidaient  les  assemblecs  do  fabj-iques  ' 
OQ  de  paroisses.  >         '• 

Durand  de  Maillanne,  Dictionnaire  de  Droit  Qanonique,  vo.  droits  Bon'ori- 
'fiqaes,  tome  2,  p.  421, 4*22.  •  /       -  ■     ,  ., 

Arr6t  du  Parlement  de  Toulouse,  du  14  juiJIet  1760.    On  y  trouve  la  deci- 
sion suivante :  «  auxquelles  ci6ture8  des  comptcs  de  Marguilliere  et  Administra- 
teurs  les  Cords  de  Pailh68;  Menay,  Puj^gon,  et  MaJiero,  prfesideront  clmcun  en 
droit  80i  coftform6mcut  k  V  article  XVH  de  I'Edit  de  mU  six  cent  quatro-vilgt-- 
quift^;  etc.  „  """: 

GiW^rt,  Institutions  Ecclesiastiqucs,  Edit,  de  I76p,  1  vol.  id. 
"  lis  (les  €urfls)  ont  droit  de  presider  ti  relectldh  des  Marguiiliers." 
De  Combes,  Recueil  tire  des  Pro«j|dure8  civilcs  de  roj||(jialit6  dc  Paris,  tome 
2„  chapitre  3,  p.  340.  .  -.  '  - 

On  y  trouve  la  forraule  suivante  de  I'acle  d'dlection  d'un  Marguilljer.  ' 
"L'anvl604,lc  dimancfae,  derpler  jour  de  f6vrier,  apros  la  convocation  au- 
pr&ne,  issue  de  v6pres  ou  son  do/la  cloclje  en  la  maniore  accoutumee,  moi,  Ger- 
main  des  Mar,  pr6trc,  cur6  de4t0U8ign6  et  de  la  Frette,  son.  annexe,' mo  suis 
JiranspQrte  dans  le  dit  lieu  de^a  Frette  pour  61ire  un  Marguillier  pour  recevoir 
i  .leWeniers  de  la  Fabrique  du  dit  lieu,  et/aire  la  d6pense,  aprfis  la  collection  des 
Toij^a  et6  nomm6rPierre,'Fr6mont  pour  exercer  et  faire  la'dite  charge  par  les 
habitats  et  l^s  t^moins  qui  ont  sign6  les  dits  jour  et  an  quejessus." 
La  formule  d'acceptation  avec  I'assignation  commence  ainsi^     ' 
"  Mtre  ©ermain  des  Mar,  pr6tre  et  cur6  de  la  paroisse  de  Mousign6." 
Ce-  (fui  indique  6videmment  que  ie  0ur6  jouaik  le  premier  r6Ie  et  pr^sidait  k 
l'assembl6e  ou  etait  nomm6  le  Marguillier. 

Boyer  Piynci^es  sur  I'administration  temporelle  des  Paroisses,  tome  ler,  p. 

287.    L'Huteur  cite  des  arrfite,  en  favour  de  la  presidence  du  cur6  et  nomm6- 

ment  celui  du  21  f6vrier  1784.    £t  en  parlknt  de  ce  dernier  arr6t,  il  ajoute : 

'Le  parlement  accordait  la  presidence  k  lapossetsion  alleauiepar  le  Curi,  et 

non  au  droit  attach6  k  son  caractere."  '  / 

Ainsi,  cet  arr6t' du  Parlement.de  Paris  cdnTJrme" la  pretention  des  Appe- 

ilan^  qu'ils  foBde^t^sur  I'usage  ot  la  possession  du  dur6  en  Canada,  de  pr^si-' 

der.-        -^       ---  .         ^  ■-  .  ..  ,   '        ^'      ^ 
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L'arr6t  do  R^glcrriont  pour  la  paroisso  de  Courcit6  du  7  acptcmbro  1768, . 
(Code  dcs  Cur^s,  t.  Ill,  p.  333),  et  celui  pour  la  paroisso  Ouiry,  du  27  aoOt 
1703,  (id.  381)  donnont  la  pr^sidcnco  au  aeignour,  ou  justicior  do  prdforenco  au. 
marguillier.   , 

II  rdsulto'^dos  autorit68  ci-dessus  ainsi  quo  do  cellos  cit6e8  dans  le  Factum, 
dcs  Appelanta  quo  le  droit  do  pri^der  Jci  Aseembl^s  de  FaUHquo  n'cst  pas  n6a 
-ceflsairemeiit  attacTi6  K  la  quality  de  Marguillior  comptable,  puisqu'en  France  dllos 
^taient  pr^sid^cs  tant6t  par  le  Seigneur,  tant6t  par  le  Marg^illior  d'lionneur  et 
tant6t  par  le  Cur6  m^mo  coinme  en  Canada. 


SraeMl, 
B«auregara. 


Autoriti  de  Vuaage  rclativcment  d  uhe  variili  (Tobjels  en  matiire  de  Fabriquts, 

Duraiid  ^e  Majllane,  <j[ictionnaire  de  droit  Canonique,  vo.  Clocfies,  tome  ler: 
p.  010,  eol.  I^re. — Cependant  k  l'6gar<},^e  Tusage  de  la  sonnerio  et  de  son  em    ^ 
^,^Ioi,.'on  doit  Butvre  l'u«(i^«  de  chaque  Eglise.  ' 

Boussean  do  La  Combo^ — JurisprudenceCanoniqne,  vo.  Cloches,  p.  146,  col 
lore. — A  Paris,  le  profit  de  la  sonnerie  appartient  k  I'CEuvre  ou  Fabriquo,  c'esi 
1^  droit  commun ;  cependant  ailleurs  ii  faat  consplter  I'usage.  Ainsi  I'usage 
.Tepipprte  surle  droit  commun.  '■  •     . 

Hfericourt,  Lois  Ecclfisiastiques  de  Frange,  t'roisi^me  partie,  G.  X.  P.  186,  ch. 
X.    Dcs  Drdits  Honorifiqaes.  col.  2. — II  faut  done  l^-dessus,  (les  Droits  Honori-  ~ 
fiques)  consu!t.«r  I'usage. 

Ancien  D^i^art,  vo.  Marguillier,  tome  3,  p.  242,  No.  8.^— Election  d'un  mar* 
chand  comme  marguillier,  d6cIar6o  nuUe,  parce  quo  Tuslagi^  6tant  de  ne  d6/erer 
cette  quality  qu'anx  porsonnes  notables,  on  no  d0vait'pa8  y  nommer  un~  ioar- 
chand,  qiioique  riche.  .'V. . 

8^116.     Code  de^llurds,  tome  ler,  p.  84.    D'aprds  W  Ordondances,  Declara- 
tions et  Edits  qOe  I'auteur  cite,  les  paroissiens  en  g^ndral  sont  charges  de  I'obii- 
'gation  de  loger  Ip  Cure.  "Cependant,  dans  /'uaa^e, *ajpute  I'auteur,  on  distingW- 
...^  les  paroisses  des  ivillc8,'d'avec  cellos  de  la  campagne.    Dans  les  premieres,  ce 
sont  les  Fabrique^  qui  sont  tennes  de  foumir  le  Idgement  du  C^urd  quand  elles* 
ont  des  revenus  staffis^ntts.".  i 

:  -De  Combes.  iMcueil  tird^^es  procedures  civrles  de  roflacialit6  de  Paris,  tomo  / 
2,  ch.  3,  p/4d4,  c|tf  tin  arr6t  de  RSglement  qui  ordonne  quo  les  assemblies  / 
pour  les  i^ires  d^  la  Fabrique  de  la  paroisse  de  8te.-C!roix,  se  feront  en  la  mo-/ 
niiffi  accoul 

Code  des  Cihf^sJ  tome  3,  ch.  IV,  p.  243.    Le  Procureur-G^nfiral,.  k  I'occasioiji 
d^  rAn-fit  de  R^Mement  pour  la  Fabrique  de  Montfermeil  du  26  mai  1746,  dit 
."  qu'il  a  cru  peulemf  at  devoir  y  ajouter  ce  qui  lui  a  para  spficialement  n^ces-    ' 
saire  kA&  paroisse  dbnt  11  s'agit  relativement  k  des  usages  particuliers  dont  il  k\  ^ 
^t6  instruit  par  desj  Ai&moires  qui  lui  o'nt  6t6  remis."  .Voici  done  des  usages'  ' 
yiiA;   ■  ' 


sanctionnds  par  u. 
L'Ordonnance  de 


r6t  de  RSglement  mfime. 

wrge  in,  ch.  VI,  1791,  relative  &  la  oonstructl^p  et  repa- 
ration des  Eglises,  s  s  r6ftre  k  la  loi  et  k  la  eou/umeant^rieure  k  la  conqa6te;- 
Sect.  L  et  Sect.  Ill,  ' 

Lucet,    Principe i  du  Droit  Canonique. universe!  ou  Manuel  du  Canoniste. 
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sSd.    I  ;    ',   '•   '  ^'}\  ''  lfl.-"I^ur  Election  (c«lle.  do.  M^guillie™)  dipond  de 

^tCor^  •"  ''""'"  ""'^"'  '•"  '^  ^"^'  '"^  Vne  toujour,  dan; 

«•  N6«nmoin«,  II  chI  quelquofoi.  oxclu  par  uno  loi  exprewe  do  la  fondation  ol, 

pa   uno  coutume  ancienne  et  non  interrompue,  ot  dan.  co  ca..  lo  pasteu    exclu 

doit  ropr6soutor  aux  6loclour.  qu'il.  no  pouvont  choUirquo'ooux  quCu  Jront 

t^  ^^J;^'-"^-  ^-  -a.i„i..e/ 00^.0  n  f.\  I JS 

pron.  e   ofBc.or.  su.vant  quo  I'ordonno  la  coutume  do  oLaquo  paroL. 

n«  nlu"  '"'""^"V"  "•**«'  q"«  d'«P'^»  '«  droit  EccWsia-tique  do  France.  II 
ne^parait  pas  que  le.  Cur6.  Bolont  oxolu,  nulio  part  do  I'^loction  dcs  Marguilt 

Guyot.  R6pertoire  do  JuriBprudonco,  vo.  M«.^i|ller,  tome  12,  p.  328.  col 
lore.— "II  faut  toujour,  consultor  I'usago.**  /  ^    ''',  P-.^^a,  co\. 

On  pourrait  multiplier  davantapre  le.  autorrt^h"  .urce  point,  raais  oelles-cl 
j«n,.quocolle.citoo,dan.  le  Factum.  Bufflsent  pour  prouv^  queT^d- 

Bur  CO.  matieros,  ,1  no  pouvont  avoir  d'autro  r^gle  que  IWge  pour  decider  los 
questions  qui  yont  rapport.  /  ^   F"  r  wciuerios 

IWorStT"*"*^'"""*^'^'  ''""*'"'*  Eocl^siastique.  oommo  ceux  6mands  do  • 
Lrd^FabH^^^^^^^ 

van^Jott  l"  ^^":'^'*":^  ^"  ^r^'^  'J^'Q^^bec  qui  dolvent  servir  de  r6gle  sui. 
vant  Jous^e  lui.m6me.  (p.  6,)8ans  dire  formcllement  que  c'est  au  C„rA  Lr^ 
,  dor  supposent  par  leurs  difterentes  dispositions  quo  cCd  aui  do^tl  ^1 
droit,  vide  le  Rituol  du  diocese  de  Qu6be<,  puUh6  on  iJoa  Ti  '      T%  ^" 
tut.  Synodaux.  0  novembro  1690.  qu'i^S  Ic  „  'd,;:;:  tJZ^ 
mure  no  pent  se  fairo  sans  le  cou^entement  du  Curd,  rion  d'imXi  no  "fei' 

Ts  tiJT^'^V^^'  1  r  '^'^  '""  '^«  Marguillie^ons  qL"^ 
c  est  &  lui  4  convoquer  rassembl^o  oA  on  les  dlit. 

La  forraule  m6me  de  compte  que  rend  le  Marcuillier  "conint«  «„.  ^  a 

Recue,  des  EdiU  ot  Ordonnances,  tome  2.  p.  67.  Edition  8e.  " 

II  est4  remarquor  que  quand  le  Cur%  est  nomm6  le  premier,  comme  il  I'est 
dans  p  usieurs  des  actos  6man6s  de  I'autorit^  Civile  etEccl6sias^Zn  ««  p  yt      • 

B6.a„ce  a  6ga!omeni  la  pr^sidonco.  4  moins  que  par  uno  dis^sition  expr^f!^ 

anomalecomnie  c^^Ie  de  plusiours  des  arrets  de  Rdgloirient,  or„e^d^^^^^^ 
tions  de  la  pr^Bid^Uce  entre  le  Cur6  et  le  Mar^niliw  ..^y"  n  ^ 


.^ 
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Quant  flu  ^r^Ucff  EV^qucs  de  fairo  do*  (jrdonnances  ntir  dci.  ol.jols  de  Fa- 
bnquo,  vido  C%«paii,  Droit  EccMwaHtique,  tomo  lor,  p.  235  et  230,  I'Edit  do 
160a,  cit6  par  gi«8ur,  art.  36  ot  Ioh  auU^es  Ordonn?ncc«  ct  Edito  ant6rioun, 
citfia  auMi  par  Rlutour. 

Quant  &  la  c^ vocation  do«  8«.embl6ca  on^^out  riop  induiro  du  mwle  doi  t 
ello  80  fait,  en  f^piic  do  la  pr^sidenoo  du  Margijillier.  Ce  raodo  Variait  auivar  t 
lea  l%lomont8,;5*  4ana  leur  abwnco  6tait  i<Jgl6  par  I'usago  qui  en  cela,  cormno 
pour  tout  autro'b^ct  do  Fabriquo.  wtvait  do  IWglo.— Boyor,  tome  1.  tit.  2.  booI, 

2,  p.  811.  /.^  •■  ,  ,      ■•  ■  ^  J 

Ji'autour,  i^me^page  in  fine,  ajouto  qu'il  paralt  que  lo  Cur<5  pourrait  avoir  la 
prttonlion  d^cbnvoqUer,  do  «on  chef,  dans  los  p^roissea  oil  il  prdsido  lea  aaaom/ 
bWoa  on  vertu  d'-urt  riglcraent,  on  d'un  usagt  partit^li^.  Ainai  ie  Curd  on  qI 
nada  pourroiVavoir  cette  pr6tenti6n  puisquMl  oat  on  jvJaaeMiion  do  pr6sider.  Du 
reato,  CMt  Tui  qui  convoque  I'asscmbW  m  pr6ne,  1«  r61o  da  Marguillierlo 
borne  a  domandor  cette  convocatiooi  •■  ;S  ' 

^  D'ailloura,  lo  droit  de  convoquer  n'est  pas  teil'emont  HA  (icolul'do  pr^sidor  qu'il 
non  puiue  6tre  86par6,  puiaquerBoyer,  I'bi^,,  p.  312,  en  tabto,  reraarquo  qu'en 
WormandJo,  lea  Cur6s  president  les  a«8ombl6e«  quand  il  n'y  km»^  Marguillior 
d  honneur,  ol>  cepeudant,  c'eat  lo  socond  ^farguillior  on^haiwe  flui  convoque,  ce 
qu.,  D^anmoins,  no  -lui  donno  pas  Ie  droit  ^e  ^Jrdsid^r.  j  .  V;  , 

•  De\ce  quo  Ics  Fabriques  sont  dea  'corps  laics,  on  no  peit  cn^bpncluro,  q^s 
lours  assemblies  no  peuvent  [6tro  prdsiddes  par  des  occl6siasLu^s.  \ 

im  France,  coinbien  d'asscjiqbl^es  laiques  comme  les  as8ot],bl6eJi  do  cbarit^s, 
cellos  concornant  los  h6pitauk  ct  autres,  6taiont  pidsiddos  pa  "dcs  cccWsiastiqucs 
-Jousso,  p  471,  Kdglemcnt  du  4  novombre  1763,  pour  St.JBarthfelemy,  article. 

K     ?I  •         "'"""''  '°'  "^P"'"''  ♦*'"'«  2.  p!  104.  .Declaration  du  11  d6- 
cembro  1608,  article  X.  .  T 

Aussi,  Boyer,  tome  2er,  p.  101,  dit-il  exprcssfimont,  q  Jil  n'est  pas  oontro 
1  ordro  des  chosos  qu'un  Cur6  prdsido  une  assembloo  de  IhvJs. 

f^«r?*2: "'"'  P!;^«'*^«"<«^  °«  8-u^it  6tro  contre  I'ordrl  puisquo  h  loi  con- 
f^e  expr^^ontou  Our6  lapr^sidonce  des  as«*mbldes  de  LLscs  convoqudes, 
pour  construction  ou  reparations  d'Eglises.    l\  serait  done  Lurd«  do  prdtendro 

L'Intim6  ^  protendu  que  lo  Cur6  n'dtant  que  lo  promict 
6tre  lo  premier  Marguijljer.  , 

En  supposant  la  choso  vraie,  il  ne  s'en  suivrait  pas  que  lo  Cur6  no 
Lm       •    ""V'  P-'--t  do  Paris  reconLs^U  aue:!- elo 
comme  lo  premier  Marguillior,  puisquo  par  son  Arrdt  du  26  mai  1727  i 

'i  Ttah  d7  *"  f  ^'•--^-^-•'^-.'eCuH  no pouvaitlpldVe  1^ 
8  il  6ta,t  ddsavoud  par  tons  los  Marguillie«  ct  les  habitant8.1-J^u8se,  p.  l,^ 

««„*  A.       Z        "'  '  ^^^^  ^^  ^^'^^  to™e  4,  p.  258)  cet  Arrftt  nc 

«M«on  d.  prfeidor,  o'itoil  .a  oontrdro  I. pr.ml«  M„g„illi»,„i  fiij, „  ^ 


Fabricien  ne  pouva 
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"?r"      ■*'•»'»'>  t'«  pP'poMr,  do  reciiilllr  let  yolx,  enfin,  tlo  prAii.lnr.     Anwi,  le  CurA,  en 

"*""■'■•""'•    '"vt'iir  <Io  f|ui  I'Arrot  n  616  rt'H.lii  n'Bvaitll  pnii  r6(lnm6  co  droit. 

,  Quo  lo  MHrguillor  nit  *t6  innintiiiu  dnni  ia  poiwcm>ion,  quo  I'lmnjje  do  la  pa- 

roiiwo  nit  <Jl6  rcKpc(  td.Hon  do  plim  ju«to,  piiinqu'il  en  fnut  toiijouri  rcvenir  i 

,   1'um.go  Mir  lo  droit  do  pr«Kider,  et  d'aulnnt  plim  k  Cflui  (lulvl  en  Cnnndn,  quo  nul- 

vant  Boyor,  11  out  coiiformo  k  j'uongo  priniitif  ct  quo  ({uand  it  iiV'»l  con»orv<5  dims 

uno  paroiue,  lc»  tribuiinux  lo  /ciqioctont. 

CITATIONS  DE  L'tNTIMfc.  v 

Quo  les  »rr6ts  do  R*gl«mcnt  reiidus  en  Franco  concernant  lea  fabriquet, 
^epuis  I'itabliMemciit  du  Consoil  HupAriour  &o  Qu6boc ;   <Jtaiont  conformea  k 
'        Paneien  droit,  et  nominiinenf,  celui  ronihi  pour  la  paroiuo  do   St.  Joao-on- 
Ordve.  . 

\  L'»bb6  Alffro,  p.  446,  Note  1,  6d.  do  1836. 

i^  •  Do  Champoftux,  1  vol.  p.  251. 

I  Los  deux  arr6to  ©xcoptionnols  citAa  par  Tappolant  pour  d6montror  que  cOs 

arrAts  no  reposont  pas  sur  le  droit  commvn ;  mala  aur  les  usages  locaux,  aont 
^  I'arrdt  du  Parlomcnt  de  Ronen  ot  colui  du  rarlornont  do  Toulouso. 

Or,  (quant  au  premior)  en  Normandio  plusioura  causoa  pftrticullArcs  existaiont 
qui  faisaient  exception  au  droit  commun  de  la  France,  do  mfimo  quo  sa  coutume 
exclnant  la  coniinunaut6  do  biens  y  faisait  exception.     Voir  ces  motifs  dans  le 
i_  ler  Vol.  de  Marichal,  Ed.  de  1762,  pp.  272,  278. 

i  '       Mais,  encore  faut-il  observer  qu'on  Nonnandie  il  y  avait  doa  aAsembl^es 

du  ^ur'^ti  ordinaire  dan^  les  campagnes,  co  qui  n'avait  lieu  dans  les  aiitres  Pro- 
vinces, quo  pour  les  villta. 

Nouv.  Den.  %o.  Fabrfques  dos  ^aroissos  §  IV.  no.  4,  p.  363.  Merlin  vo. 
Assombl^e,  §  IV,  p.  100. 

Encore,  dans  cos  nssembl^es  du  bureau  ordinaire,  en  Nornaandie,  lo  cur6  ne, 
pr^sidait  pas  do  droit,  mais  seulement  on  Tabsonce  du  inarguillier  d'honneur, 
Nouv.  Dcn.-^lo80  citato.  . 

Quand  aux  assemblies  giniralea,  on  Normandie,  comme  dans  tdutes  les  autres 
Provinces  de  la  Franpe,  le  cur6  n'en  6tait  pas  lo  president. 
Nouvean  Den.  loco  citato. 

.  Quant  au  second  arr6t  cit6  comme  exception  au  fdroit  commun ;  Qolui  du 

Parlomont  do  Toulouse,  cit6  par  Dufand  de  Maillane,   vo.  droits   honorifi- 

• "    quos,  il  8u8^  do  remarquor  qu'en  Provence,  il  n'existait  pas  alors  do  Fabriques 

•     jr<Sgulidremont  orgariis^es  et  distinctes  dcs  communaut^s'  d'babitants.     1  Vol. 

De  Champeaux,  p.  251,  &  la  note. 

Dans  cot  arrfit  du  Parlomont  de  Toulouso,  le  Seigneur  est  d^elar6  6tre  le 
President  des  Assemblies  qui  servoient  tant  aux  Fabriques  qu'aux  Communaut^s 
en  Provence.    Durand  de   Maillane,  vo.  droits  Jionorifiques, 

Quant  jk  la  pr^sidence  dos  cur^s,  en  <frot<  «ot,  mentionnde  en  cet  arr6t,  ce 

n'est  que  pour  la  rcddition  des  c'omptes  dos  marguilliers,  «t  cette  pr^sidanoe  est 

bas^e  sur  Farticle  17  de  I'Editde  1696  qui  ne  donne  pas  cettt  pr6sidence;  tqais 

K^         -   seulbment  le  droit  de  revoirei  d'exatniner  les  comptes  de»  Fabriques  sinsi  qye  le 

remarque  I'auteur  de  Tancien  Denisart,  vo.  Fabriques  no.  23  p.  389. 
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Evi.l«mmo»t  il  y  a  orrour  diin^  lot  iirr6t,  itl'Hbb<J  do  Hover  le  reconn.lt.^ 
I)«  Boyor,  1  vol.  p.  28«. 

A  pan  do  CO*  d«iu  .rr6u  *Jf«/;/ioiin#/.  ot  dont  I'un  Mt  enttch6  dVrrour,  «l 
dont  I  auiro  no  donno  la  priiideiico  au  our*  qu'on  PHUcnce  du  marguiUior 
dlionnour,  toiiit  Ion  a^troH  nrrftU  con.tntoi.t  lo  droit  commun  d«  la  Franco. 

Coiul  du23  Juilletl707  pour  la  paroin^o  do  Ht.  Jac.p.ci  do  la  l)ouclieri« 
•vait  6t6  rondu  par  I'ordonnanco  do  Yarcliov6quo  do  Pari*  on  dnt«  du  hr  No. 
Tembre  1008,  on  lorte  quo  leu  auloritfii  Ecadsiaatiquoa  ont  ello«-m6uio«  oonoouru 
k  la  formation  do  co  droit  coinmun.  '   * 

JouMo,  Gouv.  dcR  paroiMon^ipago  170,  g  XII,  no.  3. 

MAmtilroa  du  Ckrg6,  3  torno,  p.  1  IfiC,  ot  p.  1225.     tkl.  do  1716. 

En  Franco,  la  pr6«idonco  n'6tait  pas  m6ino  rocoqnue  par  loa  loii  pour  lot 
Hdpilaux  ct  Ma!||drorioB.   , 

L'ttbb6  Floury,  Inst,  au  droit  Eccl.  1  vdl.  p.  BOO.  ' 

J0U880,  sur  I'Edit  do  IflOa,  p.  427,  art.  1 1  do  la  Drfolh.  de  I*.  14.  du  J  2  D*o 
1601  .  '**"»«• 

Lea  Fabriquo*  Bont  doB  corp»  hiot,  ot  doB  gen»  do  main-morte. 
Jousse,  p.  0  ot  0. 

Durand  do  Maillano,  tonio  3,  vo,  Fabriquo,  p.  340. 

Anc.  Den.  vo.  Fabriquos,  p.  329.  ^ 

Lea  bions  dc8  Fabriquos  sout  dos  biena  eccl68ia«tiquo8,  qrtant  k  leur  dtitinatipn 
man  soulomont  daoH  co  sons,  qu'ils  ;wr/i«>«/,  aux  priviUges  dont  jouianenl  ht 
himidu  dergi;  Ast-A-diro  qu'ils  sont  oxompte  <!«»  droit,  d'aides,  do  taxes, 
dj>  cotisations  etc.,  :ffno.  Den.  vo.  Fabriquos,,  No.  10,  11,  etc.  Mais  lour  adml.^ 
nistration  o,si  temjmeik ;  ot  tout  co  qui  depend  do  cctto  admiiiislration  est 
porJe  devant  le  Jugo  Royal.  , 

J0U8SO  sur  I'Edit  dti  1005,  art.  l7,  pp.  107, 100. 

Lo  cur6  n'est  quo  lo  pre;nier  fabricicn  ot  n'cst  done  pas'  lo  premier  d</mar. 
guilliors. 

Les  MargulUier*  6tant  au-^essus  dcs  fabridens  qui  ont  lo  droit  do  los  61iro  et 
formant  le  corps  ox6cutif  dos  fabriciensril  est  toutuaturel  do  diro  quo  le  premier 
dos  fabriciens  no  sauiait  6tro  lour  president.  •  » 

Jousse,  p.  287,  no.  10. 

Les  registres  sont  autant  sous  la  garde  des  Marguilliers  quo  du  Curd, 
jousse  p.  175, 170.  .    "  " 

L'extrait  des  registresdonnd  par  le  premier  Marguillier  serait  aussi  authentiqne 
quo  celtii  quo  lo  cur6  donnerait..  '  K~ — ^  • 

L'abbd  Do  Boyer,  1  Vol.  p.  282,  320,  327  at  333. 

L'nbb6  Affro,  p.  77,  Ed.  do  1836.  ,       '     / 

En  France,  les  proc^sverbaux  des  deliberations,  dtaiqut.  rodig^s  tant6t  Lt 
un  secretaire,  tant6t  par  un  notaire.  "  A. 

1  Vol.  I'abbd  Do  Boyer,  pp.  282,  327,  381,  388,  835,  337.  . 

2  Code  des  Curds,  p.  324,  arret  dull  avril  1690,  p.  820,  le  notaire  au  Chato- 
let  Carnet  priposd,  Ac,  &c.  \ 

Rep.  do  Ouyot  vo.  Marguillier,  note^l,  p.  827,  formnle  Ac  A 

Le  droit  de  convoguer  reside  dans'la  perspnuc  du  prflmier  Marg^niu.     y^ 
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JOiMt«,  ^  t9l. 

1  Vol.  Uoyer,  p.  913-315. 

Or  l«  .Iroit  (!•  «;orivo.|.n.r  coiniwrU.  lo  .Iroit  «lo  Vf6»\ilw 

I  Vol.  Iloyer,  p.  .112. 

WIUhui  on  C'orpi.rHtumi,  Xo.  60  p.  4fl. 

Coci  rt«ult«  do  c«  qui,  le  .MHrgnilli«r  .ortunt  »*.  ol.li»6  do  .o  fairo  rompl«c«r. 

IWp.  do  <.uyot  vo.  MttrffHilliur,  p.  32»,  liro  co|.  0  .I. 

L'ttbltd  Art'm,  p.  K),  Kd.  1845, 

VM,6  IMt,  p.  fi  ot  0,  «t  lo  M«rguillto»  wrUint  «  lo  droit  do  propoMr  «,n 

L'Hblt6  A  flfrf,  loco,  citato. 

M.k  Hi  r^lurtion  itait  fiilto  MM  oppo«Uion,  «llo  «or«U  bonno.         . '. 

I  Vol.  Do  Hoyor,  p.  318  c»t  il  cito  Ifcnryi.. 

L'lwngo  n'duit  piw  U)nj(Mini  nulvlon  Franco.  •^ 

-      1  Vol.  Tabbd  Kl«ury,  p.  4?»  ' —^ 

Papon,  liv.  3,  p.  227.  '  , 

Nouv.  Den.  to.  Fabriquon  den  paroJHHCd,  p.  364,  No.  fi. 

II  faiit  quo  cet  URRgo  loit  fond*  Hur  \iMJugemmtt. 
L'abbA  Floury,  1  Vol.  47. 

Or  d»«  jugmiionu  ont  m  rendu.  «n  CanadH ;  dan.  toua  \m  ancient  dlstricU 
accordant,  la  prA«ldence  au  premier  MarguillitT ;  4  Montrdiil : 

Lfcfebvre  v«.  Tliibert— Damour  v«.  (iinguc<v-Brodour  vb.  8*n(5cal. 

La  poBHPiwion  <Jiait  aumi  niiHO  do  c6t<5. 

Anc.  Don.  vo.  Fabri<jiie,  No.  19,  2o  col.  lor  al. 

En  Canada,  I'u^age  n'a  point  privalu  quand  il  a'ct  agi  d'appelor  lea  notables 
anx  aHfloinbldes.  _  ^ 

Mandamus  quant  4  la  paroUso  do  St.  Hyacinlho  ot  autrca  paroiMOi. 

Sir  Louw  IL  Lafoktain.,  Bart.,  J.  C.;-L'rniim6  timi  lo  Domandour  en 
cour  de  premi6ro  in|trtnc6.  Prdtendant  avoir  6t6  l6galemont  6lu  raarguillicr  do 
I'oeuvreet  fabriquo  de  la  paroisse  de  VarenncR,  et  qii'ftu,  contraire  TAppelant, 
qui  «tait  on  posseiwion  do  cetto  charge,  m'avai't  pas  6t6  l»i-m6mo  r6giili6roment 
6lu,  il  pr^senta  une  requ6to  4  Tcffot  do  Wre  declarer  nuUe  Tiloction  do  c©  der- 
nior,  puis  de  faire  declarer  que  lui  I'Intirai  avait  k  droit  d'exorcer  la  charge  de 
marguillierdepuisle  lor  Janvier  1858.  ^      ^S- 

Lo  Curd  de  Varonncs  convoqna  I'asaemblde  des  paroiBsions,  on  la  manidro  or- 
dinaire. Au  jour  fix6,  doux  personnos  reclamerent  1«  droit  de  prAsidor,  lo  Cur6 
et  lo  marguillier  en  charge.  Dana  le  fait,  il  n'y  eut  qu'une  assemblj^Q.  Le  Cur6 
dficlara  I'Appelant  duement  6Iu,  ct  le  marguillier  en  charge  qui  croyait  avoir 
le  droit  do  prfisider,  on  fit  autant  do^n  c6l6,  et  d^clara  I'lntim*  duement  61u, 
Le  Curd  r6digea  actede  son  Election,  et  le  marguillier  en  charge  fit  r6diger  acte 
de  la  sionne  par  uo  notaire. 

La  seule  question  de  droit  soumise  4  notre  decision  est  cello  de  aavdr  qui,  da 
Cur6  ou  au  marguillier,  a  le  droit  do  pr^aider  en  pareil  oas.  Lo  Demandeur  a, 
dans  sa  requdte,  non  seulement  pr6tendu  s'appuyer  sur  une  loi  quelconque,  qui 
pouvait  so  trouvcr  6crite  qnelquo  part,  6tendant  son  empire  sur  tout  le  Bas-Ca- 
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tiwlnj  «>»  <l.tnnftnt  «»pr»Wmiont  liTprt^irfilflnco  mix  mtiiiKnUliani  4  t'excltuion  ilw 
riir^N,  milk  iji  M  niiiHiru  iiivu<|ud  ru«a({u  mmhnor'uil  «uivi  eti  CaiiiuIh.  II  A  tr^n 
bion  fnil,  onr  TuMtga  <|ui  fMit  loi  trwn  •oitvunt,  turtoiit  lui  6u  qui  concorno  Ion 
fnbriqutM  vt  lo«  iiintiArtm  «(iolt)iiiMtlf|iit*is  6tnit  ■«  muU  ntirro  <la  inlut,  I'il  ne  r6< 
nsNiMUlit  |mH  i\  iiiottri)  lo  dolgt  Rur  c«ttu  pr^tomluo  luM(*ritt>,  nioiiti(»nii6«)  d'uno 
miiiiitiro  till  poll  vn|;;iio  <lnns  oh  roquf)t«.  Do  loi  <^crl(o,  uxpraiat),  i\  I'Hiilii  ilo  Ja- 
qiii'llt}  I'lntiiiiA  votulmit  Moutotiir  m  pr^Untion,  il  n'y  on  m  pai.  Qui!|<{u«m  loia 
^critca  quo  doun  puM<lili)iia  «ii  Oannilii,  «t  qui,  (xir  aiialogio,  [xiuvont  avoir  tniit  h 
la  quettion,  out  6H>,  il  out  vrnl,  pniiiiiilgii^cii  p«r  iVothi  liRinInluro.  Main  cea  loin, 
loin  (la  venir  )iu  aocoi^  do  I'liuinid,  inilituut  on  raveur  do  Hon  advoniaira,  c'oat- 
4-diro,  quo  coa  luia  rc(;pnnAiiiiont  lo  droit  doa  cur^a  do  priaidor.  Jo  lea  citedaL 
ItiontAt. 

L'Iiitiin6  a'oat  repoa6  ^ur.qiiolqiioa  arr6ta  do  r^gUinont  intorventta  pour  quol- 
qiioa  paroiiwea  en  Franco^     CVs  arrftta  aont  preaquo  toua,  ainon  in6ino  touw,  poa< 
l^rieura  4  r^tabliaMnienl  du  conaeit  aouvorain  de  Qu6bec,  et  n'y  out  paa  M  on* 
rigiatrdii.    Du  roato,  comment  pouvtiit-on  rniM)nniiblemunt  ordonnor  qu'ila  y 
fft»iK'nt  «nr6giiitr<i«  ?    C«»  nm'tta  no  portaient  pas  do  ri'glenninta  qui  fCtuent  aua- 
ceptibloa  d*un6  km)licali.on  g4n6ralo  on  France.    Ila  ae  bornaient  4  ro^onnaltro 
I'exiatenco  da  ^erwjba  uaagea  locatix,  ot  4  lanolionner  oea  uaagoa  ootnine  devant 
avoir  force  del  loi  dans  lea  circonRcripiions  torritorialos  o4  ila  cyiataient  d^j4* 
Uaia  oea  UMg^  n'6Uiiont  paa  lea  m6me«  partout.    lU  djtl'iraient  dana  chaquo 
paroiato  pouf:jnnai(j(liri|^.    r$[nl|  cett«,^i«bn  (4-m6me,  ioa  arrfita  qui,  dana  I'oo- 
oaaion,  prq|i!rti«ai^pt  Icnr  ai|jil|npe,  devaii^  nicessairement  ddor^tor,  et  d£cr6- 
taiont  en  i^lutrv^o^y^glcmegM  q^ditf(6r«ieiit.  lea  una  dos  autrca,  chacun  do  cea 
r^glomenta  tio'pouvant  6tHo,  pA^  conaiq^entj'mia  pleinenient  on  viguour  quo 
dana  la  paroiaiji'  ou  U  locality  pour  laquello  il  4tait  fait.     Loquel  de  oea  arrftta 
de  r^glei^ent,  paruculiera  4  qortainca  paroipsea  on  France,  dovrona-noua  adopter, 
pour  venir  au  iocours  do  I'lntiintft    l|i  m^  atloptona  Tun,  nous  dovona  n^ces- 
aairement  j:ojeter  I'autro.    D'un  iMil  cAtli^  al  I'On  noua  propoao  d'adopter  Iq 
dernier,  I'on  doit  n^cessaironaent  »'at^ndre  au  rejot  du  premier.     Nona  aommoa 
done  dana  riiuposaibilitd  de  faire  «n  choix ;  et  si  nona  sommes  dana  cotte  kn- 
poaaibilitd,  c'ost  parce  que  tes'arnijtB  qu'on  pr^sente  4  notre  adoption,  (on  noua 
disant,  prenoz,  ed  void  ua,  «n  voici  un  autre,  ila  sont  diff6rent8,  il  cat  TWi,  naaia 
pronez  toujours,)  n'Atablwsent  paa  «ne  r^glo  qui  aoit,  ou  puisse  fetro  auaccptible 
d'une  application  g6nerale,  univeraelle.     Main,  il  y  a  plus,  c'eat  quo  I'lntimd,  on 
noua  propoaant  d'adopter,  soit  I'un,  aoit  Tautre  de  cea  r^glemeDts,  ne  noua  prt>- 
poae  paa  de  Tadopter  en  entier.    II  veut  que  Ton  n'adopte  que  la  partie  qui  no 
repugne  paa  au  aenti'ment  qu'il  a  de  sa  dignit6,  bion  ou  Dial  ent«ndue.    line 
veut  paa  entendre  parler  de  la  partie  de  I'un  do  cea  r^glernents,  qui,  si  ello  6tait 
adoptee  en  Canada,  Taaservirait,  dan's  I'occasion,  4  remplir  le  r61e  de  simple  b# 
deau.  -, 

Lm  raisona  que  jo  viena  de  donner  m'emp^omnt  de  reconnaltre  que  lea  arrets 
particuliers  4  quelquea  paroisaes  en  France,  que  I'ljitim^  nous  a  citis,  puiaaent 
avoir  force  da  loi  en  Canada.     -■  : .■  ^•,^  -;,>  ^  :\_::r:'  ., 

L'Intimd  n'a  done  paa  r^usai  4  b\Mt  Pexistence  d'nne  loi  ^rite,  poaitive,    , 
qui  vienne.appuyer  aa  pretention.    U  lui  reate  n6anmQiiu  lo  second  moyen 
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,6nonc6  dans  sa  rcqu6to,  colui  fonfl6  8ur  I'liPage.  L'usago  est  ui.  fcii  qu'i 
faut  constater  d'uno  maniore  ou  d'uno  autre,  avant  que  I'on  puisse  recou- 
naltre  qu'il  a,  ou  qu'il  aura  force  de  loi.  Sur  ce  point,  lo  *av^t  avocat  d? 
Ilntiind,  qui  a  tres  habilement  soutenu  la  cause  de  sbn  cKent,  est  trop  cau- 
dido  pour  ne  pas  admcttro  qu'il  a  compIAtement  faiili  a'prouver  que  I'usageftt 
en  sa  faveur.  Non  seulement  au  dire  dcs  t6mtfins  do^l'Appelant,  oiais  encore 
au  dire  des  t^moins  do  I'lntira^,  l'usago  constant,  iovj^iable,  a  6t6  et  est  ^ue, 
dans  la  paroisse  do  Varonnes,  ainsi  que  dans  presquo  toutes,  (sinon  ni&me 
,  toutos.)  les  autres  paroisses  du  pays,  Ics  a88embl6cs  tenues.aux  fins  de  noi^mer 
ou  dliro  les  marguilliors,  ont  6t6  et  sont  encore  prd.sid6c8  par  les  cur^s.  i^insi 
la  prouve  de  l'usago  en  cette  inatiire,  est  acquise,  non  k  l'Intiin6,  raaia  ^icn  k 
son  adversairo;  ot  elle  est  acquiso  k  colui-ci  do  la  maiiidre  la  plus  ampid  et  la 
plus  clairo  qu'il  soit  possible  de  concevoir.  II  est  pleinement  d6»ont/6  que 
dans  la  paroissade  Varennes,  I'occasion  dont  il  s'agit,  a  in6  la  premi^ro  bu  I'on' 
ait  tent6  de  inettre  en  question  le  droit  du  cur6  de  pr^sider.  Le  cuf6|de  Va- 
rennes 6tait  done  dans  la  possession  do  ce  droit  depnis  Wtablissement  |e  cette 
paroisse.  •  i 

J'ai  dit  plus  haut  que  nous  avions  des  lois  ficrites  qui,  par  analogic,  ^enaierit 
au  secours  de  I'Appelant.  Ces  lois  n'onl  fait  que  consacrer  une  r6gle  c^nslam- 
ment  raise  en  pratique  dans  ce  pays  sous  la  donpination  fransaise,  6t-r^connue 
par  divers  jugoments  des  tribunaux  existant  k  cette  6poque.  Je  n'en  citferai  que 
quelques  uns;  mais  comme,  par  leurs  dates,  ils  se  rapprochent  du  temps. de 
cLangcraent  de  domination,  et  qu'en  outre,  ils  spnt  presque  tous  unifoimes,  ils 
serviront  mieux  i  rendre  raison  des  deux  lois  portees  sur  la  matiere  depuis  co 
changeraent  de  domination.  II  y  a  le  jugement  de  I'Intendant  Hocquart  du  6 
juillet  1732;  "I'acte  d'assembl^e  des  habitants"  des  habitants  de  St.  Franjois 
do  Sales  en  I'lle  J6sus,  "fait  on  presence  du  Sieur  Jean  Lyon  de  St.'FerrjSol, 
Bup6rieur  des  Missions  de  Qu6bec,  «fec." 

Jugement  de  I'intendant  Bigot}  du  23  octobre  1748 :— "Nous,  ayant  6gard  a 
la  dite  requfete,  ordonnons  que  par  le  dit  Sieur  cur6,  il  sera  incessamment  con- 
yoqu6  une  assetpblfie  des  habitants  de  la  di^e  paroisse,  &c.,vde  laquelld^^mbl6e 
11  sera  dress6  acte  par  le  dit  Sieur  cur6."  ■     ',  )  ^j;^ 

Jugement  du  m§me  intcndant  constatant  qu'un  6tat  d/r6partition'  6tait  8ign6 
par  le  cur6  comme  itant  celui  qui  avait  pr^sid6  k  sa/^nfection.  Jugement  da 
mSm^  intendant,  du  14  Janvier  1749,  constatant  up7ait  semblable ;  autre  juge- 
ment  du  m6me  intendantjdu  10  juin  1749; 

Tous  ces  jugements,  et  plusieurs  autres  que  Ton  pourrait  citer,  lesquels  ne* 
concernent  il  est  vrai  que  les  cdnstructions  ou'  reparations  d'^glises  et  da  pr# 
byleres,  6tabli8sent  au-deli  de  tout  doute,  que  les  assemblies  ^  reqiiises  4  cet 
eflFet  6taient  tenues,  presque  toutes,  en  la  presence  du  cur6,  ou  4'un  autre  eccl6- 
siastique  d616gu6  expr^s,  et  que  le  cu'r6,ou  cot  ecclesiastique,  y  jouaient  le  prin- 
cipal r61e,  c'est-4-dire  qu'ils  prcsidaient,  et  rfedigeaient  I'acte  constatant  le  r^sultat 
des  deliberations.  Nous  n'y  voyons  jamais  les  marguilliers  remplir  ce  r6le  prin 
cipal ;  nous  ne  les  voyons  pas  m6me,dans  ancune  occasion,  appel^s  le  moins  du 
monde  k  le  faire. 

Tfil  etnit  retat  de  choBethwistant,  lowqti'est  arriveie^ 
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tion,  6tat  de  choses  qui  a  du  se  contihner  jusqu'i  la  promulgation  de  Tordon. 
nanco  du  Contoil  L^gislatif,  de  1791,  cljap.  6,  concornant  la  construcCioo  ou  la 
reparation  dcE  ^glises,  «S5c.,  dans  laquelle  ordonnance,  il  est  dit  expressfement 
que.Iesassemb  6esconvoqu6e8  pour  ces  ebjets  scront  prisid^es  par  les  cures, dis- 
position qui  es  f  reproduito  dans  I'ordonnanco  du  Consoil  Sp6cirfl  de  1839,  ch.  29, 
sur  le  in6ine  siijet.  ,;  ,       "* 

L'introduction  en  Canada  du  principe  sur  lenuel  so  rtposo  I'Appelant,  n'a  rien 
qui  doive  surprendre.  L'usHge  avail  itabli  en  JTormandie  la  pr6sidence  du  cur6. 
Les  premiers  habitants  du  Canada  ^taient  pour  la  plupart  originairjos  de  cette 
province.  En  outre,  nous  avons^t*  pendant  quelquea  temps,  r^guliorem^nt  ou 
irr6guli6rement,  sous  la  juridictfon  do  p««-lement  de  Rouen,  et  do  plus,  sous  la 
juridiction  de  I'Archevfique  do  Rouen.  Le  journal  manuscript  des  R.  R.  P.  ?. 
^suites  dont  roriginal  est  k  Qu6bec^1jons  apprend  que,  «le  16  aotlt  1663,  fut 
annonc6  le  Jiibild,  sous  rautoritfi  de  Monseigneur  I'Archevfique  de  Rouen,  qui 
en  avait  ici  envoy6  le  mandement  de  le  publier.  Son  mandenlent  doit  6tre  con- 
«erv6  dans  les  archives  commepVce  authmtique  de  la  continuation  de  possetgion 
due  le  susdit  seigneur  Archev6que  a  d6j4  prise  par  quelques  autres  actes  da 
gbuvernement  spirituel  de  ce  pays.  Cette  publication  toutefois  du  Jubil6  sous 
t<k  nom  et  autorit6,  est,*Kyoute  le  m&me  jouri^al,  le  premier  acte  qui  ait  paru 
notoiremerit  dans  le  p"ays,  qui  est  ^J'autant  pl^is  authentique  qu'il  s'est  fait  en 
la  pr6sence  du  gouverneur,  etc.,  etc."  |  * 

Tout  cela  pent  rendre  compte  de  l'introduction,  dds  le  commencement  ^e  la 
colonic,  de  I'usage  de  la  prfesidenco  du  cur6J  Du  reste,  cette  pr^sidence  n'a 
rien  qui  soit  contraire  k  I'exercice  dos  droits  'des  fabriciens.  Le  cur6  est  peut- 
.fetre  la  seule  personne  qui,  par  sa  position,  prtsente  le  caractdre  d'un  ofBcier 
impartial,  qui  ne  doit  point  prendre  part  aux  luttes,  ni  pour  I'un  ni  pour  I'autre 
des  partis.  II  est  en  qnelque  sorte  (pour  eniprunter  le  langage  de  nos  inptitutions 
modemes),  un  officier  rapporteur  en  titre,  agissant  ex  officio,  comme  le  font,  dans 
d'autres  occasions,  certains  autres  officiers  publics. 

Jedois  m'absfenir  d'en  dire  davantage  sur  la  question  de  droit,  car  je  ne 
pourrais  le  faire  sans  m'appropri^  la  plus  grande  partie  de  I'habile  factum  du 
savant  conseil  de  I'Appelant,  dont  j'approuve  presque  tous  les  raisonnementa. 
Je  les  approuve  d'autant  plus  que  je  vols  avec  plaisir  qu'il  a  puisfi  tous  les  prin- 
cipes  qu'il  a  6nonc6s  et  soutenns,  exclnsivement  dans  lINcien  droit  cccl^sias- ' 
I  tique  de  la  France,  qai  est  cclui  du  Bas-Canada,  et  par  cons^quent^t^lui  d'aprSs 
lequel  nous  avons  fait  serment  de  juger.  i 

L'importance  qui  se  rattache  &  cette  cause  m'engagc  &  exprimer  la  satisfaction 
que  j'^proure  en  voyant  que  le  jugement  qui  va  6tre  prononc6,  sera  rendu  k 
I'unanimit^.  J'espAre  qu'il  aura  I'efifet  de  mettre  fin  k  la  funeste  division  qui,  • 
de^uis  quelque  temps,  paralt  avoir  fait  des  habitants  de  la  paroisse  de  Yarennes, 
deux  camps  ennenjis,  et  de  ramener  la  paiz  dans  une  paroisse  nagudres  si  unie 
et  si  paisible.  D'un  autre  c6t6,  si  le  droit  n'est  pas,  dans  cette  circonstance,  en 
feveur  de  ceux  qui  ont  contest^  lAprisidence  du  cur6,  et  voulu  par  Ik  operer  un 
changement  dans  ce  qui  8*6tait  pratiqu6  jusqu'ici  sans  que  lea  paroissiens  en 
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^saiisuDt  souffert,  tl  ne  faut  pas^  noh  plus,,  faire  tombeir  sur  eux  unTEl&me  trbp 
tdrdre.    L'exemple  de  cbangements,  dont  la  tendance  est  d'^tablir  dans  le 
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diocese  deMon1r6al  de8  uinges  diff6rent8  de  ceux  qui  existent  dan*  les  autre, 
d.oce,es  du  Baa-Canada,  leur  a  6t6  do„n6  de  plus  haV ,  Les  oppoTnL  de  vr 
renne8  ont  malheureusement  cberch6  4  imiter  cet  exemple. 

CherruT,  Man  et  Dorian,  avocats  de  I'Appelant.  '"^"°"'*  '°^""^' 

La/renaye  efPapin,  avocats  de  I'lntim*. 


SUPERIOR  COURT.  • 

MONTREAL,  30th  NOVEMBER,  1869. 

Coram  ISmithj  J.  "<i        ^^ . 

No.  23S6. 

\      ^awceH(ii&\.y^,  Thompson  ei&\. 

on  the  understandirXmolmer  w^^ll^r^^^     !""*  '*""«*>»•««'  right  of  .le  'thej? 
fromthe«Ioof trie.therbv[r^»tfrrl.    *ll?i^^^^^  the pwflt, ari„„ 

ner.  conveyed  thelcather  Into  »  foreign  rtato  and  J^d^'i  ,  the  knowledge  oven  of  hi.  part. 

,     -— eti.ea«etitiou,„a.e.tulKtrw^J?:rr^^^ 

,  n^"  T  f  f  *^*'°°  ""  «"'«'«'«°''»»  to  recover  8667  sid*  of  hemlock  solo 
leather  which  the  Plaintiffs  who  were  carrying  on  business  in  New  York  Stete 
alledged  was  the.r  property  and  had  been  stolen,  taken  and  carried  away  into 
Canada  and  there  came  into  the  unlawful  possession  bf  the  Defendants  who 
were  leather  dealers  at  Montreal. 

The  Defendants,  denying  the  truth  of  tiie  allegations  of  the  Plaintiffs'  deda- 
ration,  pleaded,  in  effect,  that  they  had  purchased  the  leather,  together  with  a 
much  larger  quantity,  from  divers  persons  in  possession  thereof  and  actinias 
propnetors  and  owners  and  entitled  to  sell  the  same  at  Montreal  aforesaid.^nd 
who,  according  to  the  usual  custom  of  trade"  had  imported  the  same  into  this 
Province.    That  the  said  Defendants  purchased  and  paid  for  the  said  leather 
in  the  nsual  course  of  business  in  good  faith  and  without  knowledge  of  any 
nght  claiifl  or  pretension  of  the  Plaintiffs  in  respect  thereof.  '  That  the  Plain- 
tiffs, by  permitting  the  leather  to  be  imported  into  this  Province  by  parties 
having^tHe  same  in  their  possession  were  debarred  from  any  recourse  against 
the  Defendants  as  bon&  fide  purchaseiB  thereof  for  good  and  valuable  consid^ra- 
tions  in  the  usnal  course  of  business,  and  that  the  Plaintifts  recourse  was  only 
against  the  party  or  parties  so  entrustedwith  the  leather. 

ThePlaintiffi^denyingthe  truth  of  the  Defendants' plea,  replied  specially   " 
to  follows  :-^»  That  it  is  not  true>l.at  the  said  Defendants  were  bon&  Me  pur- 
^ «f  the^feathor  referred  td  in  thepleadings  in  ttls  cause,  in  tie  luoal 
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.11  leather  so  coming  from  ^iri^LTed  St-i  '  ^^"^  "'  ''™'""''  ""'  *'"'' 
up  in  Roila,  «4bear8  th^ZlnT^  .  '  '°  "  '**''^*'"*'^  "*""«'.  «  Put 
fin  "arks indicating  the  ;S1  o^  r:'^  '"""^'  ''  ""^  '''«'''-  «- 
inspected  it.  indicatlL  iu  7^1.^7  tf  .'  '"^^P"^  ^''^  ^""P*"**"  '^o 
om  well  knew  at  the  tilofllf  T  ^  ^'  *''**  '^'  "»■'*  Defendants  more- 
unusually  scarce  and  o  tr;  ^^^^^^^  PJ-''^^'  *"*  '-^"^  -- 

«id  leather  was  brought.  aUhelmrZ  *    '^    ''"'  ^'*'  "''*"*'«  *^« 

that  notwithstanding fhep^lliLsX^^^  ^*^*  purchased  it; 

wid  Defendants,  in  a  loose  and  ^L      TV  '  '*"*  ''"*''«'  '«"•  off««d  to  th* 
•  Inspector's  stamp  thelrora"  l^^^^^^^^  '^i*"-*  -7  Tanner's  or 

%.  and  at  a  priL  about .r  beL  Cfat  thtrthV"^^^^^^^  "'  ^- 

«tthetimeitcouldbeiK>ldforinthewidsL!.!f  V     ?.«'^"^'"'»»  well  knew 
.     w«  so  brought  and  this  notJi thsLnd^^  th«       *    T  ^"''^  ^'•^"  ^^«»««  i' 
from  the  said  State,  which  thrwoH  knew  to  Jv      ,^'  *"""?«'"»«-  thereof 
Custom's  Duty  thereon  of  fifteen^er  cent »  '^     "^'  ""''  '''^  ^~"''«'«» 

l^^:r;^'hS:^tSri^^^^^^^  -rdcleaH^estab. 

pertjof  the  Plaintiffs  ^Jl^bvtiem.  "'«""f««'"ed  were  the  pro 
Stevens  to  be  tanned.  JKder^fadn.th.T  !"  '  '™  °'  ^-  ^-  -'  P- 
leather  when  tanned  ■K-S^?*'^''**^'*^^^^  to  deliver  the 

right  of  s.Ie  thereof,  trS^beiri^^^^^^^^  '^"^^'  aW  exclusive 

to  arise  froto  the  sale,.  mtZu>ltLl^^  *"  *  "'"'''"  «'>«^«  i»  *J'^J>rofits 
en  ^ouu  apparent,,  to  the  ^^^i^J^'^Z'::':::'.  ''''  "'  ^''^  ^"""'^ 
'  same  firni  whoso  name  was  Fletcher  S^vl!  ^  \  J""'°'  '°'"^''  ^^  the 
from  iu  pr6per  course  and  take^inL  Ca„!H  T^  '^'  ^'"'^^'"^  ^'  <J'^«rted 
of  F.  Stafford  and  with  th:ts:i:trce'^    IVJ^^^^  'T''  "^^ 

h.red  to  accompany  him  on  the  journey  and^I^  Stenton-«hom  he  ha^ 
"ame  of  L.  L.  Stratton,  he  sold  theSrt  ,1  n  ?  "  ''  ^^^  "^""^'^ 
the  proceeds  to  his  own'  benefit  WaltTr  H  g  1^!  .^  "''*"*''  """^  ^«"-*«<* 
said  firm  being  in  total  ignorance  of  anvsn^T'  '  ""''°'  ''"^^''  ^^  ^he 
intended  destination.  Under  IhliZ.?  """"^  "^  '^^^'''^''  ^o™  ^ 
tiffs  could  revendU;  thetath:   •„ ZC^^^^^^^^  *t»^the  Plain^^ 

ing  that  the  Defendants  might  hive  bl/ht  »h  ^/«»d"»t«.  notwithstand- 

«nd  in  good  faith.     The  I'nXle  oflw     '  ''™'  '"  *  '«*'  consideration    . 
"-mo;,/«,y„H,.-„„«„,r„S;'  ::,r^^^^  P'--t  case  was 

qn<|stion  of  vol  as  understood  hfZrCL     T  '^  ^'''"  "^  '^  *^« 

^  -n  the  present  case  he  refen^  to  VoIZ^Lt^uI'',  '«;;end,cate  property   . . 
GbandCoct.voI.2,p.1324._N.  ,/  n!    "^^~"'^«<%'fe^No.60 

WoxoKOK.  vol.  1  p.  iZn^'^t'lT^tl'Z^^^^^^^^ 

P.^^3  and  ^.  ;/325.1^:;^:^^"!:':^'"^^»^e,  2  vol, 


Fawoett, 


^'  1^^^^-^  Cum.  1  ;6r;:ya:dtiTi^"'  ^"'  ^"^'  ^-^  ^^'■^-  o^*: 

194. 199,  201.-LoKa  oa  ^^^ ^LSX~f[7  T  "'"'  ^'''*  ^'''  ^" 

OS  Jid.  p.  167,  commencing  «« in  Bhort, 
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Fawcott, 

'  vs. 

Thompion. 
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the  genoral  rule  of  the  English  law^^c."  and  p.  173,  commencing  "there  are 
many  exceptions  to  the  geiferal  rul^  i^espccting  sales,  in  market  ovo^t,  '<Scc.'''~ 
Dalloz,  iZcc.  Per.  184D— r»rt.  1,  p.  Mfi^ 

Tlieh 'as  to  the  allcgc^d  valuable  consideration  paid  by  the  defendants  and 
their  good  faith.  lie  contended  that  it  was  in  evidence,  that  at  tho'time^e 
leather  was,purchaB^d  by  the  defendi|nts  leather  was  ^^ory  scarce  in  Montreal, 
and  that  not  onl^^aa  the  price  per  pound  pajd  for  it  low,  btij;  it  appeared  by 
the  receipts  pro^Rd  by  ih'e  Defendants  themselves  that  a  discount  of  $801.03 
had  been  allowed  on  the  purchase  of  a  poi:tioQ  of  it. '  It  was,  moreover,  in  evi< 
dcDce(  thift  the  quantity  was  mosf  unusual,  as  coming  from  New  York  to.  this 
Market,  that  it  was  the  Orily  instance  whero'strangers  had  been  kuQWii'  to  bring  . 
in  leather  from  the  states  to  Canada  for  sale ;  that,  morcevor,  all  leather  coming'^ 
from  the  States  to  tliis  market  bears  the  stamps  and  marks  of  the  weight  apd 
inspection,  and  is  Int-a'riably  put  uj>  in  rolls,  whereas  the  leather  in  Question  bore 
no  evidence  whateyei:  of  infection  nor  marks  nor  stamps  ofany  kind  inoicating 
^•>  its  weight  or»quality,  and  was,  moreoVer,  in  the  main  loose  and  unrolled.  It 
was  manifest,  therefore,  to  say  the  least  of  it,  that  thf)  defendants'  ha4  failed  to 
,  ^ercise  that  soun'd  discretion  which  the  very  suspicioi^  circumstances  atteticjant 
on  their  putchase  plainly  cf^lled  for,  particularly,  in  the  face  of  the  welUknown 
rule — caveat  emptor.   .  '     "  _    -  , 

•    RoBKBT^OK,'f6r  Defendants,  contended,— '    •'^         ,.;:',_     '.  '« 

That  fr^ra  (he  terms  of  th'e  agreetnent  produced  by  Plaintiffs,  it  appeared.that 
'  one  of  the  parties  who  sold  the  leather  to  the^DeCe'ndapts  was  a  partner  with 
Plaintiffs,' and  that  in  such  case,  even  if  thesalie  w(^,made  in  fraud  of  Ihe  co- 
partners,, the  loss  must  fall  on  the  partnership  So,  if  several  joint  owners  let 
one  have  possession  of  goods,  and  he  disposes  of  them  improperly,  the  loss  falls 
on  the  jpint  owacrs.       ';,%,  '  .      « 

-,  Thst.the  sole  ground  of  action,  nani»ly,  that  the  leather  was  stolen  from  tha  ~ 
Fl^ifitiJSs;^  before  it  came  into  defendants  posseJIjion,  is  not  proved. 

'That  the  distinction  between- vo/  and  fraud,  or  eseroquerie,  was  in  favor  of  De- 
fendants, who  could  retain  the  goods  even  if  obtained  and  sold  unjustly  and 
fraudulently,,  or  in  breach  of  trust,  the  Defendi^nts  the  veiidees  being  ignoraiit 
9f  the  fraud.'  .,      '        ■^' 

That  by  .the  evidence  of  tecordt  i^  ^^  proved-  that  tba  Defendants  had  paid 
'  the  full  market  yalqe  of  the  leather  in  good  faith,  and  therefore  j;he  loss  must  fall ' 
on  Plaintiffs  on  thfa  principle^  that  if  one  of  twojnnocent  partira  must  suffer, '^c. 
That,  moreover,  although  it  was  proved  thafr  the  leather  was  sold  to  Defen- 
dants, yet  that  the  feather  .seized  was  not  identified. 

And  cited'  follo#iilg  authorities — 13  Toullier  p.  Ill,  No' 118.  itf  &  U, 
Via  eh.  10,  s.  1.— 34  Eng.  L.  &  E.  Rep.,  p.  6d|.— 6  Metcalfe's  Rep.,  p  74.— 
iParson's  Mer.  Law,  p.  56  &  180.— <!!arr.  and  Mars.  Rep.,  p.  63.— 1  Metcalfe's 
Rep.,  p.°  362. — 4  tlurantoit,  p.  374, 375,  376, 377. — 15  Mees.  and  W.,  p.  216. 
— 12  Daioii,  Verb.  Vented^ Echange,  860,  862  and  note. — 1  Rondot,  p.  423.— 

Code  Civil  An.  p.  953%="  . 

,  _ ^ 1 :^ ^:^—, , 

*The  aecurac7of  the  above  citations -is  not  voached  for,  as  thejare  talun  from 
nsmorandB  roado  at-the  argumcat ;  tha  couBsel  for  Deftnrtantisjjiot  hating;  hnnn  ahla  tfl    ; 
fouMsh  ths  Reporter  witl)  an  exact  memorandom.  '  ,9^^ 
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SUPERIOR  CJOURT,  18«9.       •   *>n 


f.itb  fro™  the  propir"^:  IVh  "^  *'  ^''^y r^^has.cl.it  in^ood 
'  bought  without  LysuVljou^l-.^  .  ^'"Z  ""  adequate  prffce,  a^d  h.ad 
,  .plaintiff*  wore  iClZZTJ ^7^""''^  u""'^'"'  *'«^  ''^''l  »'"»*  «'«^  ^^ 
^  Lion  of  othe^^  who ha^  CuS  p"'  , ''''  r^*"*^  *"  ^^'"'^  »''«  P<^ 
^«.id  plaintiffs  c^uld  **V  n^^l^^^^^^^^^  T"?'  proprietor,  the 

i».    The  plaintiffs,  by  their  redcaZ  ^  .'  defendant  ^fao  had  bought 

w^wereiiuch  a;to^s:5^rzru,:j";h^rr"^^^^^ 

coBditidn  in  which  leather  was  LaL  bnvS  f         J   Ir^^^'  ""^  "**' '»  »^« 

that  there  were  cireum^trnrtoThrZt'    e  M,       ^-  "''**'  ^^  ««'« '  *"<! 

^«S  for  instance,  thatthe  purchl  wLfort  JervT      "  """'  T  '"  »"°*  ^"'*' 

-  the  plaintiflk  harl  been  tZcuZTu  ^        P"'"*     ^^^  «^'"d«nce  fgfc    <  * 
FawLtt<feCo,^f'ZS  bt^^^^^  it..een,edta      , 

-  contract  wi^  Stephens  l^lZlTt^lf''  "  '"''"'  ''"^  «"'«-<*  -*<>  » 
tanned  by  the  Jer     ^  he  ltth«.^^  a         "'  "'''  *^  ^""'•»''  '''^«»  »» *«       ' 
&  Ciat'a  certain  pUceN^^^^^^  ' 
ductions  and  peri^ntHires  the^nfiV  ^  r           '''  ^^ '*''*"•    After  certain  de- 

&  Co.  were,  in  adTt iof  io  rL'  v   «"       "/'''  ''^'  - -mmon,  .nd  Fawcett    < 

(f.«dit.  This  wa. w  sL;::r^^^^^^^  »»-'#>  k 

rthe.ea.he.^„d,„,erti;e  t^:^t:^^r^::;^:2-f^-  *  ■ 

be  the  proDrietora  of  11      it;.,  i,  ■*     .  • -A     ^"' ** '-'0«  claimed  to  . 

of  Ibi.  U«t  .h,  proa.  .„a  \ou  ™,  ,„  K!^S'f'lf_  "  "?* ").»«««  3o«f 
the  agreement 
atitee  the 'sale 


it  could  not  jbe  triie  as 

»n  the  light  of  ail  othei 

be  shown  .Ijat  the  defeSnil^^e^e'Zr,!!^  "i;!  ^^  T"^^'''  '^"^^ 

verting  the  p,Vny.V  the  co-par^^^;  ;  tfhu  ov^™  ^^  '^"'- 

to  another  part  pf  ihe  caafe— kh«««„.«,    *     -^    9""".^^':   This  brought  him 

been  in  poLssifn  of  S'^^   rXtrf  •'*''  T^  f'  plaintifcld  ever 

raw  material  ^nd  .his  wnSe  n^^         ^'  ,c?a«6d, to  be  in  the  condition'  oi 

"  there  were.lsVpro  J^t/a  h"X7or?^''r"^^^^  *'^  "«^'''  -'- 
b.db^n.a„  Jor„.ous  i^^^:^:;^^^ 
possession  of  some  20  000  hi.lfli  ,.««««.♦•        ."  f'^nuns,  by  Stephens  getting, 

for  a  certain  diKt^n«„  ;„  *i:-  j:  -  7.    ''_"?'*  ^''Wa^'sing  the  feather 

M  Vd 


parties,  he  had  alteredJti  route,  ..nH  •  "- f«'».  "' 


■der  to  dfceiTO  a|l 


j->^ , 


:i 


'-x 


.e  profit  and  io^  was  to  b   dS  Twa^*  ""*  "'  ^'^  ^^'  ' 

..at^wce:t*C..e;J';Snt^S-^  ;   - 

:  .recent  tiJiiTtist^n/riw::  fe  «^^«^^s;r  ^  ' 

-  'the  right^of  pro^rty  ;  and  tWt  wartrnri  S^Iwe  Jf^^^^^^^^^ 

.<■     1     .  /    '        ™  .      *  pretension  ava  able  it  mW  . 

Jftuidflnts'wern  *toor«  ♦!>„.  6.    •.  .      "«»"ie,  ii  most   : 


'M 


^^:^:^ft:rr:z^::j^±.  "-'-^^ 


»  apparent  owner,  and  was  in-poswasion 


in 
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'  ..  SUPERIOR  COURT,  1889. 


'  right  of  co-partnership. ;  As  to  the  particular  circumfltancofl  on  which  plaintiffs 
rested  to  make  out  friend,  tho  ffnt  was  tlii^t  the  Teather  was  not  Btampcd,.a8  wai' 
common  wilh  leather  coming:«from  the  Un^cd  States.  IJut  though  leather  wat 
usitall^  stamped  after  it  reached  the  largd  citje*,  there  was  no  evidence  that  this 
was  usually  doD6  iOrllie  provinces  where  it  w^  made,  or  that  it  would  bo  done 
in  the  ordin^y  coMrsc,  in  the  Aaso  of  leather  mi^nuractured  in.  the  interior  and 
sent  over  tlie  Ogdensburgh  Railroad  to  Montreal.x  Another  point  was  that  the 
lotfther  wat  not  rolled.  A  pari?  was  rolled ;  and  a»  to  the  rest,  th;ore  was  evi- 
dence that  the  circumstance  was  not  of  s  kind  to  ezoite  suspicion.  As  to  the 
price  there  was  conflicting  evidence;  but  c5^nftidering  the  quantity,  amountifig  in 
value  to  $10,000,  ho  was  of  opinion  that  th^  price  paid  was  not  such  as  to  carry 
a  neJbsary  inferencl^f  fraud.  Another  point  insisted  on  by  tho  plaintiff  wm, 
tbfift  Stephens  Was  in  possession  by  theft ;  but  there  coijld  be- no  sucb  theft  by 
co-partners  of  goods  belonging  to- tho  co-partnirship,  las  could  give  rise  to  a 
^revendication.       *  ^  I  \  « 

The  following  was  the  con»idefg,nt  of  the  Judgii(ient  :^-"  Tfie  court  *  *  * 
considering  that  the  saM  plaintiffs  have  failed  toie^tablish  the  material  allega^ 
tions  of  their  said  action,  and  particularly  that  the  said  plaintiffs  were  at 
the  time  stated  in  the  said  declaration ,  the  absolute  owners  and  proprietors 
of  ;.the  leather,  seized  in  this  cause,  or  that  they,  the  said  plaintiffs,,  ever  were 
in  possession,  as  proprietors,  of  the  said  leather  so  aeized ;  and  further,  ponsider- 
ing  that  the  said  defendants  have  established  that  they  purchased  the  said 
leather  from  persons  in  possession  thereof  as  the  apparent  owners  and  propri- 
etors thereof,  and  without,  any  knowledge  of  any  fact  which  could  have  excited 
the  suspicion  of  tho  said  defendants,  that  the  said  parties  so  in  possession 
were  not,  in  fact|  the  ownerq  thereof,  the  Court  doth  dismiss  the<8aid  actiob  wi^ 

costs."    ■■:, :  • ;"  ■     _^ '";     .^  ."    .      .  •'  /.:- 

y  '      Action 'dismissed. 

B^une  a:  Dunkin,  for  Plaintiffs.  '  «    '  \ 

A.  <&  W,  Robertson,  for  Defendants. 


(8.  B.) 
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M  UONTREAL,    30xb   APR^L,  1860. 

fp,  /      ,       Coram  Badolet,  J/ 

No.  8880;        /  '.■•'.  ■'■■  '■".'■' 

■  .     .  ■  t»  ^ 

■     .  ■   "•  .■.-,        'I      ■-■,,•■  . 

y  Joseph  YB.  Morrow,  et  al. 

/ 
dd  .•— Thst  k  witneM  oannpt  be  eiamined  •  tepond  time  by  thepar^  produdng  hfin  in  tlie  same  one 
unleis  allowed  by  the  Court  on  special  appUeation 

In  this  case  a  witness  who  had  been  examined  some  monfhs  before  by  the 
Defendants,  was  again  before  closing  their  Snqttite  bronght  up  by  them  to  give 
flirther  evidence.  The  identity  of  the  witness,  b^ng  established  by  his  exami- 
nation on  voir  dire,  the  I*laintiff  objected  to  bis  giving  further  evidence. 


\         ■  ■  ^ 

SUPERIOR  COURT,  I860. 
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.  .COtB  PE  CIRCUIT. 
MOI^TREAL,  18  JUIN,  I860.  " 

,     /  •Cb«if»  MoHK,  J, 

;  T-  ,        '  N<».8e6.,|-*   '  ''  '■ 

^^\8tnicq.l  yii.  CJkLevert.     .  • 

ch.  45.  dolt  olio  Otro  wlj  rZ^^Zti^Zr^^  for^^nitie.  «5qutao  p«  V^  „  ^Ict 

tolreto*ortlo«16gedol,K?        ^        '*^''''"*"^ 
J»rt^eUd,iol«Hon.«UeuJu«cl«Ma«moopptolr«ffln  '•/':.       „ 

d'nnesoci/6  coXrc  arnMil^n^d  Y      ^^ 'f"  ^"^  "^^  fesant  partie 

fendeur^6telt  passible  deTme„de  irj^O  lT'^^^""*- ' '*^"«  ^  ^*- 
•  -^  a^Ore.  ae W^;^;:-  - -E  5^^^^ 

rH^^Uit  4 Tprlitf^^^^^^^  ^«;*  <>'»ff«i-  ^  Mont. 

Rividree  qui  6taiJ  Wsi^L  d^  'a^<f6(*»rat.on  ex.g6e  par  >  Statut  qu'iT^oia- 

Rividre8"\Jfta£irWe  H!„^^     ^^'"P-*"'*^^  Navigation  de.  TVois 
Montreal,  J^eZ^^J^^^:^  ^^^  'T''^'^  ""'^''^^^  < 
et  que  les  asJmbl^es  de  la  Cbfrtel,t    '^  ^     ""^ #"«y  •^"'  ^  «gei«*» 


JoMpltr 

va, 
Sforrov. 


I  do  Uijiumti  h^tm^m^m. 
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CIRCUIT  COURT,  1880. 


Cb«n«T«rt. 


»  1 


Lo  D^fendeur  pr^tonJait  quo  IVte  qui  exige  la  publication  da  noiii  do4  mem- 
bres  de  tonte  80ciet6  cumtnerdale  avail  M  paM6  d'apr^H  une  Idl  qui  existo  main- 
tenant  en  France  ot  qui  n'Atait  ello-inftmo^  quo  la^reproduction  liiodifiAudesaiJi- 
cles  do  Tordonnanco  de  ]673,  aur  le  mfime  Bujetf  tombda  en  desuetude long- 
temps  avant  lecodo;  que  le  but  do  cette  publication  Mait  de  fairo  connaltre 
les  noma  do  tou^  leu  aasoci^s  A  ceux  qui  pouvniont  avoir  des  Irannactions  avec 
la  Soci6t6  ot  quo  pour  remplir  co  but,' cetto.  publication  ri'dtait  ndcoiwatre  que 
]k  oii  la  locidt^  avait  un  bureau,  une  maison  ou  un  ^tabliafloment,  c*eHt-JL-dire  ~ 
k  I'endroit  oil  olio  pouvait  6tro  r^guliiremeut  astiign^e  et  non  pas  partout  od 
olio  pouvait  faire  quolqu'acte  isold  do  commerce.  QW  la  loitran^aise  n!exigeait 
rien  autre  chose  et  que  nonobstant  quelque  ldg6ro  difference  dans  les  terroes, 
ello  dovait  aftrvir  k  I'interprdtation  de  notre  Btatut,  'I'objot  do»  deux  lois  ^tant 
Jl«  m6rae.  (1) 

Lo  demandeur  pr6tondait  au  contraire,  qir'il  suffiRait  qqe  la  Soctdtd  ett  fkit 
quelquoB  atites  d?  commerce,  mfimo  un  aoul,  #  Moutr^l,  pour  souroottre  le 
D^fondeur  k  la  p6naritd  impos^o  par  le  atatut.  ' 

Le  Juge  Monk.  Pour  interpreter  corroctemont  lo  atatut,  il  faut  rechercber  le 
but  quo  la  Lfigislatnro  avait  on  vue  en  le  passant,  co  but  6tait  6vid6mment  de 
faire  connaltre  k  ceux  qui  pourraiont  transigcr  avec  una 'soci6t6  le  jiora  do  sea 
membrea.  Cost  aurtout  lA  ou  I'assignation  peut  6tre  donn6e  dans  lea  oas  de 
poursuitos  que  cotte  connaissance  est  n6cessairo  et  c'ost  auasi  au  domicile  social 
que  la  publication  doit  6tre  faite.  II  serait  deraiaonabte  d'exiger  raccompiisse- 
ment  do  la  formalit6  de  la  publication  4,tous  lea  ports  qu'un  vaiaseau  apparte- 
nant  k  une  S6ci6t6  pcut  frequenter,  et  lo  stalut  en  exigeont  la  publication  par- 
tout  ou  la  Soci6te  fait  des  affaires,  a  seulemcnt  vpuUi  dire  ce  que  la  loi  fran^aise 
explique  on  d'autje^  termes,  lorsquMle  dit  "  partout  ou  la  Soci6t6  a  unojnai- 
»on  ou  un  etablisSe&ient  de  commerce."  Le  D6fen(lcur  reside  4  Monti6aI  et  si 
le  Dcmandour  a  droit  de  recouvrer  la  p6n8lit6  qn'il  reclame,  ce  ne  pout  6tre 
que  parcec^uo  le  Udfc-ndeur  n'aurait  pas  produit  de  declaration  k  Trois  Rivieres 
memo,  .et'co'n'est  que  \k  i^ue  Taction  pourrail  6tre  purtee. 

i  L'oxception  dedinatoiro  est  toaiiUenue  ot  Taction  debout6e. 

Zo/Ve«aye  W/'o^/n,  poi^r  lo  Demandeur.  ' 

E4.  Carter,  ConseW.      '^  ,  " 

,  liorion,.fforion  ei  Senical,  i^ouT  WD^hadenr.  :     -;         -  .*  ^ 

Sethune  et  Dunkin,  Couseila.  ,         "^  . 

(v.P.W.D,)„      ■,:     ,    •      ; ,  '     ;,'■;"    ■■"■^■'■V-  ■;..'.:  ■  'v*' 


»/^ 


(1)  Massd,  D^eMt  Commercial,  t.  3,  p.  4«,  No,  85.  &  NqT^T,  p.  49. 
De  Langle,  Soci6t«  eom.,'  t,  2,  p.  16,  No.  729  pt  suiv. 
Ooujet  et  Merger,' Vo.Soci6t«.  Nob.  163, 166,  273, 


:'f. 
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OOUKT  OP-QUBBNS  b'^NOH,  1869. 


MONTRBAL,  6th  DBOBMBBR,  186». 
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Ci^m  S,B  L.  II.  La  Fo«ta,n.,  Bart,  Ch.  J.,  Atlw.n,  J!,  'duval,  J.,  Mom,.. 
WT  (C.)  A.  J.,  Monk.  J.  adhoe. 


No.!. 


^    ^ 


< 


THB  BANK  OP  BRITISH  NORTH  AMERICA, 

Plaintiff  in  thi  Court  bilou). 

^  Appellant. 


J 


ANGfiUQUB  OtJVILLIBR,  et  »I. 

D^mdantM  in  M«  Court  btlow. 
•     ;  ' '  "••pondonta. 

™« ""•■■•pperf/ronilhejudgm.nt  of  the  Saperior  Court,  Monlreal  ren- 

Jurist,  p.  IW,  and  wg.  **  v 

Beth^  for  appellant,  (after  stating'  pleadings  and  foots)    -    '     ' 

Theoounsel  for  the  Respondents  contended  in  the  court  below  that «  as  between   ' 

he^reditor  and  the  iur«y,  tbe  coBtract  is  *^^^  and  is  in  all  cases 

Iv  "*«.^«*^„»»™%  «g«5»«t  the  Creditor;  and  in  support. of  his  pro- 

?r^'i^r^  ?"«"..**"  -uretyship,  P.  46  *d  Seq.,  an^Slhoritiea  thew 
cited,  both  from  the  civil  and  common  law."  ,        ;  ' 

down  the  rule  invoted  but  oitthe  contrary,  by  a  chain  of  reason  and  authority 

rr^'-^i  ^-  ^^'""^  *«"tiV>atingat  P.  46)  states  the  true  doctrine  ,i. 
recogmsed  in  England  to  be  as  follows  ^--~'    -  .,--^.-v-    V    ^ 

^i^^T  It  «»y*hon  be  considered  that  the  contract  of  guarantee  oi^uwly 
wdlbe  subject,  a.  every  other  contr^^v^the  rule  that  where  there  kambiS 
orotecun^which^eotherpartsrfth^^^ 


■   I       ■■■!*:  ^; 

...      '  I  »    _  •; 

4- 

I  •  • 


./ 


.m.oieQj^hw««(r«jm)/m9tom,ti.-at  is,  against  thepa^^hdii^ 


le  contnoi> 


t  t    ■ 

^  >     In 

I 


\ 
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COURT  OF  QUEEN'S  BENOII,  1869. 


^ 


^drthA^i'lM^"*'  "*  ^-  '*''•  **'*■•  *'**'  'eforonco  to  th«  party  pro/enniHk  vtrba,  Biirge  •«yr,— 

Ant  Cuiiliio    "  '^  '""*^  ''^  recollected  howoror  that  umlor   the  ci^il  law  Uia  pemon  prnftmu 

ct  •!•        vfr6a  wa«  the  party  to  whom  tlio  tftipuUlion  wai  iiiada  the  "  Stipulator."    The 

worda  of  the  Htlpulation  were  necesaarily  ;  those  of  tho   peraon  t»  whom  the 

'proiiiiso'wa*  mado;^  the  ponion  proniUin((  only  aweiited  (!0  thd  qiiiBatlon  pro* 

poaed   by  the  person  stipulating.  ' 

The  principU  on  which  the  rule  of  the  English  law  is  foundinl*.  is'  preoiaeir 
that  on  which  these  texts  of  tho  civil  law  proo«ed ;  tho  words  employed  in  tho 
law  of  England  are  those  of  tlto  party  promiaing,  iu  the  civil  law,  they  were  the 
"F  worda  of  the  party  to  whom  tho  promise  was  made. '  A  late  eminent  Judge  has 
expressed  it  with  his  aooustomod , perspicuity.  "The  words  employed  in  the 
guarantee  are  the  words  of  the  l-)ofendant  (tho  surety)  and  there  is  no  reason 
for  putting  on  a  guarantee  a  conHtruction  ditl'uront  from  that  which  tho  Court 
— --. — ^---'  puts  on  any  other  instrument.  With  r^rd  to  other  instruments,  the  rule  is,, 
that  if  the  party  executing  them. leaves  anything  aoabiguoiu  in  his  expression, 
such  ambiguity  must  bo  taken  most  ptrongly  against  himself." 

This  explanation  of'  Burge  with  regard  to   tho  position   of  the  promisaor 
\  under  tho  Civil  Law  rule,  ifl  supported  by  Voet.  Lib.  45,  Tit  1,  No.  28. 

^  And  the  doctrine  enunciated'  by  Burge  as   obtaining   in  England,  is  sup- 

'  ported  by  Fell  in  his  work  on  guarantees,  P.^iaO,  and  l)y  tho  following  cases: — 
\  Mason  vs.  Pritoliard,  12  East,  P.  *227.    UffTgrcave/  vs.  Smee,(6  Bi;)gham,  P. 

I  24S.  Davoy  etal.  vs.  Phelps,  2  Manning  k  Granger,  P.  301.    Mayer  V8.*lsaac 

I  6  Meeson  k  Wolsby,  P.  600.    Broom  vs.  Bafchelor,  1  Htirleston  &  Norman,  P. 

266.  , 

•  j  2.  The  Respondents  contended,  that  any  change  in  the  poaition  or  status  of 

the  debtor  relieved  tho  surety,  and  relied  on  tfi;9  avthorities  cited  in  tho  Cjburt 
i'        below,  as  reported  at  P.  167  of  the  2nd  vol.  of  the  L.  C.  Jurist. 
/        '  By  reference  to  these  authorities  .it  will  bo  |foiind  that  neither  in" Addison 

nor  hi  tho  several  cases  referred  to,  is  any  such  broad  doctrine  laid  WKf^^  and 
that  all  the  cases  (except  Anderson  vs.  Thornton)  have  reference  to  timrar  period 
jof  duration  of  bond,  and  not  to  mere  change  of  position  or  status.    The  first 
of  these  cases,  Simpson  vs.  Cook  may  at  first  sight  appear  to  sanction  the  doo- 
-^ '        trine  to  a  certain  extent,  but  on  a  close  examination  of  the  report,  it  will  be 
seen  that  tho  real  question  in  that  case  was  whether  or  not  tho  bond  wiaa  to  exist 
after  tho  partnership  for  which  was  it  given  was  dissolved  by  the  death  of  one  of 
the  partners.    And  tlie  case  of  Anderson  vs.  Thornton,  3.  Q.  B.  P.. 276,  so  : 
far  from  supporting  the  proposition  distinctly  maintains  the  opposite  doctrine. 
^'     The  appellant  would  also  refer  to  the  cases  of  Barclay  vs.  Lucas,  1  Term  B> 
'P.  201  note  (a)  andMetcalf  et  al.  vs.  Bruin  12  East  P.  990,  as  ruling  in  a  sense 
contrary  to  that  conteaded  for  by 'the  Respondents. 

3.  The  Respondents  argued  that  the  recital  in  a  bond  will  control  the  condition 
of  it,  and  the  Honorable  Judge  wHb  rendered  the  judgment  in  the  court  below 
r.     empliatically  stated  that  "the  only  proper  mode  of 'settling  the  question  is  to 
take  ther  recital  as  indicating  the  intention  of  all  parties  and  controlling  the  body 
of  the  deed  within  the  limits  of  thosia  intentions."  '  ' 

The  ftuthoriticH  relirfd  npon  in  Bupport  of  thia  propoaition  we  to  be  found  in 
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th.oblig.tio„a,4£l;,;i^^'J7*^''.^7'«'-<'.  «>*«yS"tho  condition  o    ""^V^^ 

iaX:i;.:i  in'Jei/:.:"/^  ^^^r'''^^  *«  '--iwition  or  is^r  ho 

control  the  reciUl.     Seeing  thTnrdoT,  T      ?  '^"  <=«>"Jition  w„  made  to 

•^«b.«.,ue„t  Edition.^.  .hoLlJ.i  ''  '",  '  '*'"^  "*«  ««?'«•'<>«•  »«  Li. 

In  .ddition  to  tbo^o^rn  om  4  B.5  theT      '.'  "'"'""  "'^'""«™  *  »«"• 

-^ootrini  in  England  that  the  condition  wUlHh  '  ?*  "^^^'^-'-i-g  tl^o 

'  On  the  part  of  the  Appellant  O^L!     •*''"**""«•  ««"»«>'  ^^  recitoJ. 

therulooftrecivillaw.J.T!rAllrr^^^^^ 
the  nature  of  the  liabS  1^"'       1 'T''^'"' '''  '««;»rearf  V^^.l 
underUking  being  in  evert^la^^ir     f,    "*'*  *'*'''  •"•*  ^''^  <^""''on  oVtie  . 

Bond.    The  pre '^n  o^  C^oa^^^^^^^^  '^""^'^'*»  '*«-  ^^  ">« 

vol.  ofthe.  JuriHt  «lre«ly  «uoterthatth«A^n  *"'"!/*•  ''  P"**"  ^«»  ^^  ^«- 
question  in  rt.,Hy  ^  A  Cuvmier  1  O.       ^T"?/  '^'""•'''^  »'««  ™«n«y-  i" 

ho  feet,  that  in  the  case  of  tho^^Caatlt^r  1.-^ '^'•'  "  ^*  «»'*•'«>  ^X 
half  of  the  Appellant's  demand  A  CavilHlf^r  °'*"'   '"''™  »'"»°   »»•• 

either  «,  promi'«K,„  or  endor.o;t  ^ha  Ma^f  ^^  "*T  .""^  '»  "^  ^-^  ''-We 
«  case  whore  there  is  no  princ7DarrK?  '  T  T""*  ^  "'^  '^  ''«  '""•tj  in 
^«e,  where  A.  CuvilHe:  ^o.^^^^^^^^^^  than  himself,  and  in  the  oL 

wa,  Kable  without  requiring  bJdSon'\fT^  member  of  the  firm, 
HOt  therefore  be  said  I  be^u^t^t  pe!t  of;  dT?"  f"*'  "*"*  =  ^«  ^"'^ 

^=r:s:id£^^?^ 

land,  and^hichtrLn  LtJr£"'''"  ^  "'^^^  -  «derstoodfn%g. 
dents,  in  noway  affeTtte^trl^ilflrA'  ^n''  «»'"'-' ^- ^''e  Re-po' 
the  Appellant  would  now  ref!r  ZqLL  S^l ,  P  *"*    '"  ^*  P««^»'  «^» 
what  may  mor«  properly  be  temed  th«  .  ^7'"*  ""*^**"''«^  " 

beforetheCourt.  ^''^  '*^  ««^'j^  •PP"cable  to  the  ca«j  now 

f*bit:^;irtz^  .'o^^g.  pen, .. 

lui  doit^en  aocMant  A  «,n  ohliJl^oD  '"  ^^^  ^  ^"*' «» <>6bite«r 

00  qai  lui  *i>i   .1..    .....  ^/"'.^'•A^^JBgLBe  proon.^  »..>  *^ 
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telttftrttbtiprinoifwl,   on    n«    Inl    aimit   pai   scoordA    \h   t«rm«    quMI    lu{    M)oord«; 
<ri.  inaU  io  uiiutlunn«!in«nt  ronfttrmfl  uri  liienfail  4  I'AgnrJ  du  d^bi'Uur  |>our  qui  U  oau* 

*^«iir*"'"'  tioffl  ^oblige."     I'othtor,  OWIgiitlo^i.,  No.  36ft.         |  \ 

2.  "  Pour  Jugor  'du  l*^t«ndufl  d«  I'obligNiion  do  l«  ciintion  U  fiiu|  btm  fkir«  atUn- 
tion  «ux  turintM  du  cHutiutiiienioiit. 

Ijorw|Uo  la  caution  i|  oxprimA  pour  quollo  ■omin«,  pour  quelle  c»^  elle  u  r«n 
doit  oaotioo,  ion  obligation  no  t'^lond  qu'4  U  ■ontme  ou  k  la  ommm  qu'tlU  a 
expritn^fr  \ 

Att  oontrairo,  lomquo  lea  ternios  du  Mutionnoment  lont  gdn^raux  ^t  ind6fliiis 
le  fld^JiHMur  ettoona^a'Mre  ubiigd  k  toutoa  lea  obligationa  du  principal  d^bitour 
J.      r6au1lkntOH  du  contrai  auquol  ila  hcco>I6  ;  il  eat  cona6  Tavoir  oautloniiA  i^omnem 
emutam."     Pothler,  (ibligationa,  No.  404. 

Doniiiarl  in  hla  new  colloption,  v«-&o  caution  P.  938,  Noa<ilO  and  11,  in\off«ct 
— — ■- holda  the  aame  language  aa  Potliier* -i»2__ — \ 


IP- 


'.!€. 


3.  Poimot  in  bia  troHtiNe  on  caulionnemenl,  No.27,  aajra  : — **  Celai  qui  rdppnd 
de  la  aolvabilitd  d'autrui,  no  le  fait  quo  parce  qu'il  y  mt  (>ortd,  aoit  par  uno  bi^n- 
veillance  toute  ap6ciale  |K>ur  lo  ddbitour  cautionn<i,  aoit  parM  qu*U  connalt  W(a 
re«Bourc<M  induatrielloa  ou  finanoiirea  qu'il  oroit  pouvoir  oomptar  aUr  aa  fld<$liti|^ 
k  tenir  lea  epgagomenta  qu'il  a  pri».    Toutea  cea  considerations  aont  ovidflMent 
peraonnellca."    And  Troplong  in  his  treatise  on  the  same  aubji.-ct,  No.  160  aaya 
•"-"  w  effiat,  lo  oautiohnemoniea^d^terniind  par  I'afiection  qu'on  porte  k  une  per- 
(onne,  par  la  conflanoe  qu'on  a  en  elle,  par  lo  d^sir  de  lui  rondre  acrvice,  d«. 
favoriser  aon  dtablisaoment,  fiu:.,  Sgc.    On  cautionne  tel  d^biteur  k  cauae  dea  gar 
antiea  morales  et  pecuniairea  qu'U  pr^aente." 

la  not  thii  juat  the  kind  o(  eautionnement- given  here  I  The  mother  and  aiatera 
of  Mn  Maurioe  Cuvillier,  partly  from  aifeotioa  and  partly  from  confidence  in  the 
high  buaineaa  talent  and  unawerving  integrity  of  Ihia  near  relative  (of  the  meaaure 
of  whose  capacity  and  morality  they  muat  be  preaumed  to  be  the  very  beat  judges) 
come  forward  and  aak  the  Bank  to  "favoriser  aon  HablUtemmt^  by  making  hiia 
pecuniary  advances,  and  that  without  limit  aa  to  time  or  amount;  tbua  proclaim* 
ibg  in  the  atrongeat  poasiblo  manner  their  entire  faith  in  the  character  and 
capacity  of  the  party  in  queation.  la  it  to  be  aaid  then,  that  because  thia  gentle- 
man may  have  abused  the  confidence  thua  placed  in  him,  and  under  cover  of  it 
obtained  advancea  for  purposes  foreign  to  those  which  they  may  originally  have 
contemplated,  that  the  Bank  la  to  .be  the  aufferer  f  Assuredly  not,  must  be  the 
response  of  every  honest  mind.  «■  :/ 

Bat  it  might  be  said,  can  sureties  be  thus  boond  tn  etemum  f  Certainly,  if 
they  ehooae  thus  to  obligate  themselves.  Pothier,  loco  citato,  evidently  thinks 
so,  and  Denisart  in  his  new  collection,,,  verbo  caution,  P.  323  No.  12,  puts  the 
re'iy  case  of  an  engagement  perpitvel,  and  in  doing  so,  points  out  the  mode  in 
which  alone  the  surety  can  put  an  end  to  hia  obligation.  lie  says: — "  II  est 
certain  que  celui  qui  cautionne  un  d^biteur,  n'a  pas  commun6ment  Tintontion 
que  son  engagement  soit  perp6tuel ;  aussi  les  aoteurs  aont  ils  d'avis  qu'apr6a  un 
certain  terns  plus  on  moins  long,  et  dont  la  fixation  doit  d^pendre  de  la  prudence 
des  juges  la  caation  peut  assinger  le  d^iteur  principal  pour  le  faire  condamner 
^  Ini  rappoTtflf  dfirTtlirgf^  df>  son  pantionnemnnt,  Aio."  ^     


-* 


r 


■  ^-n- 


)  ran           ■ 

''•/• 

ll««           1 

^flnis           1 

itour      ,     ■ 

inem            ■ 

ffcct           1 

ypnd           ■ 

rr.  1 

6m  ^  M 

nont       'wM 

say*   ^"^    ^S 

i   .« 

per-          H 

1,  de          ■ 

gar»?        1 

-i — 

Bton       '  H 

ithe         ■ 

laure         H 

;  -  ^   * 

K«>)         ■ 

him         ■ 

-■„.      ,  , 

Mm«          ■ 

;:/^' 

and          H 

Dtio-          1 

of  it          H 

laro      '  ^H 

tthe         ■ 

^V  )■ 

inks       ■  ■ 

tho          I 

e  in         ■ 

I  est         1     ' 

ition         ■ 

«un-         1  -  ■;'': 

enoe         ■    - ' 

aner        ■ 

-   ^ 

oouBT  c|  Qmnnrs  imsbM,im 


^' 


m 


% 


J^i\y,  M  to  tho  adiniMibiliti  of  M««ri«i  CuWIII«  ••  .  mlinm.  m^^m^^ 

•am.    I.  oth«  *ord<Ual  th*  inUro-tin  oltlior  c««  I,  rual        '     ^ 

It  !•  iiabmitUid  b»  the  Ai>iK)ll.nL  th.t   ««.      i   7^^       ' 
temt.  arc  .,„.!,  but  on  .it  Cfl  U     T  T  ^      '*  ""*  P'"^"'  *••■*  *»"•  '- 

Ji*(.ility  over  to  the;,.,  thev  mult  h«  l  "  di.ch.rgj„g  him  from 

.fmdofreI««ii„„;!'JSn"""Vj.^''^  «>".«  counter  «,curity  which  thej  .„ 

wot  whoUwr  Maurice  Cu^illior'a  e  "  -^'"- 
!•  a  Matter  of  indiff«wnce  in  tlie  def^ 

Abbott,  for  KenpondenlM,  reitori 
Court  below  aa  re|H)rted  at  [mgoWj 
Juriat,  and  relied  on  the  authoritio*  n« 
l^ranytr,  Q.  0,  ind  by  Stuart,  ia^oj 
^rhWitf,J.diiitHti0tu. 
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'^Kjtictiisd  or  not  from  the  record, 
ufthiaoaae. 

|»ient  which  be  offered  to  tho 
t  of  the  2ud  yy|.  of  Uie  L.  C 
Bat  report,  and  wm  follow^  by 
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TJe  Bank  wa.  the  party  Plaintiff  before  the  Court  below    Th«^«fan^.  »     " 
Maurice  Cuvillicr  doeoribed  as  "lat«  of  tb«  «L7«  f *"•*■"*• ''*'• 

.Strict  of  Montred   merchant^  «t    1      .        t^  «f  Montreal,   in  the  Di- 
* «    .     *  ^i  raercnant  at    present    res  d  ng  at    Uellavilln     in    «k  * 

"Gwijo  Ba™  B,me^  u  tb,  l„rt.nd  of  the  «TmJI^HI^   „?    ""* 
nty,  /Ife  mq/ettre  e<  usanto  de  ses  droitt "  ^        ^°" 

fMidmtn  ,ho  m  no.  R«ii>ond.DU  b«foi»  Ibe  Court.    DuJi^n  •    » 
"  ■  ZT?         °  Btroomlenl.  for  .l.i.K  «!..  «.-■■  —?-,,,         ""'""• 


™« «*»<«iM  ii«6«i.  „  to  .M.  wr.  i8r9,i;zrT:zx 


■  MiA  dpott  iQr~ 
and 
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I  ®^of  arfHihliis  colleague,  Public  Notaries,  inter  partes  to  wit,  the  said  Maurice  Cuvilli^r,  of 

v«.         the  first  part,  the  said  late  Dame  Mario  Claire  Perrault,  Angetiqne  Cuvillior,  wife 

ct  Kl.      '  of  Alexander  M.  DoHsle,  Mary  Anne  Cuvillier,  wife  of  George  Burns  Synies,  and 

the  said  I^uce  Cuvillier  of  the  second  part,  the  Bank  of  Montreal  of  the  third 

part,  and  the  said  Bank  of  British  North  America  now  Appellant  of  the  fourth 

part.  ,;  .,.,^      ./■'' .  '-  , 

Upon  the  true  cons'^uction  of  this  instrument  the  present  appeal  must  depend. 

The  parties  to  it  begin  by  declaring"  that  the  said  late  Austin  C«villier,(the 

"•  »         "  Honorable  Austin  •Cuvillier,)  his  son  Austin  Cuvillier  of  the  City  of  Montreal, 

"  now  absent  in  England,  and  the  said  Maurice  Cuvillier  carried^<>n  trade  and 

.      ;  "  commerce,  at  this  City,  upon  an  extensive  scale,  under  the  firm  of  Cuvillier 

i*  and  Sons '  until  the  eleventh  day  of  the  present  month  of  July  when  the  said 
"firm 'was  dissolve'dby  the  death  of  the  said  late  Austin  Cuvillier." 

-"-^-rr, M  That  the  said  Maurica  Cuvillier  hath,  since  the  death  of  the  said  late  Aus^ 

tin  Cuviilier,  carried  on  and  jyrcfposes  to  carry  on  trade  and  commerce  in  this 

'.  City  at^  elsewhere. 

tv'  "  That  to  enabfi  him  to  do  so,  and  to  meet  the  engagements  of  the  said  late 

'      "       ^^^  firm  of  Cuvillier  and  $on8,  he  will  require  discounts  and  pecuniary  assistanoT 
^  ■     *^  toaconsiderablle  extent  (torn  the  said  parties  of  the  third  and  fourth  parts  rcs- 

"■pcctively,  and  that  wilh  a  View  of  making  the  said  parties  of  the  third  and  fourth 
**  parts  perfectly  secure,  with  respect  to  any  debts  wliich  now  or  hereafter  may  be 
^ydue  to  tAew»  respectively  by  the^aid  Maurice  Cuvillier^  and  with  respect  to  the 
^  pre$ent  and  future  responsibilities  of  the  said  Maurice  Cuvillier  lo  the  said 
*^  parties  of  the  third  and  fourth  parts  respectively,  the  said  parties  of  the  second 
^*part  are  willing  to  become  security  to  and  in  favor  of  the  said  parties'of  the 
^"  third  and  fourth  parts." 

After  this  recital  the  instrument  proceeds  as  follow  s:  '•  Now  therefore.  th| 
♦'^said  parties  hereto  of  the  second  part  do  hereby  make  themselves  jointly  and 
"  severally  liable  to  and  in  favor  of  the  said  parties  hereto  of  the  third  and  fourth 
"  parts  respectively,  they  thereof  accepting,  for  all  debts  heretofore  contracted 
"  or  that  may  hereafter  be  contracted' to  and  in  favour  of  the  parties  of  the  third 
"  and  fonrth  parts  respectively,  by  "the  said  Maurice  Cuvillier  and  gknkballt 
*^for  ALL  the  presint  and  future  liabilities  of  the  said  Maurice  Cuvillier, 
^  towards  Jhe  parXies  of  the  third  and  fourth  parts  respectively,  whether  ast^ker 
"  or  drawer,  endorser  or  acceptor  of  negociable paper  &r  otJierwise,attd  whetKerrC' 
•'  suiting  from  discounts,  pecuniary  advances  or  any  other  cause  wiiate'^r,  the 
"  said  parties  hereto  of  the  second  pa»t»  hereby  jointly  and  severally  promising 
"  and  obliging  themselves  to  iqeet  and  pay  the  said  present  and  future  debts 
"  and  liabilities  of  the  said  Maurice  Cuvillier,  as  If  they  were  jointly  aih> 
«  sbtebally  the  kbinoipal  debtors  thereof,  and  expressly  renouncingr^e« 
"  benefit  oftht  exceptions  of  division  and  discussion  and  all  oi^her  such  ex-^ 
«  OEPTiONS  with  respect  to  the  said  debts  and  liabilities,  and  the  obligations 
"  to  hfirehy  contracted  by  ihem.!'' 

'  Thd  Bank;  in  its  Declaration,  has  counted  against  the  Defendants,  upon  eight 
pieces  of  negotiable  paper,  namely  : 
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New  York,  by  Charles  U.  Ciwtlo  on  Maurice  CuvilHer.at  Montreal,  to  order,  atBwkof  Briiw. 
ten  days  8lgh^  accepted  on  the  18th  October  and  duly  prot«ited  for  non-payment.  ^"^^""^ 
at  the  mstence  of  the  Bank  as  holder,  on  the  Slst  October,  1854. 

2nd.-19th  October,  18H  a  Bill  of  Exchange  for  two  thousand  five  hundred 
dollars  equivalent  to  £626  Currency,  drawn  at  New  York,  by  Charles  H.  Castle 
on  Maurice  CuviUier,  at  Montreal,  to  order,  at  ten  days  sight,  accepted  on  the 
.3rd  October,  and  duly  protested  for  non-payment,  at  the  instance  of  th^Bank 
as  holder,  on  the  4th  November,  1854.       /  ^ 

3rd --21st  October,  1854,  a  Bill  of  Exchange  for  £625  Currency,  drawn  at 
New  York,  by  Charles  H.  Castle  btf  MaUricfe  «6villier,  at  Montreal,  to  o^aer,  at 
ten  days  sight,  accepted  the  24{ii.  October,  1854,  and  duly  protested  for  non- 
payment,  at  the  instaftce'if  the  Ban?c  ai,  holder,  on  tht)  6th  NovemA  1864 

-  XT  *^^C~^.^^^  ^■^''^''  ^^^*'.^  ^"^  '^f  Eiehinge  for  £7.60  Currency,  drawn  at 
Now  York,  by  Charles  H,  -Castle  on  ^aurice  CuviUier,  at  Montreal,  to  order,  M 
ten  days  sight,  accepted  on  tl,e  26th  October,  1864,  and  duly  protested  for  non- 
payment  at 'the  instance  of  the  ^ank!  as  holder,  on  the  8th  N:ovembef,  1864. 
^  5th.-23rd  October,  1854,  a  Bill  (^f  Exchange  or  draft  for  £400  Currency, 
drawn  at  Montreal,  by  the  firm  of  A.'  Cuvillier  6^  Company,  then  composed  of 
Austm  Cuvilh,;,  th^  said  Maurice  Cuvijlier  and  Edward  fchaplin,  on  Messre. 
Henry  Bull  &  Company,  BelleVille,  Upper  Canada,  payable  to  the  order  of 
Maunce  Cuvillier,  at  ten  days  sight,  discounted  by  the  Bank  on  the  23rd  Octo- 
ber  aforesaid  « i^t  ike  special  instance  and  Request  of  the  Said  Maurice  Curlier 
anrf^wirf  to  Atm,  protested  for  non-acceptance  on  the  8rd  November,  1864 
and  for  non-payment  on  thq.lOth  November,  at  the  instance  of  the  Bank  as' 
holder,  inth  due  notice  given  to  Maurice  Cuvillier  as  endorser. 

6th.-^rd  October,  1864,  a  draft  for  £200  Currency,  drawn  at  Montreal, 
by  the  said  firm  of  A.  Cuvillier  &  Company  on  the  said  firm  of  Henry  Bull  & 
Company,  at  Belleville,  in  Upper  Canada,  payable  to  the  order  of  Maurice  Cuv- 
ilher  at  twenty  days  sight,  discounted  by  the  Bank  on  the  said  23rd  October, 
at  th^  like  special  instance  and  truest,  and  paid  to  the  said  Maurice  Cuvillier, 
protested  ff>r  non-acceptance  on  tfte  Srd  November,  and  for  non-payment  on  the 
26th  November,  1854,  at  the  instance  of  the  Bank  aslholder,  with  due  notice  given 
to  Maurice  Cuvillier  as  endorser.  "   .  , 

Yth.— 23rd  October,  1854,  a  draft  for, £460  Currency,  drawo&t  Montreal,  bV 
the  said  firm  of  A.  Cuvillier  &  Company  on  thesaid  firm  of  Henry  Bull  &  Com- 
pany,  at  Belleville  aforesaid,  payable  to  the  ordet  of  Maurice  Cuvjllier  at  thirty 
days  sight,  discounted  by  the  Bank,  at  the  instance  and  request  of,  and  paid  to 
MaHnceCuvillier  as  aforesaid,  protested  for  non-acceptance  on  ^he  6th  November 
1854,  and  for  non-payment  on  the  6th  Dec«Hnber  following,  at  the  fastaijce  of 
the  Bai^k  as  holder,  .with  due  notice  given  to  l^aurice  Cuvillier  as  endorser 

8th.-3rd  September,  1854,  a  Promissory  Note  made  by  Jer6me  Grenier  for' 
^176  148  6d.  Currency,  payable  at  four  mpnths,  t<!s  Messrs.  A.  Cuvillier  A  cl 
^»i)rder  at  the  Bai»k  of  Montreal,  by  them  endorse^  to  the  said  Maurice  cX 

tV:  *"1 1        *?  *^*  ^""^  protested  for  non-paymenton  the  llth^Jann  " 
1886,  With  due  notice  given  to  Maurice  Cuvillier 
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»»rtc  of  SritUh  the  widow  of  the  late  Honorable  Austin  Cuvillier,  Mary  Anno  Cuvillier  and 
V8.  Luce  Cuvillier  pleaded  by  tlxception peretnptoire^ 
'ct  kl, .  *"'  lo"  Que  le  dit  acle  degarantie  ou  de cautionnevunt  du  26  Juillet,  1840,  devant 
"  U-dit  Afire.  Douctt  et  son  confrire  NotaireSi  eatfrappi  de  nulliti  abaolue  tt 
"  nc  les  lie  aucunement  avx  tcrmea  d'icelui  comme  catUionjiplidaires  du  J)i- 
"/endeur  Maurice  Cuvillier  pour  Jepaiement  des  pritenduSt  lotnmet  reclamies 
'^ par  la  Demanderesie  (iheBank)  en  sa  dicldmtion," 

2o.  "  Que  si  les  D6fendeurs  sont  devenus,  par  le  dit  acte  do  cautionnement 

.  *'  du  26  Juillet,  1849,  cautions  solidaires  du  D^fendeur  M^rico  Cuvillier  envers 

"la  Demanderesse  (the  Bank)  cc  na  pourrttit  itre  tout  au  plus  que  pour  lo  paie- 

*'  ment  descrdances  qu'aurait  ou'pourrait  avoir  la^emanderesse  centre  le  D6f- 

••  endcur  Maurice  Cuvillier,  soit  comme  tireur,  endosseur  ou  accepteur  sur  traitcs, 

"' '  -    ■     ■    "'     "  lottred  dojohange,  billets  nogooiables,  spit  comme  autrement  debiteur,  et  Ics- 

*  -X  "quels    cr^anced    en    autant    que  le    dit    Maurice     Cuvillier    en-    scrait 

'  "  devenu    debiteur     awe    divers     titres,    ci-dessus,    auraient    pour    source, 

♦'  cause,  valeur,  considdrations  ou  objet,  so  it  la  LiQuroATioN  ou  le  reolbment 

*'  des  DETTES  et  AFFAIRES  DE  LA  OIDEVA^T  SOCIETE  OOHHBROIALE  DB  CuVILLIER 

%■ '  "  &  Sons,  comfosee  ou  dit  feu  l'honorablb  Austin  (Suvilliei»,  et  des  dits 

3  "  Austin  Cuvillier,  JUNIOR,  et  Maurice  CaviLLisR,  soit  le  oommerob  indi> 

"viDUELdu  dit  Maurice  Cuvillier,  c*est-&-dire  tout  oohmbroe  que  le  dit 

-  "  MAURfCE  CyVILLIBR  FftRAfT  POUR  SpN  SEUL  COUPTB  et  PROFIT  INDIVIDUEL." 

'  "  Que  par  le  dit  acte  de  cautionnement  les  dits  ^efendeurs  ne  sent  point 

"  devenus  cautions  solidaires,  pour  le  paiement  de  crSaiices  fondles  sur  traites, 
"  lettrcs  de  change,  billets  sign^s,  endossis  ou  acceptSs  par  le  dit  Maurice  Cuvil- 

:  *  "  lier  ou  sur'^autres  titres  et  qui  auraient  pour  source,  cause,  valeur, 
"  considerations  oti;.; pbjct,  le  commerce  du  dit  MoMrice  Cuf0^f^  fait 
"en  soditi  avecd^mtres,  ni  ponr.le  paiement  de  cr^ances  f^Q<^^  sur 
"  traites,  lottres  de  change,  billets  sign6s,  endossds  ou  acceptds  hors  de  son  coin- 

'  *^  merce  individuel,  n^ayant  p<u  pour  cause  ou  dhjetiin  attMnerce  iridividuel  de 

"  sapart,  etn'itant  it  son  igard  individuel  que  des  obligations  ou  dettes  d'un 

*VCARAOTfiRE  Civil,  NPN  d'uN  CaRACTERB  COMMERCIAL." 

*.  "  Qi^  le  dit  Maurice  Cuvillii^^. ft  la  conn^issance  du  public  en  Canada  et  aill- 

"  euTS  et  de  la  Demanderesse  en  particulier,  a  immidiatement  im  presqu'immi- 
"  diatenient  aprSs  la  datedu  jdit  aote  du  26  Juillet,  1,849,  oess6  de  foiretonamercc 
"  pour  son  compte  et  profit  individuel  soit  ftMontr£^,'^it  ailleurs,  que  ro^me 
*'  depuis  le  printems,  1851,  jajj^ue  vers  le  ler  Mai,  1862,  le  dit  Maufide  Cuvillier 
"  ft  la  connaissance  du  pubIraVMontr6al  et  ailleurs,  et  ft  la  connaissance  par- 
"  ticuliire  de  la  Demanderesse^  a  commerce  en  sociStS  au  dit  lieu  de  Montreal 
M  avec  Austin  Cuvillier,  junior,  son  fr£rb,  sous  la  raison  spciale  de  '  A.  Cuvillier  , 
«  &  Co.Vqa'ensuite  depuis  le  commencement  de  kai,  1862,  jusqu'ft  anjourd'hni, 
'*  lo  dit  Maurice  Cuvillier,  ft  la  connaissance  du  public  ft  Montreal  et  ailleurs  et 
•  _.  **  delajDemanderesse  en  particulier,  a  commerce  en  80ci6tdet  commerce  en- 
*  core  en  socii6td  au  dit  lieu  de  Montreal  avpc  le  dit  Austin  Cuvillier,  junior,  son 
**  fr6re,  et  Edwiy-d  Chaplin,  sous  la  raison  ^sooiale  de  '  A.  Cuvillier  &  Co.',  qV 
«  enfin  de|)tiis  le  dit  acte  du  QS'Juillet,  1849,  le  dit  Maurice  Cuvillier  »'  a/ait 

"  de  Montreal  ou  aiUeurt.  ^ 
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«  pl?!rIS  rlrr'5?  n'"?'aC'^''«'™^"^^     ofa la Ddclaration.  tiroes lUn. or  BHtu,. 
par  le  d.t  Charles  it.  Cmhi  ^New  York  sur  le  dit  Maurice  CuvilKer.  et  par  ^n^«^' 

«  Id  Zn,?T     "  "'""*  ^^  "'^'^^B  «"  le  dit  Maurice  Ouvillier  ot  par  ^"W^- 
-  oLT^I     .        co„„«,s8ance  pafelidre  do  la  Demanderesee,  o«  dcs  per- 
onnes  g6rant  ou  administrant'ses  affaires,  ^e  pour  le  compte  profit,  PinZi 

?/,   if,    ^"'''"'*'' J""'°''' «*'«  dit  Edward  Chaplin." 

lui  dt  on  aj^nt  accept*  icelles  dites  traitea  et  lettres  de  change  en  derniofjieu 
^ment.onn6e8,»'AKT.,„'„.PH,„.oMPocBiTA„  u^J^r>J^^ 

«  «  ?  1;*l'  ^'t*^  ""^  '*'*^^  ^«  ^'^''S*'  *'»«  t'^^e^  P"  »e  dit  Castle  et 

escomptjSes  k  New  York  par  la brancheloftl'  agenco  de  laDemanderes^vant     " " 

acceptation  d  .cellos  par  le  dit  Maurice  CuvilUe,  ont  ainsi  6t6  tirl^eTro  " 

t^esBur  une  letlre  de  credit  ou  reconnaissance  par  4fit  consontie  eSe 

par  le  d.t  Maurice  Cuvillier  k  la  Demanderesso  4  Montreal  V  laq  e  if  „n 

c  6d.t  &  „„  .nontant  tres  considerable  avait  6t<5  ouvert  en  faveTr  du  dit  cLlc 

"^tZ^f^^^'^'  '^"'""«'  «'«"«««-'  d'honoreret:c2ep^ri^ 

«  it  et  rj  t;    t     T"^"""  """^^  ^^  '-''"''«  «"'  '«  ^'^  Maurice  Cuvil- 

«  York     O  .  r"    ' ''"  *«'""'  ^'  '*  Demand^resse  oscompterait  4  New 

York.     Q„  en  ayant  ams,  s,gn6,  fionsend^t  delivr6  la  dito  lettre  de  credit  ou 

Cuvilhor  (et  ce  k  la  connaissanbe  de  la  Dentflderesse)  n'a  agi  gue  pour  k  "^ 

KT  N  A  BTK  QO'uN  PRBTB  NOM  POOR  lOELLB  SOCIEIE  " 

«  nl?i?J-T  P*".',  ''"r  *^'  '^*"^'  °"  ^""''^^  m^nn6es  en  cetto  cause  tirde^ 
«  II    n       "^'''  ''  r'^^P^^^^  ^  Now  York  par  la  dite  branche  on  I'agenco      ' 
de  la  Demanderesso  les  montants  rdalisd.  par  lourtcompte  ont  fait  Lme 

^^  Castle  et  la^tejoam  du  dU  Maurice  Cuvillier  aHec  «m  dit/rire  et  le  dit  '. 

Edward  Chaphn  et  rum  enire  le  dit  Castle  et  l^t  Maurice  Cuvmiet, 
^otteadu  que  les  d^tes  traites  au  lettre  de  cAan^e-KB^W^AiBNT  t.  d« 

Mauricb  CcvauEB  que  KOMlNAtBMBNt,  loiis  conijernaiealln  r6alit6  la  dite   ^ 
^^  «)c,6td  avec  son  d.t  fr^ro  et  le  dit  Chaplin,  dans  fes  litres  de  laguelle  sodAU 
figureat  toutei  fransactians  de  ce.  genre,  bt  cb  aTlaconnaissancb  db  la  db- 

MANDBRB88BOC  DBS  PBRBONNHdoBRAlilsE'^  AFFAIRES."  ^ 

«  Qu^ainsi  les  ditcs  traitos,  &c.,  tirdes  par  le  dit  Castle  i^rant  m  U.  des  sur  le  dit     ' 
^^  Maunce  (?uv.lher  et  acceptdespar  ce  dernier  et  I'escompteou  le  ppduit  d»icelle" ' 

-Hir^^^-AtWT  ^."*  P°"  '*  ^'"'"P'^  ^«  P^fi**  '''°«f^t  «t  leskairtjsde  la 
d.tesoc.6tddad.tMaunceCavillieravecsonfr6reotKO.ro«;»i.AUQ«iDATiOKEr 

^^  LB    BBOLBMBNT  DBS   AFFAIRES   DB    LA  DITE  CI-DEVANT  SOCIB^B  DB  CuVILUBB        ,  - 

^  A^  SONS,  DA«8  LAQUELLB  BTAIT  A880CIB  LB  DITFI^r  HONORABLB  AuSTlN  CuV-      " 
^  ILLIBR,   KON  PLCS  QUE  FOUR  LB   COMMERCE   INDIVIDtfBI,   OU  A   l'oOCASIOK  d' 

^  AuouN  COMMERCE  iNDiviDUEL  DU  DIT  Mauriob  Covillier,  les  dits  Defend- 

-^muiont^pomt  dovo»a;>^  tremrtronv^nt  point  on  vertu  da 'dit  acte  de 

Cautionnement  du  26  J«iUct»  184»,cautions  solidaires  da  Difendeur  Miurice 
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BMkof  BriUib«  Covillier  envers  la  Detnsndercsse  k  raison  do  I'acceptatio'n  par  le  dit  Maurice  ^• 
A     cu  fill     "  GHvillieF  d'icelles  ditea  trajtea  tlr^»  pr  !5  dit  C8«tle  et  parianfc  ne  sont  point' 
'etal.        "  teniis  envers  la  Domanderesse  au  paioment  d'tcollea  dites  dernidreB  traiUs  ou 
"  lettres  de  change."^'  «"/ 

"  Qa'en  suppoKint  (\\i(i  la  Detnandoresse  on  Ics  personnes  g6rant  ot  admi-    • 
"  nistrant  808  affaires  n'oussent  pas  conmi  que  le  dit  Mhurice  Cuvillier  en  consent  jnt ' 
"  &  la  Domandoresso  la  dite  lettro  do  crddit  en  favour  du  dit  Castle  et  en  per- 
•  "  mettant  k  ce  dernier  do  ^irer  ear  lui  et  on  accept^t  les  dites  lettres  de  change 

•  ou  traites  mentionnSos  e^  cetto  cause  tirdes  sur  lui  parole  dit  Castle,  n'itait  ^ 
I                   **  que  le  prite-nom  Ae  B&  diie  80ci6t6  commorcialo  avec  son  dit  fr^iw  et  lo  dit    , 

'' EiytMdGhiii)\m,<it  n*agi»8aitqi(£  poiir  lemmpte,le  profit,  etrintMtcPicelle 
'*  demtire  $ocieti,  les  djts  D^fendours  ne  seraient  mfeme  pas  dans  ce  cas,  en  vertu 

-~-^-— — '---  "  du  dit  acte  du  26  Juillet,  1849,  tonus  et  obJig6s  comme  cjiuti^Hs  solidai^s  du 
"  Defendeur  Maurice Cuvillicr  en  favour  do  la  Demanderesae  k  raison  et|*r 
"  suite  de  Paccoptation  par  le  dit  Maurice  Cu\illier  des  dites  traites  on  lettres  do 
"  change  tiroes  par  le  dit  Castle  en  autant  que  la  valeur,  cause  oil  eonsiddration 
"  d'icelles  dites  traites  ou  leUrfis  do  change  non  plus  quo' JIa  caqls  ou  la  con- 
»•  sid6ration  do  I'acceptation  d'icelle  par  le  dit  Maurice  Cj||?illier  ne  concernaient 
"nila  liquidation  ni  W  viglement  des  affaires  Se  la  rftVe  ci-devant  tocUti  de 

-  •  <*  •  Cuvillitr  &  Sons,'  ni  aucun  commerce  individuel  du  dit  Maurice  Cuvillier, 

,     «'  et  attondu  que  i'acceptation  d'icelles  traites  ou  lettres  de  change  par  le  dit  Mau- 

'"  rice  Cuvillier  ne  constitckbait  a  son  koard  que  dks  orkanoks  d'un  oarxc- 

^  ««  TERB  PUBBMENT  CIVIL    BT  ?N0ir  COMMBBCIAL  ET  NON  UE  AVBO  LB    REOLBMEKT 

"  ET  LA  LIQUIDATION  DB»'dITK8    AFFAIBB9   DE    LA    DITE  CI-DEVAST    SOCIETB    DE 

'  •*  Cuvillier  AkgoNS." 

•«  Qu'ils  ne  sont  nullement  tenus  ot  obliges  comme  caiitions  solidaires  du  De- 

"  fendencJilauMce  Cuvillier,  m  paiement  des  dites  traites  ou  lettres  de  change 

'  i  "  montionfides  en  cetto  cause  tiroes  par  le  dit  A.  Cuvillier  «fe  Co.  sur  Henry 

.  . "  Bull  &  Co.  payables  k  Tordrpdu  dit  Maurice  Cuvillier  etendoss^es  parce  dcr- 

»«  nier,  ni  an-  paiement  du  billet  du  dit  Jer6me  Grenier  en  favour  de  A.  Cuvillier 

"  &  Co.,  endosse  par  cos  dorniers  et  onsuito  endosse  par  le  dit  j^aurice  Cuvillier, . 

*•  {^ttendu  que^la  valeur,  cattse  ou  consideration  des  dites  traites  et  du  dit  billet i^ 

j^qui  viennent  d!6tre  mentionnis  en  demietr  lieu  non  plus  quo  la  valeur,  cause 

"  ou  consideration  du  dit  endossement  par  le  dit  Maurice  Cuvillier  sur  icelks 

'^  derniires  traites  sur  icelui  dernier  billet  ne  concernaient  m\a\\qmd&tionet  le 

*  riglement  des  dites  affaires  de  la  dite  ci-devant  sociiti  de  Cuvillier  &  Sons 
"^                  "  ni  aucun  commerce  individuel  du  Hit  Maurice  Cuvillier,  mais  concernaient  les 

"  affair^  de  la  dite  sociit6  de  A.  Cuvilliet  &-€o.^  et  ce  d  la  connaissance  de  la 

^  Demanderesse.    \  '       .  <fc 

"  Que  d'aillenrs  en  supposant  qu'elles^^'enssent  pas  concern6  icelle  demiere 
i  £    "  soci6t6,  rendossement  par  le  dit  Maurice  .Cuvillier  sur  icelles  derni^res  traites 

7'      7    ^  "  et  sur  icfelui  billet  constituerait  d  Vigard  du  dit  Maurice  Cuvillier  unbobli- 

"  gation  nullement  Hie  H  aucfin  comAierce  individuel  du  dit  Maurice  Cuvil- 

"lier,ni  au  riglement  des  affaires  de  la  dite  ci-devant  sociiti  <fe  Cuvillier 

**  <fe  Sons  eLpartaat  ne  timhaait^pt^:^ 


TT — 


.  **du  dit  26  Juillet,  1849. 
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Queles  w>dm»  ou  tnontents  rdalisfis  par  lea  cMompte.  des  dites  trait«8  ou  Bwk  of  BriUtf. 
lettres.de  change  rt  bifl«t  montionnds  on  cotte  cause  n^ont  m  hi  pour  lo  *'"'*'Vi^»  ' 
rdglomentetlaliqtiidaijon  des  affaires  de  la  dit,  cWeyant  8oci6t6  de  Cuvil- 
I.er  ASons,  ni  pounV^gard  d'aucun  commerce  individuel  du  dit  Maurice  Cu- 
Tillier,  m*s  q^'ik  I'ont  <St6  pour  lec^mpte,  Up^fit  et  I'intirmde la  dite ,o^ti 
AyCumllmd!Co.,damle,  livres  d^  laqmlle  dU  fyurent -tt   qm  tout  ce 
qmaengm  aeuheuhlu  connaismncepletffe  et  entiire  dela  dite  l^emandereue. . 
'  ou  des  pmometgtrant  sea  affaires.^'  ,,- 

^  "Qu'atte?^  ce  que  dessus  les  djts  Ddfend.eu«  neson*  nuliomeaVtenoM' et 
obhg68  au.  paiement  d'aucune  des  dites  8ommes.reclam6es  par  la  Demanderesse. 
^^  icelles  dites  sommes  ou  pr6tendues  criances  no  tombent  V>int  sous  I'effet  dil 
cautionnement  que  compftrte  lo  dit  acte  da  26  Juillet,  1840." 


Issuahaviug  b^ri  jWned  and  evidence  adduced  by  the  parUes,"  the  judgment 
now  under  review  was  pronounced  on  ffio  30th  of  April  'JSSS 
^Maurice  Cuviilicr  though  one  of  the  Def^dants,  w«i  examined  as  a  witness 
on  behalf  of  his  Co-defefldants  although  his-testimony  was  objected  to  by  the 
Bank,  a  motion  was  made  to  overrule  this  testimohy,  and  to  strike"  it  fromthe 
tylej«nd  the  jjidgment  be^ns  by  disposing  of  this  motion  which  is  rejected.     . 
The  CbWemw^,  as  given  in  the  Court\elow  are  "  that  the  said  tlainUff ' 
^  hath  failed  to  establish  th»,  material  allegitiqps  of  iho  declaration,  and  par- 
icuUrly  that  the  said  Defendants  Angeli<ji,e  0,villier,  Mary  Anne  CuvilL 
and  the^d  Lttcc  Cuvilfier,  are  liable  in  'maimer  and  form  as  complained  of- ' 
then,_ "  that  it  is  folly  established  ih  evifee  by  the  said  Defendants,  thai 
^e  bills  or  drafts  and  pr^issctfy  note  sued^n  in  this  Cause,  Were  not  given  by 
|.  the  said  Maurice  C^villier  to  the  said  Plaintiff  in  this  cause,  in  the  prosecution 
of  any  busmess  carried  onn)y  the  said  MfMirice  Ctfvillier  either  inmndina  up 
^  the  business  o/tJie'Iat^Jlrmof  Cuvillier 4>  Soni  orin  carr.ying  on  dnybuHnei, 
/Of  trade  and  commerce  in  his  own  na»M€,  farther  that  the  said  Defendants' have 

fully  established  by  legaf  and  sufficient  eviden^hat  the  drafts  orbiiofex-  . 
"  change  firstly,. secondry^,Vthitdly  and  fSurihl^r  sued  on,  &c,  were  «ccer/ted  by  the 
said  Maurice  Cuvillier,  an4  were'  discount  by. the  said  PlainHj^/Jfhe  benefit 
o/the  firm  0/ A,  Cuvillierdk  Co.,  o[x,Uch&rm  the  said  Maurice  Cu^llfc^ 
was  a  memUt\andthistotheknowledyepX  thk  saidPhi^ff^'  then  «that  ffl. 
1  f^.  P«^«nd«nt8  are  nof^^Hable  to  t%^PlaintifiJ-a4  the  surety  of  the  sailT 
Jfkdnce  Cuvillier,  as  the  said  drafts  or  bills  of  excha^  «,«•«  «o«  (?;,«,««««? 
h  the  said  Phinttfffor  the.said'Maunc^  Cut^Her,  in  theprosecuHoHo/aZ 
separate  tradepr  commerce  either  in  his  own  nam&^tm  winding-lip  the  affair* 
"  of  t^  latejirm  of  Ciii,im^  S  S^."  W^  ^  ^  '^^9^r,  .  ^ 

•  Next,  "  tlyttihe  eeveral  draftsybill?  of  exchange  dra^n  by  the  sailik  of 
I'A.  Cuvill|fer  <SeCo.  on  th*  .flj4^f  Henry  Bull  &  Cq.  of  Mleville,  InTRor  of 
„  ,]  ««<i  punce-CuVilfier,  and  discounted  by  the  said  Piaintifl^  were  ip  point 
^^of  fact  dicounted/or  the  benefit  o/ the  said  firm  of  A.  Cuvillier  &  Co.  as  the 
«    ,J^T^^  Cuvillier  the  payee  and  endorser  of  the  said  bilh,  was.  at  the  time 

of  thp^ifcawiBg  and  endorsing  oi^t^e  sajdjills, «  mcm&gr  of  the  said  firm  of  4.. 


'  *, 


■  •f' 


-i:- 


^f^O^d  of  Henry  milira:^ofSeWeville,tO'the  kmwUxheJ^         K  ~ 
the  said  Plainti^;J{wtiiet, « that  the  said  piomissoiy  note  madejiMh^ned'      ^      " 
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vk         •*  (thdoned  by 


I  Ant.OujUl|cr.  ..^^  'taidJtm^''A.  Ctf^llier  &  Co 
^V)«uattheikxnutivMai»%eimb</r,a\ 
*'  further  *'  thl^t  th%  daid  last  montiom 
<*  tiii>\di*couni^for  the  taid  I 
"  orjhtineft  ar'in  the  winding-up 
-     ^  "*•  "/Sbi^,  and  bjrTeahon'tlieribf  iio  aition 
' , "  Ui  t^\»\  the  p%ment  thereof  froiifa  the 


e  Qrenier  in  favlo^  of  the  finn  of  A.  Cuvillier  k  Co.,  ajid 
Isaid  Manrico  Cuvillier,  wo^  aUo  diicounted  for  the  benefit 
whithfirm  the  naid  Maurice 
I  jto  the  humUdge  of  the  sati'. 
U  of  exchange  and  promj^ry 
iMieffin  eartyituf  on  atui  tgpa\ 
iffa,ir$  of  the  l^e  Unm^  Cu 
law  hatll^j 
'efendii^ 
'eed  df 
% 


th 


Hjtie  Guvllfitr,  undcl|  and  by  ^rt)^e  of 
lilaration  of  the  said  PJain^i 

jqu^'tlSuiflier  Mary  "i^ 
'them  to 


ption  of  the  said  Ant^ijj 
Cuyvllior,'/^ 


»d  Angefl^u^  Cuvillier^  lHai 
-  *hQ  a^fltt'^with  coe^J*  • 


(Miliee  Cuyillief  upon 


lli>  O^rrenfcy,  with  intpresj^nd  cDsts 


Vi? 


>v 


i,||tj^fi(6t  point  \rlncU  prosents  itself 
t£  ^ipile«»^  for  tW  Defendanlii,  hlbbe 


pjiiig  beeii  entel-ed  up  as  against'hiin  at  j 
'^'  1^1  this  ruling  ^le  case  of 'Worrflll  vs.  Jowi 
feeU2,  Queen's  B^nch  Reports  734,  werfe  cHe 
these  ^caats  th&  witness  bad  suffered  a  juidgni[en1^ti;|r| 


th^  ad* 

CVde- 

fi#of 

i'j^in- 

ly  the 

wtks  tendered  t>y4h^  !^laintiff  and  not  as  in  tliife  caadrlf  Oo. 
eileral  ru)&  wMeft  Excludes, the  evidence,  of  a<  partjrl  to  the 
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a  eti 
of. 
ftindtt^  a;n{fQ(:r^ 
16  e:^thi^lti«^^  ,l»  8"PJ 
^atit  395,^i|^^ipe  vs. 
iQudoittB,  m( 
And  tl)e  te8timc>i 
4- '  Th 

Jwhe  rtile  to  be  followed  in^iMciwo  1  Ch-eenleaf  on  Evidence  Prs-,, — 
tF^IBis  to  be  aSinitteiil  that  tie  jude^e^Js  in  -t^is  respect  faulty,  l>ut  U  i&  safd 
JHtniVtl^  complevon.bf  the  CAse  is  not  cha^|ie(i  )>y.the  rejection  of  the.  evidence 
Vi^ficeCuvillieil'       ■   -,f '       v,  >::  '    *  ■.    ^        V'        '^-.  ,,  .  , 

B«i?«^rQ  proceeding  further, 'it  is  to  b«  nojiiced  that  the  Defendant^S;  hlye  not\ 
fJleg^d  ia>tb«ir  exception,  tlte]t%e  blsiness  of  the  firm  of  (Cuvillier  A^doiiswa? 
fv^r  wound  up,  ,or  that  Ihe  liability  of  the  Defendants  under  the  Deed»iVa8  ever 
VUachargf^or'  that  it  nisver  attached  at  all.  ifow  in  express  ter^s,  the  jD«|feiD^ants 
bVl||i|}iiabte  "'f&c  alT  debts  heretofoi^  contracted, "  and  generally.fo^  jilll  the 
j>rl^«bif«nd'iut{Ure  2M&t7tfte8  of  tlie  said  Maurice  Cuvillier.     '.  iv 

u  Xh9,  liability  of  the  Defendants  was  undert&ken  for  **that  the  $aid  Mouriee 
^^t^milier  hath,  tince  the^death  of  the  mid  kite  Austin  Cfuvillier,  ixtmed  on 
'^%d  i)roposos  to  carry  on  trade  and  comm<prcd,in  thu  City  and,^ls^|faere." 
"  Thmt  object  vfta  "  to  enabte  him  to  dt;^  an^  to  meet  ^he  engagemiSaliiithe 
^4aid  Uaefim  of  CwHllier  &  Sont"  for  wfiicH'purpose  "*  he  will  requi4 

tmd^pecuniary  assistance  k^  contiderahle  extent  from  th§  sai 
"  ihe  third  and  fourth  P^l'f'yBBilgectivel]/."    In  what  relatid 
Defendanto,  stand  towardqMpR)ther  ?  ■■  The  firm  of  Cavil 
if-^y- l|rtfr~  Honorable  Austttt-CuvilHcfc:  and  hia^^ 


%ts 

w 

[>artie8, 
Cbm* 


'  the  young^  and  Matinee  Cuvillier,  had 


l^n 


in  dissplved  on 


£y^r> 


■  L-: 


COUl 


URT  OP  QUEEN'S  BENCH,  1869. 


253 


\ 


1840,  by  the  death  Of  the  father.    On  the  26th  of  the  wae  month  o(  July,  the  »«>«  ot  Brtthk 
deed  in  question  is  signed  in  tlie  absence  of  Austin  Cuvillier,  the  younger,  *'^'V^"»* 
Jin  England,  by  Dame  Mario  Claire  Perrault,  the  widow  of  thd  deceased,  prosump-  ^'^'S'it^ 
Jiydy  commune  eh  hitm  with  her  husband,  and  her  three  daughters,  his  natural 
oirs.    The  Defendants  had  an  interest  in  the  liquidation  of  the  affairs  of  the  firm 
ii^ll^er  A  Sons  manifestly,  and  Austin  Cuvillier,  the  younger,  who  was  ox- 
ned^lw  a  witness  for  the  Defendants,  swears  that  "after  the  death  of  the 
if'  Honorable  Austin  puviUier,  in  the  year  1849,  MauHoi  Cuvittierjoas  appointed 
*%  the  family  Cuvillier  to  wind  up  hit  affairs,  at  the  same  tk^  with  his  own 
pusiness."  •,  /^  ' 

I  Maurice  Cuvillier,  as  the  Defendants  witness,  says,  "lam  positive  that  I 
'  commenced  ^^ftiding  a^  the  estate  previous  to  the  execution  of  the  deed  fil*d     — 
•'  m  this-cause  by  the  Plaintiffs  as  their  Exhibit  number  2,  (the  d«jed  of  the  6th 
•'^  July,  1849).    I  Ceased  to  wind  up  the  said  estate  at  the  time  mentioned  (about       \  ' 

•|  November,  1850,  )  in  consequence  of  its  settlement  b^ing  coin|)leted  6y  tJie 
''purchase  by  my  brother  Austin  and  myself  from  the  other  heirs  of  my  late 
"father  of  all  that  remained  due  to  it."  I  think  it  right  at  the  outset  to  notice  ' 
I  the  marked  distinction  between  the  posHion  of  the  Defendants,  and  that  of  ordi- 
nary sureties  under  the  usual  cau'ionnemmt,  although  subsequently,  it  will  have 
to  be  discussed  more  at  fength.  Maurice  Cuvillier  was  their  attorney  or  man- 
dataire,  and  in  undertaking  for  him,  they  undertook  for  themselves  in  the 
management  of  the  common  business  of  all,  and  their  joint  interest. 
^^  "  The  account  with  Mr.  Maurice  Cuvillier  was  opened  (at  the  Bank  of  British 
"  North  America)  in  July,  1849,  and  continued  up  to  the  Hme  of  the  failure  of 
"  Maurice  Cuvillier."  Evidence  of  David  Davidson,  the  Cashier^  a  witness  for  , 
"  the  Defendante  (Page  36  of  the  printed  Record,  line  16).  ' 

The  ease  with  reference  to  the  four  bills  of  exchange,  drawn  by  Castle  and 
discounted  at  New  York,  stands  upon  a^  different  footing,  from  the  drafts  drawn 
by  A.  Cuvillier  &  Co.  and  the  promissory  note  of  Jet6me  Grenier.  The  bill 
transaction  is  distinguishable  from  the  others,  in  this  important  respect,  that 
neither  the  name  of  A.  qpjiHwr  A  Co-  nor  Bull  &  Co.  appears  upon  the  face 
of  the  paper,  the  acceptance  beffig  that  of  Maurice  Cuvillier  alone. 

Upon  the  theory  of  the  defence,  it  was  for  the  Defendants  to  shew  that  OxiC  ' 
transaction  did  not  come  within  the  guarantee  or  cautionnemait  and  to  connect 
it  with  business  foreign  to  the  purposes  of  the  deed,  in  order  to  exclude  the 
liability  set  up  against  them  by  the  Bank.    Let  it  now  be  enquired,  has  this  * 

been  done  ?  The  three  letters  or  requisitions  dated  the  9th,  10th  and  2l8t  of 


October,  8641,  «'^||^^ffn  of (jf^j^ills  drawn  from  New  York,  sued 
^^"'^♦iSr  ^^'^  ^°^4*^/'*    l&^'ito  be  noticed  that  the  originals 


upon  by  the  Ban  ^^_ 

are  printed  fomiMi  as  are  in  con^n  ^Te  il  the  Banks  with  blanks  whuih 
are  filled  uf  i|Writing,  and.tbat  the  concluding  p^^tibmof  tl^e  printed  foiya 
"  this  gnaranfoi  and  obligation's  intended  to  ^oi^  in  %oe,^.,^JJfei.nap. 
phcable  to  the  position  of  M|urice  Cuvillier  whensigniBg  theii;* .  ^e  ^ic^t* 

!!  !!JJ^^"^^,  ^"^^"'^'  '^"^  ^'J*  ^^q"o^t  to  the  Bank  is  "to  or^ji^  a  credit  to  be 

'' lofged  wiih  tlre-Managcr  STyouTBrancITiffl^^^  ,.,      '     bJ 

"  ^u're,  samj  place,  for  the  sum  of  5000  doliara  or  £125?'  (.3000  jlollars  oi?!l    '  > 
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tehA^Hiiteli"  -^^fiO,  and  4000  dolUts  or  £1260  respwUvoly)  which  is  followed  by,  "and 
|Ao«.Cu*rtmor.  **  ^  ^^'°^y  ""»"««  to  bono'"  hi«  <»raft  on-mo  fq^r't^is  amount  to  be  drawn  bbforo 
I       »»tl.        •^  the  20th  in«Unt  (the  28th  Want  and  the  SUt  instant  restively,)-  at  ten 
'  days  sight."  Pursuaat  to  these  requisitions  a  credit  is  opened  to  Castle  at  New 
'      •♦  York,  by  the  Banlc,  and  the  four  bills  drawn  by  Castlo,  on  Mjmrice  Cuvillior, 
"  are  received:  in  consequence.    T|je  deed  vf  the  26th  July,  1840,  stato«  "  that 
•  "the  said  MaCirjce  Cuvillior  hath  sihco  the  death  of  the  said  late  Austin  Cavillier 

'  "  carried  on  and  proposes  to  carry  on  trade  and  commerce  in  this  eity  and  ehe- 

^  .  Mr.  Davidson,  tke  cashier  of  Ujo  Bank,  when  examined  by  the  Defendants  as 

|«  their  own  witness,  is  askqd,  "  Were  you  not  informed  by  Maurice  Ouvillier 
J  ;'  "  for  what  purpose  the  orcdiU  oii.  New-  York  and  specially  the  proceeds  of  the 
f  "drafts  forming  Plaintiff's  Exhiblla  numbers   I,  2,  3,  and   4  were  to  be 

J'  used,  ^d  if  so  state  what  that  purpose  was?  "JBs  answer  is  "Mr.  Maurice 
""Cuvilller  applied  for- these  credits  in  favour  of  his  offrntinMu)  Tor^i,  as 
"  stated  to  me  in  connection  with  business,  which  M  managed  for  Bull  and 
♦*  Clrwipiay,  of  Belleville.    The  drafts  sued  upon,  formed  part  of  a  long  series  of 
"  similar  h-ansacHons  of  which  tBo  foregoing  was^  thf  only  explanation.  •Ire- 
"  member  to  Have  received.' "    The  same  witness  says,  •*  the  account  ^ith  Mr. 
"Maurice  Cuvillior,  was  openedin  July,  1840,  and  continued  up  to  the  time  of' 
"  the  failure  of  Maurice  Cuvil%ir,'»    The  Bank  positively  declined  to  have  any 
"  transactions  with  A.  Cuvillier  and  Compan;^,  *"I  am  certaih  that'  I  infofmed 
"  him  (Maurice  Cuvillier  )that  in  all  the  transactions  with  tl|^  Bank,  the  Bant- 
"  depvidcd  upon  the  said  warraotyi'»  the  deed  of, the  26th  July,  184».i"  the  papci' 
"  nouksUedupon  would  neva^  have  been  discounted  except  in  relianc^i^  that 
"  sccuriti/:'  "  I  recollect  distinctly  that  I  told  Mr.  Austin  Cuvillier  6b  oiorethan. 
'  one  occasion,  that  the  Bank  would  not  transact  any  business  teith  hisfirm." 
In  looking  at  these  four  bills  in  a  commercial  point  of  view,  their  .value  d-e- 
pended  ^on  the  ostensible  parties  to  them,  and  in  the  whole  process  of  Hj^m  ^ 
issue  anS  negotiation,  the  party  mainly  iatcrestcd  and  liable,  is  thq  indi#Ni«. 
Maurice  C^uvillior  the  acceptor,  upon  the  face  of  them.    Th^- Defendants  have 
sought  to  show  that  the  appearance  of  the  bills  was  fictitious,  tlbat  Maurice  Cnv  , 
illier  was  merely  aprite-nam,  and  that  the  party  really  inter^ted,  was  theJrm  " 
of  A.  Cuvillier  &  Co.    From  this  plea  of  the  Defendants  it  ^  to  be  inferred, 
that  the  resort  to  a  feigned  party,  must  exempt  them  from  liabili^.  But  admitting 
.it  to  be  the  fact,  that  Maurice  Cuvillier  purposely  omitted  the  name  of'; A.  Cuv- 
illier and  Co.  in  order  to  procure  a  discount  or  pecuniary  advance  which  woyld 
have  been  refused  by  the  Bank,  if  the  transaction  had  appearedin  its  true  light^  is 
the  Bank  to  be  m^e  the  victim  of  the  deception  ?,    The  Bank  tirasted  Mauri^ 
Cuvillier  upon  the  faith  of  the  Defendants'  deed,.ai|d  his  reprcs^tation  wheth«*|f 
true  or  false  bound  them  equally.    The  misappropriation  of  |iio  credit^  cstanot 
prejudice  the  Bank.    It  is  to  be- ascertained  however,  Jhow  for  the  DeTendai^l* 
are  justified  in  asserting  that  the  funds  obtained  by  ^aurite  Cuvillier  were  f|. 
sorted  to  fof  the  payment  of  liabilities  %  A.  Cavillier  A  Co.    Three  witnesses:  • 
depose  is>  this.   '  Austin  Cuvillier  says,  "the  drafts  1,  2.  .^  unH  4  w«rA  ^W 
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»  counted  atlT^IhTiff's  Bank  agency  in  New  Yorl^.and' the  prpceeds  were  ap?§" 
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pied  U>  me«t  engagomenU  oTour  firm  IbW^  '  Benjamin  «;  Curry  «y,,  iu„k  or  nnuri. 
tJwproo«cd«ofthodraf^,Vfa^ttu,tliecrodit,ofA.  Cuvilljcr  4  Od:  in  C.  H    '''^"  *-^ 

JAatlA'a    a/UMtiin4    xo^^^t    tiL     .1 <  ' 


\!  ^*'!!*  T*""*  *'""*"*  **'*»  th6iij,»»nd  were  aiawii  agaNl  pftrchaaea  of 
grocerie.  UxUm  in  New  York.    Tho  gaid  dnUU  were  charged  tn  A.  Cuvillior 
"  &  Co.'#  boob  to  C.  II.  Caatle."  " 

^^  Edward  Chaplin  aays,  "I  declari^'that  thoi,  drafta  were  made,  accepted 
agd  diMountcd  for  the  purpoees  of  beiji|p  u»ed  in  A.  Cuvilli ^A  Co.'.  bunineaB 
^    and  were  in  pan  placed  to  thtiircreditin  C.  II.  Castle's  acSunt  with  them. 
rh«account  >.  produced  a»  D,efendante'  Exhibit  nuhiberono^axia  is  in  accord- 
.nee  with  A.  Cuvillier  A  Co.VH>ooki  w^ere  they  stand  charged  to  H«id  Caatle: 
,.     ''r'J'^y  *'^»  *«co«nt  tKat  the  remainin<f  portion,  of  the  proceed,  of  the 
"  «ai3  dm//«  wa«  credited  by  Caatle  to  n.  Bull  4  Co."   -  ' 

^  J"»«  booksof  A.  Cuvillier  &  Company  trfve not  been  produced,  nirhaveany 
eitracto  from  them  been  shewn  ^t  proven  to  contain  true  entries.  Parol  testi- 
mony  cannot  supply  the  want  of  them.  Again  Defendants' Exhibit  number  one 
IS  not  proved. ,  It  pflrports  to  be  aft  acc6un,t  current  between  A.  Cuvillier  &  Co, " 
and  C.  H.  Castlp,  yilh  interest  to  1st  November,  1854.  The  debit  side  con- 
tow  charges  fron>  the  l8t~4th  November,  1864,  to  the  30th.--2nd^  January, 

'  u  n  X  *""'"*'*  "'''^  **°  "^''^'^  "^  ^^^^  «««•»  purporting  to  bo  drafts 
onH.B.  &Co.one  at  three  moftths,  and  the  other  due  12th— 15th  MaroK. 
It  it  not  balanced,  nor  dated,  nor  signed.  There  is  nothing  to  shew  that  it  was 
ever  rendered  by  Castle  or  any  other  authorised  by  him,  and  no  attempt  whal 

"    ever  has  been  made  to  prov©  any  of  the  items,  or  to  shew  whence  it  proceeded.^ 
This  paper  does  not  bind  Castle  in  any  manner  but  as  bbtwe^ihe  Plaio^iff  Ja 
the  Defendants,  its  contents  require  to^e  proved,  and  itisamere  piece  of  waSS 

*  paper  upon  this  record.  '  *  -    ^  *    I 

"'■  ♦•  ^""t  t"'*'"  ^*"''"'''  """^  ^"'■'^  "«  '"  error'whentlioy  speak  of  file  appfita- 
.      tion  of4he  pr^ceds  obtained  from  the  Bank  at  New  York.     That  amplication 
• ,  4id  not  he  withm  their  knowledge,  and  they  did  not'speak  from  surmise.  Curry 
nndertakerxo  pay  that  tba^drafts  "were  drawn  against  purchases  of  grocerii 
fortbem  (A.  ^uvdlier  &  Co.)  in  New  York."    The  .informal  paper  ^called  ac- 
count c«rrent,;,f  worth  anything,  shews  by  the  first  five  items  on  the  debit  siJe 
amountmg  m  the  aggregate  to  I5C^7d  dollars  out  of  a  total  of  16793  dollars 
added  up  6n  that  slde,^  that:  testead'  of  groceries,  the  drafts  are  made  to  meet  a 
.     balance  of  aocpuh^a^a  four Wcegt|.nce8,ofotherdraft8.    Austin  Cuvillier  says, 
Proceedswere  applied  t(%«et  engagemente  of  our  firm  there,"  as  has  b(in 

'    Zt  innn?7    '  ^"f '"P^^'^^  account  .cUrrent  of  C^tle  cbntains  two 
•te^s  of  1000  dolh^ns  each  credited  to  B.  &  Co.-thafis  probably  B,ill  &.Co.  a 

SvlZnlt  ;  w"^^^-'"'"^  interest^  although  mLc^  Cuvillier 
indrndually  had  an  .interest.  Ji  is  to  be  noticed  also  that  the  credit  iid«  of  this 
paper  d.s^^u«M  the  drafta  on  M.>C  pr^umably  Maurice  Cuvilliel from  one' 
CttSfiSr'^M:'  ^«^*''^-^-*<?---Ptanceofm^5:ft2 
'  n^i*L  T? V  i  '^' '^sS^  '*"•"'  ""^  *^«  2l8t  and  24th  October,  18^4  "  less 
«^B^  Co  lOfjpia^:'  imply  necessarily  another  acco^nlLrl 
"*"!»•  ^S^r  out  this  iH  neit 


North  Adaiica 

»«. 
Anf.Ca*1Uicr. 
.     elul. 


I' 
f' 


f 


^   ♦ 


\ 


't.d 


either  provfld  or  cyeii  alludt 


■WSdaiTte  to  have  examined  Caatie,  for  he  op  his  clerks  would  alone 
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COUBT  OP  QtTSSirg  BENCH,  1859. 


'■« 


I  %rth  Amirial '""T'**"*'  *"**  object  for  which  the  cfoilit  »t  Key  York  w«a  procured  and  in  what 
Am  o''iiiib    ""*""*"■  '''*•  '^'""'"  ruiaod  from  tbit  ROurc«  wero  applied  or  ditpoflod  of.    Tho 
'  Dofimdantu  thom«eIve»  hftvo  putthqijrown  conntrucHon  niwrt'tho  words  "Iom 
cro.lilod  U.  &  Co.,"  for  0 
that  tko  renuiininy  j\ 
*>Ca$tkto  n.Bullit^ 

'fhe  Court  below  Uq^  Wiw  in  error,  in  au!gnln(;  iui  a  ground  for  dlsmiM^i;; 
the  claim  of  the  Itank'upon  the  four  bill*  of  lixchange  in  qtioslion,  that  they 
*'  wore  accepted  %  the  said  lfaurio«  Cuvillic<^,^nd  were  discounted  by  tho  Haid 


:./ 


iH  Kaya  '•  i^  olj»ervo  by  thi«  account 
g/*  the  KtM?  dra/U  wa$  credited  b^ 


"  Plaintiff  for  tlie  bflneflt  of  the  firm  of  A.  Cuvi 
said  Maurico  Cuvillicr  was  a  member,  aj 
Plaintiff,    "^o  credit  was  in  the  namife  of  Cant 
purposo  h4tfainght  fit,  either  in  c<^nection  witl 
buHineB8,j«i'^at  of  A.Caviliicir  <b  Co.,  or  Bull  A 


of  which  firm  tho 
^iaigecf^the  taid' 
who  VM  free  to  ubq  it  for  any 
iMaarioo  Cuviltier'B  individual- 
Jo.  or  in  any  othor  way.     It 


Would  db  with  their  funua, 
te  j|nto;hiR  poas^ssion. 


^ 


'mi  ■ 


■^ 


tho  Bank  to  foresee  what  Cast 
;>Bt  all  control,  tlio  momaut  thoy 

have  no  knowledge  that  thcsti  dis^nta  wore  for  tho  benefit 

Cuvillier  &  Co.    Tho  Defendants  havo  itpt  pleaded  that  Cas- 

nom,  and  no  correspondence  bletween  him  and  A.  Cuvillior 

1&  (^.  on  the  Bubj^  of  these  credits  ia  produced. .  If  even  tho  individual 

account  of  Maurictfljuvillier  with  tho  firm  of  Austin  Cuvillior  A;  Co,  had  been 

produccSl,  th§  iteitiavrould  rcquir*  to  be  provqR  to  make  them  evidence  agal| 

tho  Batik.    The  statement  of  the" Defendants'  witnea sea  that  thp  entries 

books  of  Austin  Cuvillier  &  Co.  corresponded  with  those  in  the  account  k^t 

,by  ]|||[|nrice  Cnvttli*  at  tho  Bank,  is  worth  nothing,  it  is  no  evidence,  without 

'   tlfo  production  of  thb  i>M|k8  and  accounf,  neither  of  which  kro  before  the  Court. 

But  even  •beyond  this,  tlm  portion  of  the  testimony  is  disproved  by  theDefondanti 

.   themselves,  tho  Bank  acflbunt  Ijith  M^itirico  Cuvillier  must  have  stated  the 

amount  of  tho  credits  in  full,  plus  tli£  Bi^dc  charge  for  discount.   ,Th«i  books  of^ 

A.  Cuvilllcr.&  Co.  iteven  the^  cormp6^|«id  with  'th<<^]f»aper  called  account 

■   current,  would  tako.po  i^e  of  theiwo  thQiiiiisnd  dpUare  ^edited  to  Bull  &  Co. 

The  purposa  for  whi(!llwLde^S<lKis.9igno|lby  the  Dofoidants,  waS  to  obtain 

a  credit  with  the  Bank  in  favor  of  Maurice  Cuvillier,  to  enable  him  to  wind  up 

^"  tho  estate  of  Cuvillicr  dc  Jot^^^^iid;  to  engage'in  business,  bn.liis  acpount,  at 

Monti^l  ajtd  eliewAere.     -41^^.  •  ■      iiSi?       "^       "^        »*i,      " 

, ,      An  account  was  in  oonsoqllftnco  opened  by^Wte  Ba%  <»ith  hirii,^  Md  in  \ii^ 
individual  name.    The  firm  of  A.rCiivillior.&il!i>)had  a« existlSce.brf^o 


* 


i^ffWitb 


ti^PPHitb  ^Qvfllier  &  Co.  -oWtho 
atve  ousted  prior  to  1851,  wben 
'od|in  thd  business  in,  ths Mature 

timi 


apart  frotti  CuvjUier„&  Sotf^o 
,  ( part^pf  Maurice  Cuvillier  is  protend 
■'•^haplhi  Bay,8  '^  N^iirice  Cu?iMjer°too^ 
'    o/aj^tieniiavin^  H  »^ir«'(w|at  shariJ^ »/i  tm profiu  and  fmrtaking  of  ihc 

#|k^t^t^'V  Tfae-^declar«t'um'of  partnenifpit'r«r()uired  by  tJie  Provincial  Statute 
fho 'l2  Vietoria  cli«p|i0r%6'"!9  imadd.by'  Ajistin  Cuvillier,  Maurice  Cuvillier^ 
%ind'^wa«d  Chaj4in  at  the  office  ioff  tho  Prothonotary  on  the  21st  July,  1862.*^ 

^Schedule  Jifo.  40).  ^'^        ,.,     °°      ,^,  *    - 

■ "      Ititt  dccUranoB  is  6f  cdUnte  prodf  against  the  partners,  yot  though  noi  prooT" 
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COURT  OP  QUEENS  bMcII,  1869. 


^c 


An*.  OuVuiiw. 
HI. 


••to  third  partly,  Uking  for  grtntocl,  iho  date  of  18B1  or  that  of  Miiy  or  Juno,  B*rtV  nr  nntuh 
ISaZ;  thero  wa«  an  interval  Ixitw.on  micli  .lato  and  tho  2fllh  July  1840  wh«n  '*""''*»*»«• 
Uio  Dflfondanlii  .ignod  tho  died  upon  which  tho  Bank  ha*  brought  il»tmi  Dur- 
mg  the.«,twoyo«r«„r  thrco  yearn  a,  .ho  ch«o  „,»y  bo,  tho  account  between 
Maurice  Cuv.lhor  and  the  IJank,  according  to  tho  pretentions  of  the  Defondanl. 

that  of  A.  CuTilller  &  Co.  If  tho  ovidenco  of  Maurioi  CuTillior  i.  to  bo  received 
he  corumued  t»  wind'op  tho  E.Ute  of  Cuvillier  &  Son,  till  November,  1861. 
when^nd  hi,  brother  Au,.in  purchased  the  intere.»t  of  hi,  ,i8ter,  tho  Dofond- 
anU  ,W,e.r  father'.  e.tato.  Although  ho  ««,rt«  "  I  have  doiio  ,«,  r*««/ar 
buHmt^myown  account  individuallt,  ,ince  ray  fi^r',  dfeath,"  it  follow, 
from  wh«U.««  been  Mid,.that  the  Defendant,  wore  li«ko  to  tho  Bank,  under 


^e  de*l  upon  th«r  own  theorj^  for  all  di-counte  and  advance,  made  \6  him 
during  J),„  nt,rval  of  time.  The  «»ccount  of  Maurice  Cu^lor  with  tho  Bank 
wa,  nrver  a  terod;  Auatin  Cuvillier  4  Ca  after  the  acoo^ion  bf  Bfaurjco  to  tha 

^Z'Z'r    "\"7  '^'^T  ""''^  *•'"  AHillant..    The  Bank  would  have  no 
^an,«,tlonB  with  A  Cav,llier  &  Co,  who  kept  their  account  with  tho  Mon- 

?tSr  ,  '  "  f'^  ^''"''-  ^"  "«"««  *'«  »^^«"  ^  «ho  Bank  of  ttib  ,ale  by 
he  l^fend^ts  t^  their  two  brother,  a,  Btated  by  Maurice,  whether  ,uch  «,Ie 
took  place  or  not,  (for  of  that  there  i,  not  due  proof)  but  tho  mere  a««,rtion 
of  Maunco  Cuvdhor  only.  Tho  form,  of  thi,  ,ale  are  not  ,tatod,  but  it  i,  irt 
mdenco  by  tho  I>efohdant»'  own  witness  Benjamin  S.  Curry  (page  40  of  printed 
— trd)thatatthover)|;^time  of  hi,  examination  «/amnow  employed  by  Mr. 
iZ  IL  ^"^  "-^  '**  D'MdanU)  to  balance  the  Books  at  Belleville  of  the 
nuit  tf  ?;"^'^  *^\^'"*"  '^^^^  *«"  •«  ^^^  ««  t»>«  l""-  April  1867.  It  i. 
r^iSJt'S  r*'  '^  *'*'  D«=f""Jant,  have  not  pleadcl  that  tho  estate  of 
„;  3^  "i  ,  *"  '*'""'*^  "P  ""'^  liquidated,  and  why  their  exception 
C^ar  "Ik" '^^  *"y  <=°"''«'^t'«»  l>«lween  Maurice  Cuvillier  and  Bull  & 

-  The^Defend^Objtptto  tho  connection  with  CuvilHer  A  Co.  a,  reliovinir 

thepi  from, liability  unde^  th«  bond,  but  are  silent  as  (o  Bull  &  Co.     Now  Mr 
Davidson  v^hen  examined  by  the  defondantis  wiys,  "I  understood  that  Bull  d  ' 
^X'^:'}'''9<'¥indebted  to  the  firm  of  Cuvillm  d  Son,  and  that  Mr.  Afimrice 
.."»  S  JTJ^""  «rttfeae;o«rf«ir  to  recover  that  debt,  and  that  hi,  traneaction 

if«l[dr  Co.  had  referehce  to  that  object:'  Downto  the  1st  April,  186| 
after  the  transactions  now  in  question,  and  oven  after  the  bringing  of  tl 
thebook,  of  Cuvillier  &  Sons  wore  not  balanced  and  that  estate  conUnued  un- 

iquidated.  The  paper  styled  account  current  mafibs  a  distinction  in  the  same 
transaction  ongipating  with  Maurice  Cuvillier  between  tho  respective  interests 
Of  the  two  firms  o?  Cuvillier  &  Co.  and  Bull  &  Co.  in  tho  same  round  sum  of 
money.  But  by  #|,.at  ear-mark  could  the  Bank  discern  that  the  credit  in  th* 
name  of  Castlo,  was  to  be  apportioned  at  all,  and  what  proportion  was  to  be 
allotted  to  each  of  the  two  firms,  or  any  of  themi 

ITie  defendants  have  sought  to  establish  •  negative,  that  Maurice  Cu^Ilier 
earned  on  no  busingw  for  hlmwlf  indiyiditnlly.  Their  witnolitot  u^r^iw  opitrfonr" 
more  or  less  st^ijgy^upon  this  point    Button  the  part  of  the  Bank,  eveiy 
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COURT  OF  QUERN'S  BENCH,  1869' 


An|.  tJuVlllicr. 
•  t»i. 


'^!JAil'A?!iS',®'«*'*  *^''^''  ^^•J  «•*•  *«  Mnwrifl*  Ou*mi«r  in  thdr  Mooant  with  him  wm  iin 
individual  tranMuStion  with  him,  forniirig  part  of  a  mHob  commencing  ttom  th« 
date  of  tho  diMxl,  and  continuing  unbroken  and  unaltered  till  the  oIom  of  their 
tramnctioni.     Uf  bought  bltU  of  f§tohaHgi>,  in  liin  own  nmiw,  pityablo  to  hit 
own  order,  he  aoooptcHi  bilji  <|rawn  on  hinisnif  ihdi»i<luall/,  \\»  «n«loned  nego- 
tiable Mouritiot  in  hie  own  name,  ndt.il  farthlnfl;  waa  drawn  in  hie  account  with 
the  Panic,  but  u|>oh  hii  owQ  rhAC(|uo,  he  dealt  individually  with  Bull  Jk  Co.  in 
one  ihapo  or -other,  he  openn  or<NlitK  on  New  York  in  bin  own  name,  but  ell 
liability  for  tlii*  is  relieved  by  the  wurd  prite  nom  and  the  mere  vague  opinion 
of  witneaMe, 'without- meant  of  anoertiiining  the  fact.    On  thia  point,  it  ia  only 
nocewary  to  mV  to  whom  wa«  the  crodit  (j^ven  by  the  IJft'nk  I   The  only  answer 
munt  bo,  Ihnl  it  wan  to  Miuirioo  Cuvillier,  in  reliance  u{K)n  thp  itocurtty  afforded 
hj  the,  deed  of  tiie  -^^Qth  Jultf,  1840.    Witb  refurenoe  to  the  four  billa  of  Ex. 
„  cliajtge,  the  name, of  A.  Cuvillior  A  Co.  doea  not  appe/ar  at  all,  ik  wiw  ncjt  upon 
'their  crodit  then,  that  the  Hank  took  thorn.     As  tc>  the  other  four  piwToa  6f 
negotiable  paper,  although  bearing  upon  thetp  the'  name  of  A.  Cuvillier  dc  Co. 
ihoy  aro  only  discounted  for  Maurice  Cnvillier  upon  his  individual  Credit  and 
signature.  Why  should  the  Hank  require  this  sigriature,  if  the  personal  liability 
of  Maurice  Cuvillier  was  niono  looked  to  npurt  from  tho  deed.  .  A»  a  partner, 
.his  liability  was  as  perfect  and  as  great  under  the  eignAture  of  A.  Cuvillior  di 
Co.  as  with  tho  addition  of  his  own  name.    Why  was  tliis  gdditidn  required  by 
tho  Bank!     Only  to  bind  the  I>eren<lants,  In  tho  terms  of  the  deed  "ffenerally 
**/or  all  the  jtremit  and  future  liahHitieii  of  tlie  taid  Maurice  CuvHlier  toioardt 
"  the  parties  of  the  third  and  fourth  parts  respectively,  whether  as  maker  or 
"  drawer,  endorier  or  aereptor  ofnegoUahle  paper  or  otherwiie,  and  whether 
"  resulting  from  diacounta,  pecuniar  ij  advance*  or  any  other  cause  whatever" 
The  Hank  all  along  relied  upon  the  necurity  nlTdrded  by  the  deed,  withont 
which  credit  would  have  Cioen  refused  to  Maurice  Cuvillier  as  it  was  to  A. 
Cuvillier  &  Co.    Theofficorsof  the  Bank  had  an  eye  spf  cially  to  this  deed, 
anii  even  took  advice,  as  to  th^  extent  of  its  opor»(ion.     Although  the  Defen- 
dants have  attemf^ted  to  shew  that  ow?dit  was  given  irrespective  of  H, even  sup- 
p<^ing  the  evidence  of  Mr.  Austin  Cuvillior  to  avail  agaiwiV  tH^e'  terms  of  that 
deed,  I  can  attach  no  weight  to  it,  after  the  cQUtradiction  given  to  U)Bt  evidence 
6y  Messrs.  Davidson  and  Trtton. .  It  may  have  been  flattering  to  tiio  vanity  of 
Mr.  Austin  Cuvillior  to  believe  that  tho  Bank  required  no  ieourity  ftom  the 
deed.    But  it  is  not  to  be  supposed  that  gentlemen  intmsted  with  the  affairs  of 
the  Banki  and  knowing  their  responsibility,  wonld  feel  thorasolvos  at  liberty,  to 
treat  as  waste  paper,  a  docuijdent  of  the  stringent  character  of  that  in  question, 
and  so  formal  in  its  import  tUpon  the  most  careful  consideration  of  the  evidence 
I  arrive  at  tho  conclusion  (hat  the  four  bilU  df  Bxchange  dodarcd  upon,  are 
altogether  unconnected  with  A.  CuvHlier  A  Co.  in  their  concoction,  that  they  are 
to  be  viewed  as  representing  advances  made  to  Maurice  Cuvillier,  individnally, 
that  the^  were  taken  by  the  Bank  upon  the  faith  of  the  Defendants'  guarantee 
contained  in  the  deed  and  upon  the  reliance  that  Maurice  Cuvillier  would  spply 
the  proceeds  pursuant  to  the  j^rust  reposed  in  him,  that  if  any  part  of  these  pro- 
ceeds was  applied  to  the  purposes  of  the  firm  of  A.  CavflHor  ^c  Co.'',  it  waT  un-  j-*^ 
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W.l^  th».c.n«,  that  Hull  A  Co.  ..tu.lly  <,bul„o<U  ,..rt  «f  tl.«  mn.k  rai^T  "'«''*•-«*• 
which  n.«y  (,r  ..my  not  h.r^  proHt«d  U.o  «Uto  of  CMvil|i«r  A  8on^  m  U.o  c«i 
m.y  b*;  M,l  .h.t  for.»gbt  Umt  appcm  to  0„  contrary.  M.urioc  C«»illi« 
ln.Jivl.hmlly  m«y  h»v,  profit^  by  thU  tmnwction  a.  woli  Jo.  H.  C„tl,  whow 
participation  in  It  i,  wholly  nnoxplainmJ,  »„,!  who  alone  cohKI  throw  light  up<,n 
it,  M  a  witn«M  If  •xumin«(i  by  the  Dofundantn. 

I  am  of  opinion  that  th«  I),fend.nU  b.v«  wholly  failed  to  pruvo  their  «oep- 
tion  with  regar.!  to  (hi.  portion  of  the  demand  of  U..  Bank,  and  that  the  .Utl 
mont  contained  in  the  judgfnont  of  the  Court  below,  that  the  four  bill,  in  nue.- 
tion  frere  "accepted  by  the  wid  Maurice  Ciifillier,  and  wero  dUcnunUd  by  th, 
•aid  Ply  tiff  for  the  bennflt  of  the  firm  of  A.  OttfUUv  *  Od.  ftnd  thia  |»  Uu  L 
Ho^Mfft  ^tU  mid  Plaintiffr  i.  nofuatairtod  by  the  evidence  of  rdcord.  bat 
i»  directly  contradicted  by  it.  ' 


f, 


■\-" 


To  proceed  now  to  th%  con«id«r«tion  of  the  throe  draV  drawn  by  A.  CiiTlti 
Her  A  Co.  on  Honry  Kull  and  Company  at  Uollovillo  whik  were  di*x>unted  by 
tholiank  upon  the  individual  endorwjmcnt  of  Maurice  Cuvillioit  In  bi.  own  name 
.III.  to  be  observed,  that  the  judgment  of  the  Court  below  upon  this  head  of 
the  demand  of  the  Hank,  awwrta  that  th«N>  druftn  "irere  in  point  of  fact  die- 
countot^  for  the  benefit  of  the  .aid  firm  of  A.  Cwvillier  A  Co.  m  the  Mid  Maurice 
Cuvilhor  the  prfyoo  and  endomer  of  the  said  bilU  was,  at  the  time  of  the  draw- 
» Ing  ahd  endorsing  the  said  bills  a  meipber  of  the  said  firms  oft  A.  CuvJIIicr  A 
aCo  andoflfwry  Wull  &  Co.  of  Bolloviiro,  and  thUto  the  kno.cledi,e  of  the 
*•  ,atd  Plamtifff*    The  exception  of  the  Defendants  does  not  set  up,  any  mH-  ' 
northip  with  Bull  A  Co.  on  the  part  of  Maurice  Cuvillier,  and  doe*  liot  ieek  to 
impugn  this  transaction,  upoj,  the  ground  of  such  partnership,  a.  In  tho  case  of 
Cuvilhor  A  Co.    The  evidence  as  to  the  connection  of  Maurice  Cuvillier  wiUi 
Bull  A  Co.  is  very  loose  and  unsatisfactory,  art*hardly  would  warrant  the  stat«- 
ment,  that  a  co-partnership  was  proved, 

^  Bat,  bowovor,  this  may  be,  there  is  nothing  to  shew  that  Maurice  Cuvillier 
being  connected  with  bpth  firms,  o^)tained  a  discount  from  the  Bant,  for  the 
benefit  of  one  of  Ihem  rather  than  the  other.    Nothing  to  show  the  state  of   - 
a^onts  betwQen  the  two  firms,  or  to  exclude  a  persollsnTud  indlvid4al  interest 
Ota  the  part  of  MAurice  cuvillier,  in  getting  this  paper  di«5ountid.    A  conneo- 
tlon  between  Cu^lhor  A  Sons,  ,nd  Bull  A  Co.  is  proved,.of  the  Precise  nature 
Of  the  connection  th;$,re  is  no  proof,  nor  on  the  part  of  the  Bank  was  this  neces- 
my.    If  Bull  A  Co.  were  indebted  to  the  estate  of  Cuvillier  A  Sons,  or  if  there 
were  accounts  between  them,  (as  bcjyonk-thwbt  there  were),  the  Bank  in  difcV" 
counting  paper  upon  which  the  nAj/^^ll  A  Qo.  appeared  after  Maurice 
guvi)Uet .  endowment  was  affixed,l%  ef^ry  reason  to  suppose  the  transaction 
real  and  not  fictitious.    la  discountinglhi^  paper,  the  Bank  credited  neither 
Cuvilher  &  Co.  nor  Bull  A  Co.  but  the  proceeds  were  put  to  the  credit  of  Man- 
riceCuvilhor,  with  whom  alone  therp, stood  any  account  6pen  in  their  books. 
VS*TJ^!  .^^^'^  "^""^  ***"  '^^""^  M<*°"<»  Cuvillier  might  chequ«yfor  him 


.«'. 


'  4\ 

m 


^Lia^^^lrMtc  wicouut,  ui  upuu  any  AC<}6UBt  whatever.    There  fa, 

ahat  in  point  of  hot, 


*  V.    ■    ,     nothing  to  warrant  tbe  conclusion  stated  in  the  judgm( 
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^h  aSJSm*^®  ^raft"  were  discounted  for  tjio  benefit  of  the  said  firm  of  A.  Cuvillier  &  Co. 

ADg.cSVilUw.  ^®'''*'''«''  Maurice  Cuvillier  may  have  used  the  procepds,  the  Bank  could  only 

otKi,     .  have  made  the  discount  for  ita  own  pjirticular  customer  Maurice  Cuvillier,  and 

not  for  the  two  Anns  who  were  not  customers  and  had  no  account  there. 

<v        As  has-been  "Already  said,  the  Defendants  have  ^ot  set  up,  either  that  their 

.'  ,.  liability  under  .the  deed  never  attached  at  all,  or  that  it  came  to  an  end  at  any  ' 

V   ,  -  particular -time,  or  was  not  a  continuing  guarantee  or  that  it  hacTbecn  defeated. 

\      '       ,      If  the  Defendants  had  pleaded  that  Maurice  Cuvillier  by  becoming  a  partner  ift 

the  firm  of  A.  Cuvillier  &  Co.  on  a  partkular  day,  hail  put  an  end  to  the  guar- 
antee, or  that'  the  affairs  of  Af^Cuvillier  &  Sons  had  been  entirely  liquidated  and     * 
"^         -  wound  up  on^  given  day,  and  that  therefore  the  guarantee  had  determindd,^ 
'•  -  *     the  defence- would  have  been  inteiligibi*,  and  woxild  have  famished  an  answer  ^v 

.        ,        .'    to  th«  deraend  of  the  Batik.    But  the  attempt  to  distinguish  the  transactions 
—~~^-~-:--r-  of  Ma'ftrice  Cuvillier,  into  those,  lying  ^within,  and  those  "  hors  de  son  commerce  i 
■•,■  \        "  individuer''  n'ayant  pas  pour  cause  ou  objct  un  commerce  individuel  de  so 
'  •   •  .,  '      \  *^part,  et  iCetant  A  sonregard  individuel  que  des  obliffa^om  qu  detteh  d'un  catioc- 
'■'■      '"   **, 'f ««'«'«'»  now  <^«»  caraclere  commercial,"  seems;  ip'juy  appreheffSpn  very"^ 
^    ^.,       *"'«  ('""awn  and  thin  spun.    It  seems  singular  to  cbrnpol  a  Baiik  to.  draw  the 

\,  line  of  distinction  between  *^  defies  d'un  caraclere' civilf^  and  '^dettesd'tthjcaracr  * 
-     ■        tere  commercial."    If  distinction  there  be,  why  did  not  the  Defendants,  who  «3     * 
heirs  of  the  late  Austin  Cuvillier,  and  sisters  of  Maurice  Cuvillier,  eotild  best    s* 
discern  It,  point  out  this  distinction,  and  notify  the  Bank,  that  an  asilbciation  t-^ 
betw^n  Maurice  Cuvillier  and  his  brother  Austin  Cuvillier  the  younger,  dre^/^       . 
lirfeof  demarcation,  as  to  future  transactions  ?    The  theory  set  up  by  the  Defend- 
ants-is,  that Jtfaurice  Cuvillier  never  had  a'fiy  "commerce  individuel"  at  all  ot 
mj  ^' detlesl^^  d^'un  caraclf  re  ^commercial:'    Thev,  vihy  was  any  account  com^ 
_^     mehced  at  all  Vvith  the'  Bank  jn  the  name  of  Maurice  Cuvillier  ?  It  is  not'  denied 
.  that  the  4iquMation  of  tFie  estate  of  Cuvillier  &  Sons  was  in'thehands  of  Maurice 
.  Cuvifficr,  acting  on  ^half  of  thefamily  Cuvillier.  »    ^. 

;  In  the  Ithterv^between  the  date  of  the,  deed  and  the  connection  with  Cuvil- 
lier «fe  Co.,  ijaercantile  paper  of  every  kind  ipust  have  passed*  between  Maurhje 
Cuvillier  and  the  Bank,  in  which  the  firm  of  Cuvillier  &  Sons,  in  liquidation  had      « 
an  intiwest.  -Is  it  to  be  argy^d-.tliat  the  Bank  was  to  look  at  each  individual 
piece  or,prfper,  and  trace  Ife  pedigree  up  to  Cuvillier  &  Sons  before  dealing  with 
.  '  It  ?    Such,  a  pretension  would  be  preposterous,  and  it;  car^  only'^xcite  a  smile  to 
notice  such  a  statement  as  that  of  the'witness  Curry,  that  of  thei.check8  deposit-    • . 
cd;by  Maurice^Cuvillier,  in  the  Plaintlff^s  Bank  the  «  greater,  pojrtion  had  pre- 
"  viously  bees 'received  by  "A.  Cuvillier  &  Co.  in  the  ordinary  ti^rse  of  tUeir 
.    "  business,  that  is  to  say,  £he  name  of  the  firm  w„as  mentioned  iq  the  greater   ,     . 
"  pqrtion  of  these  checks  a.s  the  payees  of  them."    As,  if  in"  t^ing  a^!^6quf       . 
••to  bearer- over  the  bank  couiiter,  anything  else  was  looked  at  than  the  name  of 
■the  drawer. ai^d  the^apau^t, -^nd  that  there  were  funds  to  meet  it.    The  Dlfen-\« 
dantsfcafe^iyjgH^  RrVo'a  negati^,  that  notwithstanding  thfi  terips  of  thtf:* 
^eed  l|^uricejP«vinierj  nev*  engaged  in  business  on  his  own  accouft  either^  in 
Montreal.  otMaewhere:    Th\crosjj^xiyninati6)ci,  of  the  witnesses,  slif-^-*  *»--:..• 
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Every  endorsement  by  aiaurfce  6uvillier  of  negotiable  paper  discounted  at  the  B.nkof  Brittoh. 

Bank,  was  in  Law  a  now  drawing  and  an  individual  transaction  of «  cominorcral  ^'^^t!'"^ 

Bature  between  him  and  the  Bank,  in  the  terms  of  the  deed' binding  upon  the  ^""e^t'S**"''- 

Defendants.    The  credit  having  beeiM>nce  opened  to  Mauriio  Cuvillier  pursuant  "     ' 

to  the  d6ed,  it  was  for  the  Defendants  to  close  that  account  knd  their  liability 

at  the  same  time  by  proper  countermaiidinddue.notice.    Admitting  MBurioe    '     .    ^      . 

Cuvilher  to  hai^e  been  a  partner  both  of  Cnvillier  &  Co.  and  of  IJuU  &  Co. 

there  was  nothing  to  prevent  him  fpm  negotiating  thtr  paper  for  his  owl 

accouri^  and  of  disposing  of  it,  upon  his  own  individual  endorsement    It.*«8  *,' 

that  individual  endorsement  which  was  guaranteed  by  the  4eed.    If  it^re  "•    ' 

improperly  given,  and  loss  is  to  occur,  it  should  properly  fall  upon  the  Defend-  "^ 

aata  by  whose  act  the  credit  was  procured,  and W  ufon  the  Bank,— upon  tbo 

co-heirs  of  Maurice  Cuvillier  joint  and  several  obligors  with  him  under  the 

bond  rather  than  stntogers. ,  These  observations  appFy  to  tho^romissory  note 

of  Grenier,  the  last  head  of  the  demand  of  the  Bank,  as^  the  BUls  and  drafts. 

By  the  endorsement  of  A.  CuviUier  &  Co.it  became  the  property  ostensibly 

oTMiiiince  CuviUier  between  whom  and  the  Bank  its  discount  'became  a  'new 

and  individual  transaction,  irre8|)ectively  either  of  Grenier  the  maker  or  Puviriicr 

&  Co,  the  payees  and  endorsers;    Why  should  the  Bank  have  questioned  the 

title  of  Maurice  CuviUier  to  this  note,  or  have  refused  to  discount  it  at  his 

request,  and  to  place  .the  amount  to  his  individual  credit,  in  the  account  stand- 

ing  open,  in  his  name,  and  ^ndi8turbed'from  the  time  of  the  signing  of  the  Deed  ? 

That  title  could  no  more  be  questioned,  than  the,.Utie  t)f  Maulice  Cnvillier,  to 

thcbill  c(f  Exchange,  sold  to  him.  by  tlie  Bank  ai?d  made -payable  to  himself  or 

o|^er,for  a  thousand  p6unds  sterling,  winch  Was  purchased  by  hijn,  out  of  dia- 

cbunts  upon-th^aper  of  A.  CuviUier  &  Co.    Matirice  CuviUier  might  endorse 

tliis1)i^o  A.  «iivill^.&  Co.  oh  their  account,  or  to  any  one»  else,  as  they 

iniffht  ehdorse  Qreoier's  noJa.   fn    ln'm    t^    k«    AUZ...^f'i    ._    t.f       .     . 


iP 


% 


r 


light  ehdorse  Greoier's  note,  to    him^  >>^  be  diiSount^d    on    hiS  private 

J^^^Aihia  individual  name.  ^  The  jucigment  of  the  Court  below  states 

|f*^^rff^ff°*  made  Out  its  case  ai)d  that  the/Defendants  ^jave  proved  "' 

'"^E"'    ^  "**  **^  opinion  on  the  contrary  that^^e"  Bank  made  out  a 
prima  fScii^se  against  the  Defendants,  which  entitled  it  to  judfgAont,  and  that    ' 
.  the  exception  ought  to  have  been  overrplod  ^nd  dismissed/ for  want  of  proof,  if 
for  no  other  reason, jis  to  Icgarsnfficieney.     ::   •  "    J|  ^'         '    -"'*  . 

the  point,  however,  whi^h  has  been  chiefly  iebate-fli  betJen  the  parties^  turns 
upon  tb^flstruction  o6|^  deed.    The  Defendants  have*' viewed  that  iiftrii. 
«ient,«s  aSsotdinary  suretj'ship  oi^cautioAniment,  tlijgy  have  contended  «  natura 
fidejussionis  est  stHetissimi  juris.:^  noridurat  vel  ext»nditur/de  re  ad'  rem,  de 
persona  ad  pe«||nam,  de  tempdre'ad  tempus.'"    The  Court  below  has  adopted 
this  view^atf*  even  ^  bwk  has  consente<l>  treat  Ae  contract  as  one  simply    • 
ofsurety^ip.    IhaV&Werbeenableto  see  it  iu  Oiis.  light,    Tho  personal-  .- 
interest  in  the  business  of  the  Estate  of  CuvMlier  and  S^s,  onvthe  par^of  the  ' ' 
Pefeiidant8,i8  manifest    That  Estat^  was  wound  up  alid  managed  by  Maurice    '* 
Uvillier  aclii^g  for  his  mother,  hJs  sisters,  the  Defendants;  and  liimself,  and  his 
brother  Austin.  Cayillier,  the  younger." 


youn^r 


^ 


.  ^  ^^'^  11"*^  CTSTiSKlSlirSSliVidently  a  y^  hi^e  ^^  confij^^  Uy   ..        ■     ' 
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ShAmciJi Montreal  alone  but  extending  to  Belleville  in  Upper  Canada.    It  has  cotno  out 

Atitcuviiiicr. '"  evidence,  by  the  very  witnesses j^f  the  Defendants,  that  at  a  given  time,  they 

%«ai.       sold  or  transferred  their  interest  in  their  father's  Estate  to  their  brotheisMaariee 

Cnvillier  and  Austin  CuviUior  the  younger.    The  price,  or  the  conditions  pf  this 

.     ti^saction  arc  not  stated,  bufrit  may  reasonably  be  supposed,  that  a  large  sum 

.  «-   .  -A  ^    pi'n»oney  was  involved  in  it.    In  the  absence  of  a  direct  interest  in  the  estate 

-     . ;    it  would  be  difficult  to  understand,  how  a  widow  and  her  three  daughters  would 

;  ^     .    ;     undertake  ajoint  and  several  liability  with  Maurice  Cuvillier,  such  as  that  shewn 

I  '  \    >        ^y  the  deed,  which  contains-  no  limit  either  as  to  time  or  amount.     But  when 

.:    '  .  i  ■'■■     the  true  position  of  tbp  Defendants  towards  their  father's  Estate,  and  relatively 

to  tl^eir  brothers,  is  property  considered,  it  becomes  plain  that  their  interests 

were  all  bound  up  together.    It  was  with  k  view  to  that  in^rest  and  for,  their 

.^.„:l__L*>*"P'"**a°d  advantage,  that  they  made  "  theriiselvcs  jointly  and  severally 

•'  liable  to  and  in  favor  of  the  said  parties  hereto  of  the  third  and  fourth  parts 

'  '^^^  respectively,  they  thereof  acceptingVfor  all  dbbts  heretofore  contracted,  or 

.       "  that  may  luireafte^be  contracted,  to  knd  in  favor  of  the  parties  of  the  third  and 

''fmrth  parti  respectivelu  by  the  said  Maurice   Cuvillier,  and  obnerallv  for 

,«  ALL  the  presettt  and  figure  liabiutiiss  of  the  aaid  Maurice  Cuvillier,  whether 

"as  maker  or  drawer,  ENDORSER  or  ACCEPTOR  of  nbootiami.ij  PAPER  or,  OTUBR- 
^  WISE,  ana  whether  resulting  from  discounts,  pecuiiiftry  advances  or  ahv 

"other  ciosE  WHATEVER,  hereby  jointly  and  he vbr ally  proroisiDg  and 
''  obliging  themselves,  to  meet  and  pa^,  the  said  present  and  futprb  debts  and 
'•  LIABILITIES  of  the  said  Maurice  Cuvillier,  as'  if  mxy  ^ebe  joiiiTLY  anp 

'' severally  THE  principal  DEBTORS  THEREO*" 

;  Is  the  construction  of  this  obligation  to  be  restrained  and  limited,  by  the 
rules  applicable  t«^the  ordinary  every  day  cautionnement  ?  I  cannot  bring  my- 
self to  beliovc  tbis.  The  relationTbetween  the  parties  is  that  ot  principal  and 
agent,  n»t  ihat  oVprincipal  and  surety  ;  and  in  this  case  the  agent  was'  not  the  ' 
ormaiy  procurator,  but  the  procurator  universorHm  honorum,  and  procurator 
in  rem  sdam,  at  the  same  time. 

But,  assuming  hypotheticaliy,  that  the  contract  under  catfsideration.  is  to  be- 
viewed  as  &  cautionnement,  the  terms  of  it  are  so  exten^ve,  so  general,  or  rather 
universal  and  comprehensive,  that  it  is  plainly  an  exception^  the  usual  and  or- 
dinary caiitionnemmt  ox  suretyship.  "Lorsque  les  termes  du  cautionnement  son|^ 
"  gen6raux  et  ind6fini8,  le  fidejusscur  e§t  cens6  s'^tre  (iblig6  d  toutes  les  obliga- 
.«  <ions  du  prindpal  debiteur,  resultans  du  contrat  auquel  il  a  accedfi,  il  est 
j  «  cefi&&  VavovrcoMtionni  in  omnem  causam,  Pothier  Obligations  No.  404."     ' 

,"  Si^s  lettres  de  credit  ne  sont  point  restreintes  k  une  somme  d^termin6e;- 
«  elleMonneiit  une  action  aubanquier  pour  toutes  celles  qu%  le  mandant  M 
"  fiy^a  ddressis  c'est  le  cas  d'appliquer  la  loi  si  ita  65  Digester,  de  fldejussoribus 
«  ^ivant  laquelle,^»f  verba  sunt  ad  infinitatem  toleratur  infinitas.  Dige8t46. 1. 
Jio,  si  ita  stJpulatus.  Denizart,  verbis,  Lettires  de  credit."  This  law  55  is  from 
^aulus  lib  |qiQOMtionum,  and  as  follows.  «Si  ita  stipujatus  a  Seio  fuero, 
"  QUANTAM^ccNi V|V<io  QUANDO«iCE'  CREpiDKBo,,dare  spondcs  ?  ct  fidejus- 
"  sores  accepeib,  deiij^e  Titio  s^aepius  ckedidero  :  nemja  aain  in . 
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The  glossa  f.  upon  this  lav  is  t;«r6a  KxifiiNSivA  et  mnNiTA,  infinitatem  indi}-'B«nkofBri!Hih 
cunt:  atquo  ita  infinitas  tombatur.     Digestorum  seu  Pandectarum  Juris  ^"^'V*^'* 
Civilis,  tomuB  tertius,  page,  1110.  Lugduni  Sutaptibus  Kllehotte  1618.    "  Th'o  ^"e't'Jj!"**'' 
"  genetal  rule  is  fidejussorea  non  obligari  a4  id  quod  mora  debitoris  ad  princi-       .  . 
",  palem  obligationem  acccdere  potest.     But  if  the  sufety  had  bound  himself  in       *  ;, 

"  omnem  cautam  he  is  liable  for  whatever  interest  becdmes  "p&j&hle  by  reason  o^. 
"  th6  debtor's  delay.    He  will  be  liable  to  thij  full  extent  w^ich  the"'tema  of  the 
"obliffation  or  thi  nature  ofjhe  act  for  whichhe-haa  obliged  himself  will  war- 
. "  nmt.    Thus  if  the  terraji  areyeneral  and  indefinite,  he  is  bound  for  all  the     • 
"  ohliffationa  of  Uie  principal  debtor  necessarih)  incident  to  or  resulting  from  the 

,  ••  contract  or  act  for  which  he  has  become  surety.    In  this  case  he  is  said  to  be  a  • 

"  ptretyin  omnem  ^ausam?'    Burge,  Suretyship  63. 1  »  QuiounqucVtianis  aut       • 

j^  negotii,  alicujua  nomifte,  intercedit,  in  omnem  causam  int6rcedere  intelligiiur,  ---~—^~ — 

.   I*J*» ''^^^^'ONBM  CEBTAM,  fidejussioni  ap^osuerit."    Herring,  flidejuss.  cap.  24  '      . 

^/No  132, 3,4.  .  ,       i.      r  ;     •  ' 

/     "  Autant  Particle  2016  ordonne  dene  pas  de  passer  leslitaits  du  cautionne-    * 
- «  ment  qnand  ces  Umites  sqnt  difinies,  autant  it  lui  donne  de  latitudh,  quand  il 
«  diU  eontracte  indifninient.    Un  cautionnement  indejmilonqu'il  a  ^t^  cori- 
"  tract6  IN  UNIVKRSAM  CAUSAM  poufiiie  servir  des  expressions  de  Paul  (1   6ft 
"  de)  edilitio  €J^Jto.     II  dit  IN  oMNE)«  CAUSAM  dans  la  loi  55  Dig.  de  Fidejus-       " 
*ribU8.    Et  il  a  ce  caractere  loirsque  rien  dans  le'contrat  ne  le  restrknt  d'une  ' 
»  nviniire  expresse  ou  tacite.    En  pareil  cas  le  eriarmer  est  eensi  avoir  stipuli 
"  quHlsera.pkinementindemnis6parlefidefusseur.  '  Indemnem  me  p{i(esta"bis.'^ 
Troplong  du  cautionnement  No.  157.-  '    . 

.        <^<»«»<«o»^'»etrfg)mrfw«t\«OT  idem  est  judicium,  "Heat  evident  qu^fefi^^^ 
«  seur  d'une  pbligatipn  s'obHge  non  seuletaerit  A  la  chose,  &  laqu«lle  le  d^biteui^ 
«principaWM:%«8sementetdire«tii.entengag6  igais.  i^^  |  touites  los.- 
.       cunses  non  exprim^es  qui  peuVenf  provenir  de  1^  sfeture  du '  <«dnlrat.""  -  Sim- 
plex fidejussor  alicujus  contractus  (dit  Casiiregis)  non  solum  obH^ur  ad*  lA  ad 
qupd  "  principalis  debitor  expresse  aut  directe  tenetur,  sed  obli^atnr  etialmo' 
-.  •"  ommbmillis  casibvs  etcausis  non  expressis,  g^cB  possunt provenke  ex  UtUrA'  - 
.»*»>•««  contractus.''    Discu^us  62,  No.  40,  Vol.  1  p.  226.  ■  \|e^is,  ifio  I 
-lypographia  Bair8o"nian&.    Troplong,  ut  supra  No,  158.*      ;'^| 
•'■      Casaregis  cites  first  among  his  authorities  the  Law-Miftus  66  Dig.  ijiUtio 
Edicto  and  adds  what  Troplong  has  omitted  "ioiet^on^tenetur  ^o  omnibiis 
•'  alns  accessQriis,  oonnexis,  ot  dependentibus  ab-'eodem  ,6ontraqte'.    Et  in  ter-' 
'' minis  maffis  dubitabilibus,  qQo^icet  fidejussor  obUgatur  in  casuetiam 
"  resolutionis  contractus  o6  c«(paSipRus  ex  contrahentibus.''    Nos  41-42  43 
of  the  same  Discursus  62,  andJie  adds  Nq.  44  "Et  ita  semper  jidicatum ' fait 
•"  Genuoe  per  nostrft  tribunaliaob  prcedictaS  ratioxm  contra' fd^msorek  favor& 
"  CamJbistoe,".,  .  ■  /  V 

••iidejussbr,  (says  Pothier  ad  PalHfect,  Itb  46,  tit. .  1  secf.  "4  No.-^^l4y/acf7  " 
^' eritmiffitur  8&^o6%o«iV,'EODEM  modo  quo  se  obligayit  reus  principalis,    Qui 
•'  0ENEBAUTB9  fidcjubct  pro  CO  qui  ex  aliquo  contractu  obllgatus^sl*  intelligi-.^"  ' 
"  tor  fideiMbere  in  omiwim  OBi.Tff ^Vtonkm  n^n^  at  illo  rOn^rnf fn  dric/«dit>I  Nu.  oe 

"Toateschosesigftles  depart  et  d'anire,' la  clause  doflteuse  doit  s'interprfeter  '  " 
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N^rth  Am'orica"  <'°"*''o  ««'"'  qui'par  la  nature  du  contrat  <Stait  maitro  d'endioter  le«i  conditu>n8 

Ai.g.cu»uiicr.  "f^t-<:e  mime  l&^meur,  \orsqne  8'6tant  ongagd  sanb  rkstriotion  ilVbut 

et "l-        "  5>-8iiTB  EN  6UPP08KR,  parccqu'il  dtait  ninitre  de  ne  pas  s'obliger  sans  prendre 

,,  -^^  808  pr6cantion8.-    1  PardosBusTJroit  Commercial,  partie  2,  tit.  1,  cap.  2,  8oci 

3,  PiOt  191,  p.  328.1 

"  On  doit  tenir  d'abord  oomme  maxime  invariable  qu'il  n'cst  permis  d'intcr, 
"  pr6ter  que  ce  qui  en  a  bc8oin,  Parde8au8  ut  snpra,  p.  325."  ' ' 

"  Lo  Caution  ^ui  n'a  pas  limit<S  son  engagement  &  i},ae  sommo  ditermm^e  doit 
„    "  acquitter  en  oMier  ce  qui  sera  dft  A  r6ch6ance  ou  k  l'6v6nement,  tant  en  pi-in-.   . • 
"  ^W  <l"'acce88oirc8  et  domraages  int6r6t9.    Suivant  la  nature  do  r6bligatiott   '  ' 
f*'javtionnie  qu  la  ppsiribN  respkotive  des  parties,  c'est  i  d6terminer  Vikndit' 
*?-^  cdutiomemmt.    Pardessus  Droit  Commercial  part.  3,  tit.  7,  chap.  2,  ^o. 
'    "f  i?*'  y**''  ^^  P'  *^®""    1****^"^  Cautionncment  No.  1 6(J  lays  down.    «  Elles 
(los  lois  Bomaines)  prfi^ient  le  cas  oft  un  contrat.C8t  r6solu  par  la  faute  du 
"  contr<icta«t  qui  a  6t6  cai/tionn^  et  ellfis  itendentk  la  caution  toutes  les  consd-  - 
"  quences-d^  c^t  <Sv6nement.     161,-  Nous  les  voyons  ra6me  declarer  la  caution  .© 
"  responsable  des  agisstmens  qui  se  rattackent  par  vote  de  e<^siguenee  et.  de ' 
y'SconnexiU&'une  convention  liffalakent  dissUiie.    102  C'est  sur  rautorit^  de' 
Hces  lois  qu&CaBaregis  d'accord  du  reste  avee  le  ^uidorud-e  la  Mer  et"  Emeri- 
^^goij  ddcide^e  lorsqu'un  eipprunteur  k  la  gtos&Q,  (lequel  ne  doit  i-endre  \l'' 
«  son?Tnr|)r^t6e  qu'en  cas  ^d'heuroux  retour)  pratique  un  sinistre  fraud»leuz,  son 
'^fidyusseur  est  tenu  de  la  restitution  de  cette  somme  ailx  j)r4teurs,aftendu 
'^gu'ilesttcnudela/auteeldudoldeceluiquHtacautiqnni:*  "       . 

V  At  No.  146,  of  the  same  treatise^  Troplong  sa^s,  "  nous  ::T6peton8  done  que, 

"  LES  CmcONSTANCfES  ONT  ICI  CNB    INFLUENCE    80UVERAINE.      LcS    examples  *nO        ' 

«  doivent  6tre  pris  qp^avec  precautio^,  ef  il  <j8t  dangereux  *de  conclure  d'lift- 
«:ca8  ft  I'autre,  sanp  avbir  6gard  a  la  icAU*^  qes  personnes,  adx  rapports 
I^REBPECTiFT.Au  STYLE  DU, commerce,  «u<' habitudes  des  placcs, 'etc.    SShs       ' 
^  "  doute  le  cautionnement  jie  se  prfesum )  pasiyitne/aut  pas  3lre facile  d  radmettre  / 
"  mais  il  ne  Lut  non  plus  b!xioer  la  pf  oifiJWoiATidN  des  mots   saoramentbls  - 

«  BT  REFUSER  DE  LE   VOIR   DANS   LES:  CpleSBf  OU    l'uSAOE   BT.LA    BONNE    POr«    ' 
"  l'apBRCOIVENT  HABrrUBLLEMENT."  ','*  ■     ^       "•       "^        s      '       '  ;! 

At  Nol  147,  the  sariitf^gi-eat  lawyer  ^iiy«y«'<iaoique  le  cautionnement  ne  se*  ' 
"  gr^surae  pas  cepesdant  la  loi  ^'Am  tap;  dp  ?leiw  droit  dans  certains  cir-     ' 
«  cONSi  ANOES."     I  cannot  hope  to  fiad;  krpnger  "  circonsiaheen,"  in  any'cfise,  tor  '    s 
hol.l  the  Defendants  liable  for  the  inlrdmissions  of  Maurice  CuvilHer; in  ttfd       •' 
^  bu»*in«ss  of  the  family  or  for  contractft-ektered  into,  upoa  the  credit  of  his  fiil&c   ' 
individually,  as  stipulated  foe  by*  che  Dependants  in  Rem  univebsam) 
with  $fai8  Bank     The  pretensioijs  of  thk.Defcndants  "seetn  to  m$,  agaip  g6od 
faith,— i»^l  in  judging  of  this  cause,  I  iepose  the  fullest  and  most  entire  confi-    - 
dence,  in  the  evidence  givc^n  by  Mr.  Da>^id  Davidson,  on  the  part  of  the  Bank. 
IIi«  relations  «^ith  the  Baijfohad  ceas^  at  the  time  of  his  examm»tion>4.  -   > 
witness,  and  if  any  loss  is  to  follow  to  jhat  institution,  by  his  conduct  in  thiiJN 
matter,  I  see  ao  reasoiKo  cl.4rge  him  with  it.    Ip^y  opinion,  the  Bank,  w«ie< 

entitled  to  r«Jy  upon  the  dee-f,  4Bd  my  belief  i9  ftat  tim  did,  and  that  ftw 
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money  upon  the  cred.t  d«o  to  the  estate  and  successTon  of  the  Honorable  Austin  ^'*'' A»«*' 
tJuvUhcr.  as  pledged  by  the  d.od  ^upon  tbo  natie  '^Maurice  C^^tS/' 
dually  and  alone  not  to  be  doubt^^d-^r  nmtrusted,  but  to  Z  Wcw^Tn  tiSf 
pame  l.ght,  as  tl.6  name  of  Cuvillier  &  Sons  in  the  handZZ^lf!uT! 

hevr  pro  parte  nnU.na  to  become  answerable  i,,  ci„«  causam^l^^^Z 
heir  Maurice  Cavillier,  whom  they  trusted  in  imS™^  . 

bonml.  If  Bol,  tbey  are  answerable  for  the  suoDrcion  nf  rt.V^.  £r?^ 
^uat  auffor  for  ae  fr^dulea.  o«,^e„.  b,"  aT^:  ^  Ix  ^iS 
a  matte?  which  it  so  much  imported  tham  tn  lrnn„r  n  *  .  •'?  ^"  V'"®"^  <*' 
doubU^f  ^e  Ban.  a.  ^  C^Jll^t  0^^^.^:^^::;^ t^llS 

t,    T/T?  Ai^n  GUivillwr  the  yc^nger  themselves,  whe,.  the  Bank 
would  not  trusttim.     With-^hat  face  can  th«  Defendants  objectto  tralsactron!  ' 
connected  with^Villier  &  Co.,  or  Bull  &  Co.,  when  they^StSS 
W€uviimr.  thdr  own  co-h«i.v  and  sell  out  to  him  aiS^rMrTM . 
Dehsle  aends  up  to  ^ellevillc.^  the  behalf  of  the  femily  Cuvillier  a  perst  S 
balance  the  books  of  Bull  &  Co.,  ^  after  the  bringing  „f  thrsuitV  SuS  2  \ 
.  Ca.  weje"  ..nneeted  "  with  the  Estate  of  Ca^illie.  t  Ions,  by  tCsLwin!  oi 
.the^^enda.^  th-e„»elves;  why  then,  have  they  not  proved. 'h^'S^^^ 
transnetion  at  STcw  York,  with  Castle,  the  doings  of  Maurice  Cuv2  «^ 
cmUnd  nm  c^ynmernal?    Not  but  tl^at  if  they  had  given  sud.  proof  I  wo^ 
disdiarge  them  ftom  ^btfaty  under  th«  d,,^,  for,  the  misappropnation  of  Z, 
funds,  If  8*ch  there  w«re.  given  .to  Mauril^e  CuyHhe-  upon  the  faith  of  this  inl  l* 
trument,  m  no  way  exempt  4he  Defendants  from  the  liabilities  of  ^^X, 
tru8te^-ag«at,  who  got^he  mooey,  to  use  or  to  abrae  it,  only  becau-  tlM.  vl 
fendaHts  had-  stipulated  that  the  Banfe'shpuldibe  -  indtmnis  "  *  %  T 

Ihavesaid  that  in  my  view  rfthfc  case,  it  la  not  one  of  principal  a^  Buretv 
but  of  ^nncp.1  and  agent.    As  I  .^  it.  it  'falls  within  the  ^bseTa^ 
Troplong,d«mand»t  No.  65  « I*«.  ^ertajn  ca.  le  ma»^at  pent  nWe^^     " 
-^  ^tr^nger  «„^  affa^fes  dn  «.«^t.e  iui^i^.    Mais  c^  n'est  qu'autan'  Z  " 

;plU.particuh6rement.     ?^ -iV^  dit  C^ja..  ,t  mbo  ki.6o«o  ™^^^^^^         -V 

le  itiandant  et  le  maudat«.re  comme  par  exemple  qiand  Pierre  d«malZIl" 
;  FraDr/>is  de  prdt^f  A  Jacque.,  un^  softune  d'a^ent  n,m>.  ^'.».J!  l^r^   V 
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Bfuik  of  Britlnii "  TAL  Du  MANDANT  de  Pierro,  mais  il  n'eat  J^as  ^tranireiV;  nou  plus  k  I'intAi-fit  dp 
North  America  /'  \  « 

'*  MANDATAIRE  QUI  PKKTB  BON  AROBNT  BT  HR  RBTIRB  DBS  I^ROVITS." 

I  regard  this  caso  as  one  of  "  Coptnittfon"  and  I  apply  to  it,  what  .is  said 
by  Troplbng,  indiis  TraitiS  du  mandat  605,  000  and  page  295  interpritation  dt 
procuration.    Procuration  ginirale  cum  liber  A,  page  208.  «^ 

'   Lview  it  as  a  Commission  facultative,  in  the  words  of  Dclamaro  and  Bo  Poi- 
tcviij,  vol.  2,  No.  204.    "  Le  choix  deb  moyens  I)'ex£odtion  ov  db  quel«)uiC8- 

"  UNS  de  CES  MOYENB  est   ABANDONNfi  A,\J  LIBRE  AROITRE  DB    CBLUI  QUI    I.*Bx£- 

"  tvjs  aucuQi  mode  ne  lui  est  EXi^RESsfiMBNT  impos£,  ipse  biiii  est  lex.    Far 
*'  consequent,  qvelque  sott  celui  qu'il  be  thacb  a  lui-mbhe,  on  nk  saurait 
"dire  qu'il  bxobdk  lb  mandat."     De  lii  cettc  roaxime  de  Casarcgis  "In 
ndatqcollato  ad  libbrum  arbitrium  mamdatarii,  nunquam  intrat  qu(£8to 
XCE88U8  MANDATi."    I  feco  in  this  case,  a  mAndate  by  the  Dof|ndant8,  ad  lihe- 
imtiriiVnwjw,  of  Maurice  Cuvillier,  as  to  whitsli,  in  its  exorci^r^he  Defendants 
av£f  no  right  to  complain  against  the  Banit,  wJio  gave  a  credit  and  trust,  as 
thqy  were  told  td , do,  in  omnem  causarii,.    i^xcessi  of  authority  undefi^^cir- 
cuBCtetances  is  not  to-be  thought  of,  nor  cad  tli^  disfciriction  betW8en(<Z<wlpty(t- 
fidus''d'untaract^rccimi  and  thoSo  d'un  CARictBtfte  'cohmbacial,  M  recognis- 
ed for  a  moment.' It'  is  a  distinction  without  a  difference  ;  Tro;j^long  in  the  trait6 
du  mandat  sayji^iNo.  286,  page  295.    "Dalns  le  comnierciq^on  peut  m^me 
♦♦  concovoir  plus  de  latitude  dans  IMntcrpr^tation  de  la  procuration,  les  circon- 
■  •'*  stances  Cto.d6cident...  Par  excmp)e,  jc  voug  charge  de  faire  le  commerce  pour 
♦•  moi  et  k  ifla  piac4  dans  la  vi'lle  de  Nancy,  et  il  est  reconnu  que  "pour  faii-c 
"  marcher  ce  commerce,  voHs.Mcs  dans  la  ni,aessit6  do  souscrire  des  billets-i 
"  ordr6,'ou  d'emprunter,  dans  la  mesure  bii  j^aurais  dft  le  faire  moi-mdine  si 
"  j'avais  6te  prfisent.    Nul  doutc  que  vous  n'ayiez  agi  dans  les  tcrmes  de  votre 
"  mandat  g<5n,6ral.    C'est  la  doctrine  de  Deluda,  Hinc  npn  improbabiliter  de 
^'jure  dicendum  videbatur,  subdicto  mandate,  seu  imbtitotaria  pbkbrali 
"^  istam  quoque  facultatem  contineri,  quoniam  procuratore,  constituto  ad  aliquid 
"  agendum,  demandata  censentur  omnia,  ea  QUCe  fro  &o  neootio  bxplendo  . 
"  NJBCKssARiA  ^unt  ',  ilia  proesertim  qtioe  de  coibmuni  usn  fieri  solent  et  qu<» 
"  veH  similiter^  idem  principalis,  p/fo  eodeni  nk^cltio  ciplendo  faceret.     De 
"  (jambte  discurs.  13  No.  6  k  i.    Ces  dernidrss  proles  sont  dign<»  de  re- 
"  marques,"       v  .,      - 

-  "Now  what  is  the  contract  which  the  Defendaits  by. their  theory  s^k  to  re- 
pqdiate  ?  A  transaction  with  <their  own  brother,  Austin  Cuvillier  the  younger, 
th^ir  co-heir,  whom  they  trusted  thcmselves-.so  far  as  to  sell  to  him  and  Maurice 
Cuvillier  their  interest  in  tbd  ^ther'a  dstate,  an<l  another  with  Bull  &  Co.,  a 
business  connectioia  of  their  father;  is^ose  Bookjs,  at  Belleville,  were  long  after 
'this,  balanced  by  a  person  expressly  'pmployed {for  the  purpose  by  Mr-.  A.  M. 
Delisle,  acting  fortheDiefendftnts. ,  What  more  natural  then,  than  d<8aling  with 
such  patties  ?  At  No.  274,  Troptbng  ag&in  sajrs  :  "  Le  sens  de  Particle  1987, 
**  est  que  la  procuration  est  g6n6rde  alors  mSme  qu'elle  renferme  le  manda- 
"  taire  dans  une  certaine  fonction  pourvu  que  dans  cette  fonction  elle  lui  laisse 
"  le  pouvovr  de  faire  toutes  lea  affairu  privuta  ou  imprevues  qui  a'y  rattif^nt 
*'  rf  fPtr^ffT'-f       Aiflfli  frnt"'  ''  'mrrr"  ft  «»«  pl*^,"  dang  la  njUe  de  SmynUf. 
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'  voilA  uno  procuration  gAnirale,  bien  que  lo  mandant  n'autoriso  le  mandataire  Bank  or  jjritw. 
'H«o  P«ur  lo  commerce  ot  nullement  pof,r  sea  .utres  affaires  6trang6rcB  ati  ""^U^"""^' 
'•  commerce.    Mais  comma  dans  le  commerce  que  lo  mandant  veut  fiiro  k  ^""v!^'^,^ »"'• 
'^Smyrno,  il  communique  au  mandalairo  lo  pouvoir  d'agir  do  la  maniiro  la 
plus  entenduo  la  plus  liBre,  relativoment  &  toutes  les  affaires  qudlconques 
quo  le  commerce  ndcesske,  co  raandataire  a  un  mandat  g<Sn6fal."     Deluca    ■ 
DeCambiis  discurs.  13  No.  0  uses  the  phrase  "  iristitor  gqumlis  "  and  I  know 
of  fmffe  which  more  definitely  and  appropriately  charactell&  the  reration  bet-     ' 
/     ween/the  Defendants  and  Maurice  Cuvillier,  under  this  deed.    Tq  cite  affaia 
fronproplong,  mandat  No.  602.     "  Quoique  ndus  ayons  dit  tout  4  I'r.eureine 
'  letaandant  n'est  tenu  onvore  les  tiers  qu'autant  que  le  maftdi^tairc  a  agi  ion-  . 
,, '  form^mont  ^sos  pouvoirs,  il  faut  cependant  tomp^rer  cetto  r6glopar-ur/ ex-         '' 
"cept.on  ot  cetto  exception  a  lieu  quand  l'aout  du  mandat  loin  de  re^Tortir 
'  ao.la  procuration  est  au  contrairc,  convert  par  la  proc«ratioft  xn^me  Zont  i^      "  4      — - 
'production  a  induit  les  tiers  en  erreur.    Jo  m'explique.    'Je  donne  prd/uration. 
i  Pierre  d  emprunter  300  francs,  Pierre  fait  A  Primus  cet  emprunt.    kis  au 
^  "  heu  do  s'arrfiter  ]h,  il  so  scrt  du  mandat  ponr  contractor  eii»wo/nom  un  ' 

9      deoxi6me,«ntroi8i^me  emprunt  deSocundusetdeTertius.    Bien  ^e  Pierre 
'«  ait  fait  de  ma  procuratioaun  usage  exocssi^  bien  que  les  deux  d/rniers  era- 
^^  prunts  Hoient  contraires  i^mcs  instructions  et  par  con86quent  illlgitimes,  je 
nensuispas  moms  obligd  personnellement  envers  Secundua  et/Tertius,  s'ils 
;     ^  ont  6t6  de  bonne  foi.    Pierre  avait  ud  pouvoir  apparent  les  tiers  ont  eu  juste 
Bujet  d^y  croire.     II  n'y  aurait  au;5une  sftretS  k  t«Hter  avec  un  abwnt,  si  on 
."  lea  rendait  responsables  d'un  abus  cachd."  r 

^  ^605,     "  Et  la'raison  est  ici  d'accord  avec  le  credit  priv6,  qui  milite  pour  les 
tiers.     Cesteneffet  la  faute  du  mandant  de  n'avoir  pas  pr^cisfi  la  personne 
auprfis  de  laquelle  jl  voulait  que  I'emprunt  fut  fait.    Ou  Ken,  si  k  cet  6gard 
"  ^  1  nest  pas-reprochable,  c'cst  sa  faute  d'avoir  laiss^.la  procuratioJ aux  mains 
do  son  manlataire  apres  que  le- mandat  6tait  accompli  par  le  premier  era- 
^  pi-unt.    Ou  l^ien  enfin  si  sous  ce  second  rapport,  il  a  de  "bonnes  excuses,  il  est 
•^  dans  tous  les  cas  re»ponsable  tTavoir  mal  placd  aa  ^fianc^,  c'est  lui  qui  doit 
ensouffnYet  nonpar  les  tiers  qu'il  a  mib  en  eapport  av,c  ce  mandatai,e 
'  ^^  iNFiDKt     Pubhcffi  repugnant  acquitati  dit  excellerament  Ansaldus.    Discur- 
^^  sua  30,  No.  4,  Civih  que  commercio  quod  quis  sincera  fide  contrafiens,  cum 
aliqno  prsemambus  ha1)ente  p-ul>licum  instrumentum  mandati  debcat  sub  istfi 
'      bona.  Bde  d6cipi.  "         1  . 

^  M6.  «  Ces  exemples  ne  sont  pas  les  seuls.  La  procuration  twut  avoir  6t6 
•  r6voqu6o,  le  mandataire  aforfait  dm  devoirs  m  continumnt  une gi^tion  fm 
'^  Iw  est  mterdite.  Mais  quand.  cette  revocation  est  ignor^e  des  tiers,  de  quel 
^  drottte  mavdant  h  leur  opposerait-iU  Pourrait-il  leur  fidre  un  reproche 
^^  d  avoir  eu  confiance  dans  cette  procuration,  ,iont  son  mandataire  ^tait  por- 
^  teur  ?  Pourquoi  ne  I'a-t-il  pas  retiree  des  mains  de  ce  dernier  ?  Pourauoi 
^  ma-t-il  lai886  ce  titre  de  nature  k  attirer  la  confiance  des  ti^rs,  quels  moy«ns* 

les  tiers  auAient-ils  done  de  se  pr6mnnir  contre  ces  abu»i:imp6n6trable8  i 

leur  recherche,  ou  serait  la  sAretfi  dans  les  affaires  ? 
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^SnttriS"  t'»w"«e"t,  ofUHjQtire  videtur"  Straccha,  raandati  18.  •  If  it^  true  that  do 
Ang.  Cuviiilcr.  ^•"f'"**"  *""  ^,°"^  ^Y  Maurice  Cuvillier  od  individual  account,  h^ro  ho  entered 
"•  -•  ■  into  the  firm  of  A.  Cuvtilior  &  Co.,  why  did  not  the  Defendants  countermand 
the  credit  opened  for  him  at  the  Bank  under  their  Deed.  No  public  notice 
■eems  to  have  been  given  of  his  having  formed  this  connection,  the  entry  made 
in  the  ofBco  of  the  Prothonotary,  jfivo*  no  notice  to  the  world,  it  ib  lodged  in 
silence,  and  remains  in  the  pigeon  holes  of  the  ofBcor,  until  searched  for.  The 
Bank  account  continued  in  Maurice  Cuvillier's  name,  after  the  formaiion  of,thi» 
connection  just  as  it  stood  before.  . 

••  The  Scottish  Banks  (says  Burge,  page  60)  have  been  accustomed  to  open 
with  their  customers  a  peculiar  sort  of  cash  account  or  bank  credit,  which  Las 
produced  great  benefit  to  all  branches  of  trade  and  manufactures.  A  cash* 
credit  of  this  description  is  an  undertaking  on  the  part  of  ft  Bank  to  aclvance 
to  an  individual,  or  to  a  partnership  such  sums  of  money  as  may  be  from  time 
to  time  required  not  exceeding  on  the  whole  a  certain  definito.«monni  to  be  ■ 
repjlid,  and  a  continual  circulation  kept  up  by  the  repla«ing  in  the  bank  of'small 
profits  and  sums  as  they  come  in."  The  present  transaction,  is  of  that  class, 
only  unlimited  as  to  amount  or  to  time. 

Burge  again  p.  65,  says  "  In  Scotland,j  wlJero  there  is  a  change  on  the  part  ° 
of  the  creditor,  where  a  cash  credit  bond Jis  granted  to  a.  banking  house,  the 
partners  of  which  happen  to  be  materially  altered,  during  the  currency  oftliei«> 
credit,  do  the  cautioners  Mr.  Bell  asks  continue  to  bo  responsibfe  notwith- 
standing change  and  without  any  ftotice  or  any  renewal  of  their  engagetneUt>*^ 
He  answers  it  would  be  a   great  hardship,   C|Vcn,  pn   the   customers,    if 'ofl' 
every  change  all  the  bonds  ^f  credit  of  a  banking  house  were  to  be  renew- 
ed, but  there  does  not  seem  iiv  Law  to  be  any  necessity  for  this,  and  gen- 
erally there  is  a  stipulation  ngainst  it  in  the  bond,  1  Bell  Commentaries  on   i^ 
the  Law  of  Scotland  871.  . 

"A  guarantee  of  furnishing^  to  be  rniade  to  a  Company  wUt  not  authorize 
"  furnishing  after  a  radical  change  fn  partnership,  though  if  such  furnishings' 
"  are  made  bond  fide  and  in  ign^ance  of  any  dumge  the  guarantee  mU  be  ' 
"  effeetual."     Bell,  ut  supra.      "  Jnnov&iiojies  ae  mutationes  vel  nova  pacta 
"facta  a  mercatoribus  contra  formam  literajtvh  oblatoriaruiiI  'et  -non  "db- 

"  DUCT  A   AD    NOTICIAM  00RBK8P0JISAUVM   NON   INFRINOUNT  PRI>I«VAM   OBLItilJ.  ' 

«  Tio^KM  IN  DICTI8  UTERIS  coNTBACTAM."  Casaregis  I^UrsuB  34,  No.  26;, 
vol.  1,  p.  121.  Potissime  attenta  importantia  istarum  litcraram  qu«  oblato- 
Bi.e  nuncupantur,  quae  ve  adeo  religiosd  custpdiuntur  efcustodiri  debent  inter 
mercatores,  ut  o*  semper  fixais  efc^jjpvi^abiliter  servrnd©  sunt,  don»o  pkr 

ACTUM  RETRO   SpILEM   ET   INBpVA"aVUll/NOTIFICKTDR   OONTRABIUM   C0RRJ8P0N- 

BAurics.    Ita  uC  non  solum  qusecuBMue  iSmutationes  non  subatantiales  sed 

NEC  ETIAM  PAdTA  ESSENTiALlA  ST  DBBTRUCTIXA^- NON  DEDtJCTA  TAMEN  AD  KG- 
TITIAM  OOPR^BPONSALIUM   MlKlMr '.AJtBHDANTDB  IN    FRAOTIONBM  "oBLIQX'yOHIB 

coHt»ST^  Kia^&yai^s  bl^LioAfoiui».    Set  bene  per  {tensis  per  Rot*  deci- . 
sionem  151,  corfti^  llavereffdis^mo  Dd^iao  na^o  Decano.    Casaregis  Diseursns 
35,  So.' sad^^page 'l^  toj.  'l*    Jri  the  s&tne  Discursus,  Casaregis  marks  the 
djgtiftctiori  as  to  liaHBty  bQtwaeia  thecaae  of  "  praBpositionem  et  institoriam 
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i«i,dn.n  ^tal.terexp.rHtpo.tl^ortom  propoawiti.  «(.  w«<a<iwW»,to«Mll  "«**"  ^m-rtc 
(m^rn^m  ,«  pra>ponto  .eu  in,tito  bbous  bj^  |.r.«,.o««,o  .m  ua^^^u  .h 

UT.«I8  OBtATORI.a  >S8ET  A  PK4U||k|NTK  UHlVBR^^t.H  BATCH."      Tll«  flfsdit 

given  by  the  DefendanU  to  Ma«^uvil|i,r  tbeir.i^W  w«  ,„Umlte3  «ad 
umverHal.      t  wa.  to  hi.  individual  name  aloie  that  Ule  Bank  h«I  to  look, 

fendiiats  them«,i.eH.  Institoria  actio  semper  pr«su,>Hit.  institorem,  il^illi^rio 
Blve  pneponontw  nomine  contraxisse.  Mmiers'  rromptuarium.  .ub  voce  Il». 
titor,  vol.  3,  p.  641,  No.  5.  -  -     ^ 

lOiowlodge  ia  not  brought  homo  to  the  Bank  a«  contended'  for  bf  the-lU- 
pondonto  and  wserted  in  the  Judgment  o^  the  Court  belpw.  Q{  tl,e  good  Mib 
of  tho  Bank  I  have  no  doubt  whatever;  ^  ^        *   ■^,^*"^ 

In  conclusion  I  am  therefore  of  opinion  to  reveree  the  Judgment  of 'th»^ 
tJourt  and  to  enter  ^pjucl^ment  again^f  the  Keaponcfente  jointl/and  «emX 
so/M/aermm<  with.  Maurice  Cuvilliet^ /  «"u  »flVBFa«7 

ConrTT  ?^  f  "/V  ?'  P'7*'  aF¥oa7i7fro2  a  Judgment  of  the  Superior 

Slh^  86?t;t/A     ;'''^'  ""P"'^  '^''y'^'  ''''"°"^-  '-^■■^"ted  in 
iobtU  1!  I  '    ^  7^PP«  '•"'^  -g"'"'*  rheiypondenl,  who  are  allegod  to  be 
r!^r  f  ?r     ^  ^7f  *"''"'''  App^,-4™ongst  other  liabilities  to  th 
pajmebt  of  the  sum  of  £4107  128.  Curref^j.  wk  interest,  &c.  ' 

i«L  dT"""f  "1?^  ''  ""^^  *'  ''"•'•'»  •»  ^•'^"^'  Deed  of  the  26th^uly 
1849,  be^^oen  Appellart^-and  Respondents,  as  herein  afterwards  stated. 
The  cattse  or  motive  of  the-Deed^is  Apparent  from  the  following :   /      . 
Which  said  p.rti.8  declared  to  L  the  said  Notaries,xthalr  the  said  Ute 

a^dl    "•.  r^'  ''n'^^S:'''  MorfreaL^Merchant.  no^absent  in  EngMd) 
an4  the  sa.d  Maunce  Cuvillier,  carri&i  on  trade  and  commerce  at  this  City 
upon  an  extensive  8«»le,  unddr  the  ^  of  .^uvilKer  &  Song^ntiLtheaith  day 
of  the  present  month  of  July,  when  the  skid  firm  was  disMi  ^y  Ihe  death  of 

,«,dlateAusti„Cuvilller;th.*tthesaidM^^^^^^^ 
of  the  said  latoAustm  CutUflevcarried  oh.  and  propofies  to  carry  on.  trtde 
^mmerce  m  this  City  ind  elsewhere,  that  to  e'ablo  him  to  do  so,  and  to 
m4  the  engagements  of  the  said  late  firm  of  Cuvillier  &  Sons,  he  will  requi  e 
^i^ounts^and  pecuniary  assistance  to  a  Considerable  ertent,  from  the  said 
pa  «es  of.the  third  and  foi^thparU  respectively,  and  that  with Uroftalnjg 

Inv  d  br  T       "  '"""u   ""1  ^'"^'  ^'''^  ^''''''y  «««"'«  -'»>  respect  t! 
any  debts  jrhich  now  or  hereafter,  may  be  du^  to  them 'respectively  b^  th»: 

I      TT  TTV'^  with^respect  to  the  present  and  future  liawlitiesl 
tl^e  said  Itfaurtee  CuviU.er  to  the  said  parties  of  the  third  and  fourth  parts 
respectively,  Uie  said  parties  of  the  second  part  are  wUling^cbecome  security 

1  "  Now  therefore.  the«,id  parties  hereto  of  the  second  p,rt  d/  hereby  make 
Jemsekes  jointly  and  severally  liable  to  and  in  favor  of  the  said  parties  hereto  of- 
^e  third  and  fourth  parts  respectively,  they  therefor^accepting,  for  all  'debte" 
heretofore  contracted,  or  thatrmay  h(Tft«n     I     iMJII     »aj  iu,  fu>ox  of 
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":?5r'tUAm«toi'^*^'V''*  P''^'**  °^^*»"  *''''^  nnil,  fourth  parfu  respectively,  by  the  Mid  M»\xiic.« 
"^      *J-^,„I^  Ou jilhar,  g»d  gunerall^JJJll^^  ami  ftiture.liiibilitiijii  of  the  laid 

It  ill.  T^"  Maurice  iJuVilliw  towards  tp  partlee  of  tlvb  third  and  fourth  pnr^jfcMjectivcly, 
"*  wliotiior  i^;^,^Ker  or  drawer,  endorser  ior  aoceptoR,  of  ii«K*>tjHm|>ap«r,  or 

•.  otherwise,  aiul  whether  rPKuIting  from  dibcountii,  pecuniary  ndvaiicoii,  or  any 
other  cause  whatevct,  the/8aid„pkrtieH  hereto  of  the  aeoomd  part,  hereby  jointly 
and  Bcverally  promiBing  and  obliging  themselves  to  meet  And  pay  the  said  pre- 
sent and  future,  dcBtn  and  liabilitjcn  of  the  said  Maurice  Cuvill^er,  as  if  they 
'  were  jointly  and  severally  the  principal  debtors  thereof,  an<l  especially,  renonnf- 
ing  tha  bcnoflt  of  the  exception  of  division  and  (liHCussiori,  anil,  all  other  such 
exceptions,  with  respect  to  the  said  debts  and  liabilities  and  the  obligations  so 
hereby  contracted  by  them.     For  thus  (See.  >     ^       '  * 


''^. 


o       ... 

■  ■  ■  % 


Done,  dfc." 


The  parties  to  the  D^ed  are  r 


I 


s. 


Of  the  First  Parf,— MAURICE  CimLLIKB. ' 
«     Seed.  rart,-*TiiK  iATE  Mrs.  CU VILLIER  an4  the 
.'  •        Resppndent». 

Thd.  Part,.— THE  BANK  OP  IkiONTREAL.       . 
Frth.Part.— THE  APPELLAifTS. 


Maurice  Cuvillicr  appeared  in  the  cause,  with  thg.other  Defendants,  but  made 
no  defence ;   ami  in  September,  1857,  whik  the  liesponc'ent's  Enquite  was 


proceeding,  he  ^i 
'     There  wore 

By  the 
that  thiacti 

By  they  second; 


Judgment. 

fy led  by  tfie  other  Defendants. ,. 
')retemlcd  that  the  Deed  was  aiii  absolute  nullity,  and 
[)c  dismissed, 
ly  contended  that  if  bound  at  all  by  the  t)eed,  they  were,  at 
.any  rate,  only  bound  in  respect  of  trafisactions,  either  having  reference. tg^  the 
li(j[uidation  and  settlement  of  the  fll^airs  of  the  late  firm  of  Cuvvllier  Si  Sons, 
consisting  of  the  late  Hon.  Austin  CuVillier,  and  Austin  Cuvillier,  Jr.',  and  Mau- 
rice Cuvillior,  or  wh«irein  Mauruse  Cuvillier  had  acted  on  his  own  account  and 
for  his  own  profit  solely  ;.jpd^rcro  Hot  bound  in  respect  of  any  transactions 
having  reference  to  any  trade  carried  <ihi  by  Maurice  Cuvillier  in  partnership 
with  others;  that  soon  after  the  datf„of  the  Deed,  Maurice  Cuvillier,  to  the 
knowledge  of  th(^public,  and  of  the  Reliant  in  particular,  ceased  to  trade  on 
his  own  account;  that  from  the  spring  of  1851  to' about  May  1852,  he  to  the 
like  knowledge,  traded  at  Montreal  in  partnership  with  Austin  Cuvillier,  Jr.,  his 
brother.  Under  the,firm  of  A.  Cuvillier  &  Co. ;  that  from  the  beginning  of  May 
1853,  till  then,  he  (to  the  like  knowledge)  traded  at  Montreal,  with  the  same 
AastiDoCuvillier  and  one  Edward  Chaplin,  under  the  same  firm ;  that  since  the 
date  of  the  Deed,  he  (to  t|ie  like  knowledge),  had  not  traded  at  all  at  Montrea[ 
on  his  own  account  and  for  his  own  profit  solely,  or  otherwise  than  in  co-part- 
iier«|hip  with  his  brother  and  Chaplin;  that  to  the  Appellant's  knowledge  the  i 
four  Castle  Bills  of  Exchange,  had  no  reference  to  the  limiidatioQ  of  ^  the  old 
finn  of  Cuvillier  &  Sons,  or  to  any  trade  of  Maurice  OtTDiier's  own,  but  were 
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- 1    A  •",?  T^^  '^'.•«f«'"ni  «f  A.  CuviHior  A  Co.,  .nchwre  di^tem^d  by B«..«r  «r.tw. 
iho  Ap,«II«l  „.  N«w  York  .n  p^uance  of  »  I«t„t  of  cmHUigmd  by  Mwric;  ««»«i,^-"«^- 
C«v.l her  ...  fcv^  of  CwUo.  ho  M.urice  Ouvillior  being  .hroughouV*  mSrl«. 
•jiom  for ^.  Car,I  ier  A  Co..  and  tl.«  wholo  trHn«icti«n  b«ing  really  thein, ;  that 
(U)  the  like. k..pwledg«)  lb«  other  three  Kill.  «f  Exish.nge  and  the  l'roa,i«.6rV 
Not*,  Hied  uporii  were  ahoftother,  tho  aH«ir  of  A.  Cuvillior  #  Co.j  Md  iH^,  tfM 

I^fendnnto  ploa.IiDg,  wore  thoreforo  liable  upon ^'   *»-       '     '       '* 

\Tha  tbfrd  I'loa  Van  one  of  aiu.plo  denegai 
.  Imue  iniR  joine^l  gonorally,    ,    ^ 

MadAmo  CuvillicrV  doceaiMJ  was  shorily  a 

poilaht  thereupon,  d«;iii»ted  from  the  suit,  against 

jrh«  Appellant's  caso  at  jSnquite,  reatetl  upon  _ 
July,  1840,  and  upon  proof  and  admisaions,  in  usi 
paper  8ucd  upon,  Ac. 

The  Evidence  of  the  liospondonts  is  voluminous.  -^ 

Among  the  witnesses  produced  by  Respondents  »  Maurice  Cuvilliw.  A  nio* 
Uon  was  made  and  renewed  by  Ap,)ellant,  fnrihe  rejection  of  M«i.rice  CuvilJl.r's 
depo..t.on  on  the  score  of  interest.  .This  evidence  atBnquit,,  wa«  allowed  to 
be  taken  de  bine  ««,  and  was  not  rejected  6.^  the  merits,  but  allowed,  tlw'mo. 
tion  to  reject  it  being  itself  rtijecto'd  by  the  final  Judgment.         '      ^^  '' 

Tl,e.flnal  Judgment  dismiss*;  U.e  Actio.!,  upon  the  prinoipte  that  the  JDnifts 
or  Bills  of  fcxcha..go,  sued  upon,  ware  discounted  by  appellant  for  tlw  hon^fit  of 
the  firm  of  A.  Cuvillier  A  Co.,  of  which  firm  the  said  Maurice  CuvJlHer  was  a 
Member,  and  this  to  the  J^nowledge  of  Plaintiff  (Appellant)  and  not  discounted 
for  Maur.ce  Cuv.ll.er,  in  the  prosecution  pf  any  Warate  trade  or  commerci? 

I  enterta.n  no  doubt  as  to  ihe  IhterprSUtion  td  be  given  „to  the  Deed  "  It  Is,* 
in  «ny  opinion  a  plain  question  about  which.^i  gU  deal  <,r  idle  argumentation 
has  bglNi  indulged  in.  *  /  ^  ,  .* - 

ITie  Ijeed  is  simply  two-fold,  in  lls'niotiv©,  v/z :        '     ^         "  ^^ 
lo.  «J>'enable  Maurice  Cuvillier  to  li'^uidatd  the  liabiKUe*  »{  the  old  firm  of 
A.  Cu^ilher'A  Sons.       ^^  .      ,    /  ^ 

j2o.  To  onayo  him  (Maurioc^uvilliorJ  to  carty  onjsa^aud  coipmerqe  in 
Alontreal  and  elsewhere.  ;  ^^" 

'^  Now;  uili«»lthe  Bdnk.of  iBritisb  North  America  has  established,  Uiat  the  dis- 
counts obtained  by  Maurice'CiiyilJier^  were  for  himself,  or  for  the  liquidation  of 
the  liabilities  of  the  firm  of  the  late  A.  Cu?*illier  &  Sons,  theisureties  cannot  bo 
held  bound  and  rcspowible.  There  is  no  evidence  of,  that.  On  the  Contrary, 
several  merchants  havA  proved  that  it  was  well  known  in  tb4Hf9tamercial  circle, 
that  Maurise-Cuvillier  was,  a  ajember  in  the  ndw  firiil  of  A.  Cuvdlior  &  Co. 
Why  then  d.d  the  pank  di8coflrfti,nol«s  to  Maurice  Cuvillier  ?  .   , 

Is  it  because  he  signed  his  name  ?    But  Mr.  Davidson  must  have  kno#n  wliat 
oyery  one  knows,  tliat  as  a-memberof  the  co-partnership  of  the  firm  of  A.  Cu- ' 
villier  &t  Co.  Maurice  Cuvillier  v^as  bound  by  that  signature.    Why  get  bis 
name*    The  natural  inference  is,  that,  knewing  vreU  the  sureties  were  not  , 
bound  by  the  .Deed  of  warr^ty.for  pneh.  discounts,  he  tried  and  expected  to 
'"'""  them  ander  the  p-^— "-   —..•.>.. 
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i?orthAmoriS*"''®  ^^  Maunco  Cuvillier,  which  he  probably  imagined  he  could  twist  into  an 
act  of  individual  trade  and  commerce.  In  that  attempf,  Mr.  Davidson,  has 
overshot  his  mark.  "  "'        '  -  . 

I  am  clearly  of  opinion  that  the  whole  case  reduces  itself  to  a  nutshell,  and 
that  the  Appellant  has  taken  a  position,  wliich  cannot,  for  a  ipomcnt,  bo  sus- 
tained. ,   ' 

In  my  view  of  the  case,  it  becomes  useless  to  discuss  the  question  of  the  ad- 
missibility of  Maurice  Cuvillicr  as  a  witness,  ho  being  A  party  to  thd  record, 

I  am,  tpon  the- whole,  of  opinion,  that  the  Court  should  confirm  the  Jud<r. 
ment  of  the  Superior  Court. 

Duval,  J. — This  action  was  instituted  for  the  recovery  of  a  sum  of  £4107 
•  liZs.  cy.,  with  interest,  alleged  to  be  due  by  the  Defen4ant8*'to  the  Bank  in 
virtue  of  an  acte  de  cautionnement  (suretyship)  executed  before  Doucot  and  his 
colleague,  at  Montreal,  on  the  2j8th  of  July,  1849.    (This  Deed  is  printed  in 
the  Transcript,  p.  15.)  .  .  ^ 

In  this  Deed  it  is  stated  that  the  late  Austin  Cuvillicr  and  his  two  sons,  / 
Maurice  and  Austin,  carried  on  trade  and  commerce,  at  the  City  of  Montreal, 
on  an  extensive  scale,  under  the  firm  of  Cuvillier  &  Sons,  until  the  1 1th  of 
July  1849,  when  the  partnership  was  dissolved  by  the  death  of  the  father,  the 
late  Austin  Cuvillier.    That  Maurice  Cuvillier  proposed  to  carry  on  trade  and 
commerce  in  the  City  of  Montreal  and  elsewhere.    That  to  do  so,  and  to  meet 
the  engagements  of  the  late  firm  of  Cuvillier  &  Sons,  he  would  require  dis- 
couuts  and  pecuniary  assistance  to  a  considerable  extent  from  the*  two  Banks 
purtips  to'the  said  Deed,  aud  to  secure  to  the  latter  the  payment  of  such 
iii<(nic8^hey  might  advance  to  Maurice  Cuvillier,  the  Defendants  agreed  to 
make  themselves  jointly  and  severally  liable  for  all  debts  heretofore  contracted, 
or  that  might  be  subsequently  contracted  in  favor  of  the  said  Banks  by  the  said 
Maurice  CuVlllier,  and  generally  for  all  the  present  add  future  liabilities  of  the 
said  Maurice  Cuvillier  towards  the  said  Banks,  whether  as  maker,  drawer,  in- 
dorser  or  acceptor  of  negotiable*  paper  or  otherwise.     (See  the  whole  clause 
printed  in  p.  16  of  the  Traiiscript.) 
The  whole  question  turns  on  the  interpretation  to  be  put  on  this  clause. 
Is  the  undertaking  of  the  Defendants  a  general,  unlimited  guarantee  t»  ov^nem    - 
eausam,  as  the  Bank  contends }   or  is  it  a  special  limited  guarantee  "/o^  the 
causes  and  purposes  plainly  set  forth  in  the  Deed,  and  well  understood  by  all 
the  contracting  parties  .*" 

I  am  of  opinion  it  is  the  latter ;  that  is,  a  special  limited  guarantee.    The ' 
parties  have  put  their  own  interpretation  on  the  Deed. 

They  declare  that  Maurice  Cuvillier  will  require  pecuniary  qid  and  assistance 
to  meet  the  engagements  of  the  late  firm  of  Cuvillier  &  Sons,  and  to  carry  on 
his  own  business,  and  to  secure  the  payment  of  any  moneys  advanced  for  these 
two  specific  purposes,  the  Defendants  hold  themselves  responsible.  '  It  would  be 
a  perversion  of  all  language  to  declare  this  a  guarantee  in  omnem  eausam^- 
The  Defendants  have  guarded  against  such  an  interpretatioB^  in  the  most  posi- 
tive and  precise  language. 
'■  Fothier,  in  his  Trait6  dos  Obligations,  No,  404,  says: — **LoiBque  la  caution 
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son  obligation  ne  attend  qu'A  la  somme  ouii.la  c«««  qu'elle  a  axprim6c  "  ^'^'li^'rtS 
Toulher,  vol.0,  p.  828,  says :-« Qaelque*  g6n«raux  que  mLlZlZnl'^-^^^^' 
dan,  lesquelBun.  convention  eat  co„,u^llo'nocoa.prerd  "^'^   • 

^qnelles  Ics  parties  se  sont  .propose  de  contractor."    In  support  of  thi 

ZZ:  ''''''''  ''  P'«'"  «°'"™-  -VToullier  refers  toCie/ Ind      ^ 
Those  rules  have  met  ^ith  the  approbation  of  (he  most  distinguished  writers  on 
^urts  ,n  England.    (See  Add.son  on  Contracts,  p.  866,  last  edit.)     Pothier 

«  Ji.   T"     :T'  '"  ^^"«''"°"'''  N*»-  »1. 'ay- down  the  rule:    «Ondoit 
«  recliercher  qu'elle  a  6t6  la  commune  intention  des  parties  contractantes  ph 

que  .e  sens  grammatical  des  termes."    In  No.  Otf-he  savs •    «TTr^»l:  i  v         " 
;;suterpr.ter  par  lesautrescontenues  dans  lel^^^^^^^^^^^  • 

,    ;'  cedent  ou  qu'elles  suivent."    (See  further  No.  98  and  99.)    The^e  rules  1  \ 

m  strict  accordance  with  those  laid  down  for  the  interpretiion.Tco     acl 

^'^^n^lT^'       CaufoWment,  No.  150,  says :  " Le  cautionnement  n! 
Commerce  ierr'""'X"^™-    Q«««d  J«  cautionne  une  Boci6t6  de 

But  It  has  been  argued  that  the  liabUity  incurred  is  for  all  debts.    T  ««*-«.  ' 

«  enTnle^i^f  T'  ''t  !T  =   "'''  P''**"^"^*  ^^«  «*'*-  -^  «g^e™ent  ^ 
Th«  n^f  K  r''^''  ^  ^^'""'"''  ''•"*«°*'*>"  «o"™"°«  des  parties !" 

bv  i  r''w  7  "''"^  *'  ^*'^^"^^^'  ^''''^  *^«  "o°^««  ^«'e  to  be  advaneld 
by  the  Bank /br<wo^ujyo»c»."       "  "c  auvauoea 

Cu'vImerVst!  ""^  ''"'"'""'  "^^*  *^«  ^"^'^--^  o^*^«  J«te  S™  of 
2nd   To  enable  Maurice  CuvlUier  to  carry  on  trade  and  commerce. 

aflvanced  by  he  Bank  were  so  advanced  for  neither.of  these  two  purposes 
J  "  ^'^7/f''  Maurice  Cuvillier  did  not  carry  on  trade  and  Commerce  as 
contempu  ed  by  the  deed.    He  h^  no  counting  house,  no  office  noTcI  Z 

mTrJ  M  '""•  J'V''  ''°"*"'''  '°«'"^^"'  -"^^  be  found  whowIS 
SlisLdT.Tn  """  "  '""^"^  ^"  *^^^«'  «"  *^>«  ^o-'t^'y.  it  is  fully  e* 
maipger  of  all  the  financial  business  of  the  firm  of  A.  Cuvillier  &  Ct>  attending 
daay  on  the,r  premises  and  at  their  office  from  morning  until  even^^g.  ^ 

the  tr      "'  of  Mr-  Davidson,  the  Manager  of  the  Bank,  shows  he  W  well 
he  momes  were  not  advanced  for  the  purposes  mentioned  in  the  Deed.    The 
fact  of  h«  rnducm^  Maurice  Cuvillier  to  Mrse  the  notes  and  bills  o^  other 
.  10 
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JBjiA  of  Britlfih  firras  then  dealing  with  tlio  Bank,  very  clearly  indicates  that  Tic  intended  to  in- 
MOrtn  America    ,,,  ...»  '        -i  ,,, 

VB.         cluuo  those  debts  in  the  guarantee,  not  as  tlio  debti  of  Ninuric«  Cuvillior,  the 
.'et«i.      '  maker  or  drawer,  but  as  those  of  Maurice  Ouvillier,  the  Jndorser,  that  is,  the 
person  whom  lie  liimself  had  induced  to  guarantee  the  payment  of  debts  con- 
tracted by  others,  else  wiiy  resort,  to,  the  clumsy  expedient  of  making  one  part* 
,  ncr  endorse,  in  liis  own  name,  the  notes  or  bills  9f  the  co-partnership  !     To  this 
question  Mr.  Davidson  lias  given  his  own  answer,  by  saying,  he  knew  (he  gua* 
.ranteo  did  not  extend  to  the  debts  contracted  by  these  firms. 

Further,  why  was  the  account  of  the  Firm  of  A.  Cuvillier  &  Co.  kept  open  in 
the  books  of  this  bank  in  the  name  of  Maurice  Ouvillier  ?  The  firm  of  A.  Cu- 
villier &  Co.,  ha,d  got  a  great  deal  of  accommodation  from  the  bank, — it  depo- 
sited its  moneys  there — all  was  done  in  the  name  of  Maurice  Cuvillier.  It 
would  certainly  require  an  unusual  degree  or  boyish  credulity  to  believe  that 
this  was  not  the  result  of  cool  calculation.  .,  ' 

'        ,    '       -  All  knowledge  of  those  proceedings  was  studiously  kept  from  the  Uefen'dants. 
Had  they  been  made' aware  of'them,  would  they  not-instantly  have  made  known 
their  determination  of  resisting  the  payment  of  such  demands;  saying  truly 
-  that  they  agreed  to  assist  their  brother,'  if  he  continued  his  trade,  but  that  they 

''  .     -never  agreed  to  become  answerable  for  the  commercial  speculations  of  men  un- 

known  to  them. 

Had  Maurice  Cuvillier  carried  on  business  in  his  own  name,  the  Defendants 
might  hava  protected  themselves  by  inspecting  his  books  at  regular  intervals, 
and  stopping  the  business  as  soon  as  they  found  out  that  the  losses  by  far  ex- 
ceeded the  profits.  ^  ■  iy 
If  the  Defendants  should  be  condemned  to  pay  this  claim  as  thi^suretiq*  of 
y      Maurice  Cuvillier,  Jndorser,  not  maker  or  drawer  of  the  Notes  and^ill^  would 
not  fclie  creditors  of  the  joint  estate  of  A.  Cuvillier  &  Co.  claim  in  j^rference 
^  ♦   K  to  thoJDefendants  ?     Can  this  be  ^aid  to  be'^justice  to  the  latter,  and  that  the; 
'            '"  assumcid  such  a  risk? 

In  weighing  these  facts  we  must  not  forget  that  all  took  place  under  tK«ii 
\  mediate  control  of  the  Manager,  not  always  in  accordance  with  the  wisV<^  W 

the  parties — a  gentleman  represented  by  the  evidence  as  one  possessed  of  '^eat 
information  and  experience  in  commercial  matters. 
~  The  Defendants,  therefore,  justly  say  to  the  Bank :   You  ki^w  Maurice  Cu- 

villier did  not!  Carry  oia  trade  and  commerce;  your  own  evidence  establishes 
this  important  iact.  You  knew  Maurice  Cuvillier  asked  from  you  no  advances 
of  money  to  meet  the  eqgagements  of  the  late  firm  o?  Cuvillier  &  Sons.  You 
knew  the  monies  advanced  by  you,  were  so  advanced,  not  to  Maurice  Cuvillier* 
but  to  the  firm  of  A.  Cuvillier  &  Co.  of  Montrea);  a04  to  that  of  Bull  &  Co.  of 
Belleville.  Was  not  Mr.  Davidson,  the  Manager  of  .your  Bank,  right  when  he 
said  the  letter  of  credit  was  worth  nothing  quoad  these  advances  ?  I  am  of 
opinion  he  was.  ^ 

Here  it  may  be  proper  to  notice  a  statenient  made,  that  the  Defendants  did 
not,  in  reality,  become  answerable  for  debts  contracted  in  which  they  had  no 
interest;  that  the  children  are  the  heirs  of  their  late  father,  and  the  widow, 
tfmmune  en  hiem  with  him,  at  the  time  of  his  decease.    In  answer  to  this,  it 
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till  «ufRco  to  say,  they  are  not  sued  as  sqch.     W^  cannottravel  out  of  the  re.  Bank  of  Britfh  f , 
fcord.    If  wo  could,  wo  must  all  say,  that  such  is  not  the  fact.    The  childrea  "'"'*''  '"""  " 
are  not  tho  heirs ;  tlie  wife  is  not  commune  en  hiens. 

I  will  close  these  remarks  by  referring  to  the  objections  made  tq  tho  admis. 
sibihty  of  Maurice  Cuvillier,  a  co-defendant,  as  a  witness. 

This  being  a  case  of  a  commercial  nature,  we  are  bound  by  the  rules  of  Evi- 
dence  laid  down  by  the  laws  of  England. 

On  such  a  question,  the  Judges  in  England  will  not  require  information  from 
the  Judgesjn  Canada.  I  shall,  therefore,  be  brief,  referring  without  comment- 
ary, to  the  following  authorities :— Worral  v.  Jones,  7  Bipg.,  308 ;  3d  Starkio 
on  Evid.,  1003.  Any  further  reference  to  cases  to  be -found  in  Phillips,  BuF- 
lersn.p.,  and  other  works,  is  not  deemed  necessary.  > 

Although  entertaining  no  doubt  on  this  question,  I  deem,  it  proper  to  add 
that  tho  evidence,  without  referring  to  the  deposition  of  Maurice  Cuvillier  is         i 

in  my  opmion,  conclusive  in  favor  of  the  Respondents.  -    *--*     -i- 

I  add  a  note  of  English  authorities,  which  will  be  found  to  coincide  with  tho 
views  of  the  French  Jurists  :— 

Collyer  on  Partnership,  §  624 :  A  guaranty  given  to  wU  whole  firm,  shall 
not,  prima  fade,  enure  to  the  benefit  of  the  remaining  partners. 

Also  §  626,  628.  The  reasoning  in  these  and  following  paragraphs  is  very 
applicable  to  the  present  case.  »  r     b    r  y 

Gow  on  Partnership,  pp.  135,  and  following.  .  '. 

I  vol.  of  Bell's  Com.  on  the  Laws  of  Scotland,  p.  374  (II),  and  following.. 

LaFontaine,  Co  J:-L'opinion  d6jA  exprim6e  par  deux  des  Honorable* 
Juges.  qui  forment  la  inajorit6  do  cette  cour,  m^aisse  bien  peu  k  dire 
xH>„rl*^^"""!!f'  7a  ^"^  cautionnement  dont  il  s'agiVn'a  6t6  content!  que 
^Zfr      "T   T        'T'^^'^''''  '"**°"^^»  ^^^'  l'«cte,8avoir;   pJur 
c.6t6     Cuvillie  &  Sons;"   2o.  A  faire  commerce  en  s^i.  nom  seul;  et  non    - 
pouraucune  autre  fin,  encore  biea  moins,  pour  le  cooimerce  que  Maurice  Cu"       ^ 
yilher  prendrait  sur  lui  do  faire  eil'soci6t6  avec  d'autrea  individus 

II  ny  a  aucune  preuve,  de  la  part  de  la  Banque,  a^ppelante,  que  les  avances 
qn'elle  a  faite^  et  dont  elle  poUrsuit  le  recouvrem'ent.  ai^t  6t6  par  eHeSat        " 
Maunce  Cuvilher,  seul,  et  surtout  qu'elles  lui  ^aient  4i6  faites  excLvemenTpour        ' 
rune  ou  1  autre  des  denx  fin.  6nonc6e8  dans  le  cautionnement.    II  luHLit  "m 
possible  de  faire  une  pareille  preuve,  car  elle  savait  fort  J^n  qu    c«"         '-    ^ 

M.  Davidson  est  le  principal  t^moina^  la  Banque. 

s'enclJ^i'L'.^^^  Bestfacil^yde 

Po3  V  on  r     A    T    't  ^"  ""'  ''^T'''  "«'«  "  ">  «  ?««  ^'intelligence  qui 
ponvait  y  emr.    Aprd,  s'6tre  efi-orc6  longtemps  k  r^pondre  de  manj^re  knl 
pas  admettre  qu'il  connut  I'existence  de  la  nouvelie  8oci6t6,  il  finifenfin  par  ,^!  ' 
connaitte  qu'en  efiet  cette  nouvelie  8ociet6  exi^tAif  «.  '•,  -l  ®""°.P"^'«- 

^"*'  Bocieie  exiBtait,  qu'il  en  avait  connaissancg, 

tr        -  '-<\      '*' 

.■  .      "  .  ^  ■       '■         .  -  -  ■  "  .,        ■  V      St^;A.  »' 
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pMoAhAmcriM®'^"®  ^'"""'^'^  Ciivillier  no  faisait  paa  un  commerce  86par6  seul  6n  son  nom. 

Ang .  cUVmior  ''  "°  *'''^"''  pas  tan t  li^siter  k  faire  cotte  admission,  puisque  lo  fait  quo  Maurice 
'-*  -•  ■  Cuvillier  dtait  en  8oci6t6  avdc  d'autres  iHdividus  est  6tabli  par  trois  lottres  du 
mois  d'octobre  1854  produitcs  do  la  part  do  la  Danque  elle-rafime,  (voir  c6dulo8 
Nos.  42,  43  ot  44  du  Record,  pages  37  et  38.)  Et  cetto  ,80ci6t6  est  constatfee 
par  6crit  6tro  colb  do  A.  Cuvillier  &  Co.  par  Jettre  dat^o  do  Liverpool  6  Juin 
1853,  adreB86o  par  Iloldemess  &  Chilton,  k  la  Banque  elle-m6rae,  k  Montreal, 
(cddulo  45  (lu  Record  page  38.)  Et  c'ost  I'uno  des  Icttres,  sur  lesquelles  la 
Banque  faisait  des  avances  k  A.  Cuvillier  &  Cie.,  tout  en  prenant  on  m6mo 
temps,  et  do  plus,  la  sigrtaluro  individuello  do  Maurice  Cuvillier.  Comment  la 
Banque  pout-clle  pr<jtoudre  aujourd'hui  que  sos  avances  n'otaient  pas  faitcs  k  la 
socidte ?  .         r.' '        . 

La  question  do  I'cffet  du  cautionncment  est  uno  question  qui  doit  6tro  d6cidee 
par  le  droit  Fran9ais  exclusivement. 

L'acte,  qui  conticnt  cc  caulionnemcnt,  doit  dtre  interpr6td  favorablcmcnt  a 
ceur  qui  I'ont  donn^,  uiais  rigoureusomcnt  contre  ceux  au  profit  desqbols  11  a 
6t6  donnd^.  Jamais  les  cautions  n'ont  eu  I'intention  do  s'obliger  pour  des  ^vances 
faitcs  a  la  nouvellc  80ciet6  "  A.  Cuvillier  &  Co.,  "  la  Banque  le  savait  ou  devait 
lo  savoir.  Cepcndant  toi^tes  ses  avances,  dont  olio  poursuit  le  rdcouvrement 
pnt  it6  faitcs  k  cetto  nouvclle  8oci6t^,  et  exclusivement  pour  rint6r6t  do  cotte 
&oci6t6.  La  Banque  espdrait  sans  doute  en  tirer  do  plus  grands  profits.  Elle 
doit  aujourd'hui  en  subir  les  consequences. 


Bethune  &  Dunkin,  for  Appellant. 
Hfnry  Stuart,  Counsel.,  a 

Curlier  &  Bertheht,  for  Respondents. 
T,  J.  JikLorangeVi  Q.  C,  and 
J.J.C.  Abbott,  Counsel,     i 
[S.B.J 


Judgment  of  S.  C.  confirmed' 


IN   APPEAL."* 


MONTREAL,  MARCH  2nd,  1860.  "    , 

Coram  Sir  L.  H.  LafonTainb,  Bart.  C.  J.,  Aylwin,  J.,  Duval,  J.,  (C.)  Mon- 

DELET,  J. 

\ 

Our  Sovereign  Lady  the  Queen  V6,  Joseph  Palliser.    , 

Reqistrt  Ordinance — Indictment. 

Held,— That  tlio  punishment  prescribed  by  Ord.  4  Vic.  c.  30,  s.  1,  is  cumiBaiiVe  and" that  sentence  of 
imprisonment  and  fine  is  to  be  awarded  upon  the  conviction  had  against  the  Defendant  in  maimer 
and'  f&rm  as  enacted  by  the  ordinance. 

Joseph  Talliser  wag  found  guilty  on  the  following  indictment : 
Province  of  Canada,  )  In  the  Court  op  Queen's  Bench  (Crown  Side)  March 

Lower  Canada.     )      Term,  1859.  - 

District  of  Montacal,  )  The  Jurors  for  Our  Lady  thk^uesn,  upon  theij-  oa^fe. 
Towiy.  J  present  that,  in  and  by  a  certain  w4c/e  or  Deed  duly 

made  and  passed  by  and  before  Maitre  Archambault  and  his  Colleague  Maitre 


;■  x 
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then  of  the  MriBli  of  S«rnl  M.pjl  •  TA  °   ''"T"'  ^""P''  P""'«'. 

h.«o,^  Mali  iv'srorrruitc^^^^^        . 

mentioned  parish  mercliAnf  nrl,.„»       i  V    '"™  Cro88,Uen  of  the  last         ^ 

Cairns  afterwards,  to  wit,  on  the  larmenfrol!  ^        .  *''*  '*'^  •^"°^«' 


.  .,i 


4 


»•'! 
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JlioQuccii,    it)-(lio  BRitl  (liiitrrct  of  Benuharnoi*,  wherein  the  naid  real  profHirJly  Was  at  the 

JoMiih  P«Ui»er.  8ai(|f  (latcK  and  is  sitnatc ;  against  the  fornj  of  the  rtatute  in  such  case  inado  and 
provided,  and  against  the  peace  of  our  said  lady  tli«  (Jiioon,  her  Crown  and 
dignity. 

^Signed,)    C.  E.  Sciiilleu,  (iko.  Et.  Cartibk, 

,  *'  Deputy  Clerk  of  the  Crown.  ■  Attorney  Oentral 

^  •  Hy  S.  C.  Monk,  Q.  C. 

Mr.  Justice  Aylwin  prefiiding  at  tho  {rial,  did  not  pa«B  judgment ;  but  under 
20  Vic.  cap?  44,  hoc  22,  reserved  the  following  case  for  the  consideration  of  the 
Court  of  Queen's  Bench,  on  the  appeal  side  thereof. 

;•  Joseph  I'ulliscr,  wfts  tried  before  me  sitting  on  the  crown  side  of  the  Court 

of  Quften's  Bench  on  the  twenty-fourth  day  of  September  Jast  at  Morilrcal, 
and  found'guilty  upon  an  indictment  for  niisd^nioanour,  in  selling  to  one  James 
Cairns  certain  real  property  hypothecated  in  favour  of  one  William  Cross  under 

^''''  a  Notarial  Deed  not  enregistered,  with  intent  to  defraud  the  said  William  Cross. 

The  prosecution  rests  upon  the  first  section  of  the  Ilegirtry  Ordinance  4th  Victo- 
ria, cap.  30th,  by  which  it  is  enacted  that  each  and  every  person  who,  knowing 
the 'existence  of  any  such  unregistered  prior  sale,  grant,  mortgage,  hypothec,  • 
privilege,  ,or  incumbrance,  of  or  upon  any  landa,  tenements  or  hereditaments,.. 

.  or  of  any  part  or  parcel  thereof,  shall  be  guilty  of  a  misdemeanour,  and  being 

thereof  duly  convicted  shall  bo  liable  to  such  impirisonnlent  not  exceeding  twelve 
calendar  months,  and  also  to  such  f^ne  and  penalty  not  exceeding  five  hundred 
pounds  current  money  of  this  province  as  the  Court  before  whom  the  conviction  - 
shall  take  place  shall  think  it  right  to  inflict  As  doubts  exist  in  my  mind  whether  r*'' 
the  punishment  bo  cumulative,  and  if  go,  whether  it  was  competent  to  the  l^pe- 
cial  Council  to  create  a  new  offence,  and  to  annex  to  it  the  punishment  in  quei^- 
tion,  consistently  with  the  proviso  contained  in  the  Srd  Section  of  the  imperial 
Statute  of  the  1st  &  2nd  Yictoria,  cap.  0,  constituting  that  legislative  body,  I  have 
deemed  it  right  to  reserve  these  questions  for  the  consideration  of  the  Court  of 
•  .  .  Queen's  Bench  on  the  appeal  side  thereof,  and  to  postpone  judgment  until  such 
questions  shall  have  been  considered  and  decided  by  the  said  Court ;  I  have 
taken  bail  from  the  defendant  to  appear  at  the  term  in  appeal,  which  will  com- 
mence on  the  first  o|  Dccfember  next,  and  I  respectfully  desire  the  opinion  of 
the  Court  in  the  premises  pursuant  to  the  Statute 'of  the  20th  Victoria,  chapter 
44,  section  22.  ' 

,,  (Signed,)  '  T.  C.  AYLWIN,  J. 

MontreallOth  OctobeiVl859.  • 

The  judgment  in  appeal  was  recorded  as  follows :  \ 

-  ^     '  "  After  hearing  counsel,  as  well  on  behalf  of  the  defendant,  Joseph  Palliser,  as 

for  the  Crown,  and  dup  diiliberation  had  on  the  case  transmitted  to  this  Court 
.    from  the  Court  of  Queen's  Bench,  on  the  Crown  side  fit  Mqptrea),  it  is  consi- 
dered and  adjudged  by  the  Court,  now  here,  pursuant  to  tlire  Sti^U%  in  that  be- 
■■,'-'-   half,  that  the  punishment  prescribed  by  the  first  section  of  the  ordinance  of  thc^- 
/'        Governor  aftd  Special  Council  for  the  affairs  of  Lower  Canada,  of  the  foiirlh  year 
/  of  Her  Majesty's  reign,  chapter  30,  intituled:  "An  Ordinance  to  prescribe  and 
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regulate  the  rcgl.t.ring  of  title,  to  UnJ^  tunomouU  nnd  Il6ro.l!tnlnont^  ronl  or   Th.  Qrma 

jpimovoablo  ^»tate^  and  (St  charge,  and  incun.hrnncca  on  tli.  .nrno.  un.I  for  the  JoM^h'fWH-r ' 

alteration  an.l  improvement  of  the  law  in  corlnin  particular,  in  relation  to  tl,o« 

a  lenatmn  and  hypothecation  of  real  estaicH  and  the  right*  an.l  int6re.(.  acquired 

therein    i.  cumulative,  an.l  that  nentonco  of  imprisonment  an.l  fine  !•  to  bo 

awarded  upon  the  conviction  made  and  had  in  thi.  behalf  agnin.t  t|ie  said  de- 

fondant,  in  manner  and  form  «.  euacte.1  by  the  .aid  Ordinance,  unlcM  othorwi,o 

Uicro  be  go«l  caune  for  arrenting  judgment  {Dimntiente  the  Uonourablo^r. 

t/harle.  Mon<lolet,  AsKislant  Judge.)'*  \ 

Johnson,  Q.  C.,  pro  Rcgina.  •     » 

£.  Carter,  for  Defendant, 
(r»  V.  T.)  / 


■(> 


\4\ 
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IN  APPEAL. 


'.  ^"O"  ""»  SbPiRioB  CouHT,  District  of  Momtbiai.         / 

MONTREAL,  aist  May,  1860. 
Coram  Sir  L.  H.  Lafonu.n.,  Bart.  C.  J.,  ArLwm,  J,  DuvA^  J.,  Mondelet,  J. 

No.  M.  /' 

WILLIAM  BROOKS,  {Dtftndanl  in  the  Court  6</(w.> 

Appellant 

AMD 

NATHANIEL  8.  WHITNEY,  (Plaintiff  in  the  Court  below.) 

Reapendent. 

^  S^;Kr„r^'£!"''^'''^*'°  ''•^""'*'"'°''-''°'""'^  «»«.««.. not «,uC 
''''X:ror^^J:lrS.:':.X£S:Z'''''''  "^^  «atl.a  .ann.o,th.  EUK.U  not. 
''*iS!?*'J^"f?f.*;7_^°_'^"'**  •  "*'"*"'*^  gu.rtUin'of  effect.  A«m1  under  ,  writ  of  execution 


/    ■-fill 


liable  to  eontrdinte  par  eorp*. 

This  was  an  appeal  from  a  judgment  rendered  in  the  Superior  Court  upon  a 
Rule  mst  causa.  The  PlaintiflF  obtained  a  judgment  against  the  Defendant  for 
I6(J2,  with  interest  and  costs.  The  Sheriff  seized  certain  property,  under  a  writ 
of  execution,  of  which  the  Defendant  became  voluntary  guardian.  The  Sheriff  re- 
umcd  that  the  Defendant  refused  to  deliver  him  up  the  goods  and  that  thereby 
he  was  unable  to  proceed  to  their  sale.  The  Superior  Court  granted  the  Plaintiff 
a  Rule  nm  causa  ,  ordering,  "that  the  Defendant  be  declared  to  have  been  in 
contempt  of  Court  and  liable  to  be  contraint  par  corps  and  ordering  him  to  be 
committed  to  the  common  jail  of  the  District  of  St.  Francis  until  ho  shall  have 
produced  the  said  effects  so  seized  as  l^resaid,  that  the  same  may  be  sold  in 
due  course  of  law  or  until  he  shall  have  produced  the  full  value  thereof  with 
all  damages  and  costs  occasioned  by  the  default  of  the  said  William  Brooks  in 
the  premises  or  until4e  shall  have  paid  to  the  Plaintiff  the  amount  of  the  debt,^ 
interest  and  costs  in  the  cause  and  the  subsequent  costs  occurred  therein." 


-■*T.l 
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WUltam  Brook.     Tli«  ApplUi^  appo«r«l  on  th«  Ilotum  of  the  Uulo  nn.i  fylcl  ad  iin«wer  in 
•Ml.  wwm.,.  writing  ohjocti|»g  that  tin  IlnlowM  Irregularly  iwued,  a«  ho  l,«d  reccivcj  no 
nolico  <>f  it,  n/iil  tliiit  he  couM  nuilxt  lognlly  nppointwl  guardian. 

Tho  Court  di»iniitm>d  ihciumwor,  and  ordorotl  tlio  vnluo  of  tlio  good,  to  b« 
cstablinhcd,  avant/airt droit.  The  partio*  wont  to  evidanco  iw  to  valuo,  wliich 
VM  ndinilU'd  by  tho  dofondant,  to  l)o  |8t>9i. 

Tho  partis  wore  aftcrwardi.  hcurd,  and  the  Court  oh  the  30th  Juno  1 800  gavo 
judgment  making  tho  Uulo  ab««)lulc  in  tho  following  lornm  ;^"U  Cour  aprii 
«  avoir  ontondu  le  Demandour  bt  lo  Dofendour  mi$  en  caunt  par  lours  AvocaU 
"  aur  lo  indrito  do  la  regie  (5fti/in6o  <lo  cotto  Cour  lo  vingt-Hix  Mar.  mil  huit  cent 
'  «'  cin(,uai#-n«uf,  examine  WprocAduro,  prouvo  pro<luito,  vu  l«  jugomont  intorlo- 
"  cutoiro  rendu  on  cotte  cni/Ho,  lo  30  jour  d'Avril  1850,  lo.|uol  ordonnait  avant 
"  faite  droit  «ur  la  dite  Hii^lo,  qu'il  «orait  pro(.dd6  k  la  diligence  du  D6fondour 
"  mm  on  cau«o  «ous  huit  ^Un  k  compter  do  In  nigniflcalion  h  lui  faite  du  dlt 
« jugeiftont  du  30  Avril  isso,  ot  4  d6laut  par  lui  do  co  f»iro,  <k  la  diligonco  du 
„_^  ,/' Demandour  on  la  mai^iore  ordinaire,  A  6tablir  la  valour  dea  biWmoubK 

.    "  offots  ot  oninmux,  mUfi  par  le  dit  Ddfondeur  ct  non  rcprisentAs  ainai  qu'il 
.     «•  appcrt  au  Uapport  dii  Hhdrif  nu  do»  du  writ  d'oi6cution  dmHn6  on  cotte  cau^o 
••  en  date  du  dix-hui^  Janvier  rail  huit  cent  cin'quanto-nouf,  ct  d<Jtaill6  comme 
"  Buit  nu  procis-vorbftl  deaaiiie  annexd  au  dit  wrT^ljavoir :  Six   Single  SUigh$ 
"^  One  Double  Sleigh,   One  Logan  Stud  IIor>e,  One  Oray  Mare,  Two  Bay 
•«'  lionet,  Two  Bay  Colls,  ct  vu  I'admission  donn6o  par  lo  dit  William  Drooka 
••  mi»  en  eajtie  que  la  valeur  dea  dits  bicn«-moublc8,  offots  ot  animaux,  aavoir : 
"  Six  Smglo  Sleighs,  Ono  Double  Sleigh,  One  Logan  Stud  Horse,  One  Gray 
"  Mare,  Two  l^ay  Horses,  Two  Il«y  Colts,  sont  do  la  valour  do  huit  cent  piastres 
courant,  ct  avoir  d6Iib6r6 ;  declare  absoluo  la  dite  Rt^gle  du  20  Mars  1869 
"  et  ordonnc  qu'un  brof  do  contrainto  par  corps  6man6  en  cotto  cause  pour 
"  arr.6ter  la  pcrsonnc  du  dit  William  Brook-,  le  Difondcur  gar^ien  nomm6  des 
cffets  saisis  en  cotto  cause  ot  I'incarc6rcr  dans  la  prison  commune  du  District 
«  do  St.  Francis  et  I'y  d6tenir  jusqu'A  ce  qu'il  ait  pay6  la  dette,  int6r6t,  frais  et 
^  es  frais  subsdquonts  en  cette  cause  en  vcrtu  du  jugcment  rendu  en  cette  cause 

"  le  30e  jour  de  Decembro  1868,  c'ost  k  savoir :  la  somme  do  six  cent  soixante 
"  et  deux  piastres  cours  actuel  do  dctte,  avco  int6r6t  sur  icelle  k  compter  du 
«'  premier  jour  do  Juillet  mil  huit  cent  cinquante-huit,  jusqu'au  paiemont,  qua- 
"  ranto-et-une  piastres  ct  trente-cinq  cents  frais  tax^s  sur  le  dit  jugcment,  et 
"  dont  distraction  a  6t6  accorddo  k  Messieurs  Torrance  ct  Morris  de  la  cil6  do 
.       ■         "  Montreal,  les  avocats  et  procureurs  du  dit  Demandour,  trois  piastres  ct  trento- 
•'  trois  cents  frais  ancrus  sur  le  bret  de  fieri  facias  de  bonis  <5mand  on  cette  cause, 
SIX  piastres  et  quinzo  cent?,  frais  du  Sh6rif  sur  ic  dit  brof  de/«r»  facias  de 
"  boms,  et  enfin  les  d6pens  do  la  dite  U^gle  pour  contrainte  par  corps  aux  quels 
«  d6pens,  la  Cour  condamne  le  dit  D6fendeur  mis  on  cause  et  tax^s  par  ce 
• "  Jugement  k  deux  louis  onee  chelins  et  six  deniers  dit  cours." 

The  Defendant  appealed  from  this  Judgment,  alleging,  that  the  condemnation 
pronounced  by  tho  Judgment  had  a  narrower  scope  than  thit  sought  by  the  Res- 
pondent. That  the  Rule  ordered  imprisonment  until  the  Appellant  should  have 
produced  the  effecU  seized  or  their  value  or  until  he  should  have  paid  the  debt 


P' 
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inltrtti  and  eo»t»,  whilo  the  final  JiKlffenient,  condomno<I  tli«  App«lliint  to  bt 
tmpruonf,l  until  ht  $houU  hay*  paid  iht  dibl,  intfrf»t,  foil,  and  ,ub,fqufnl  eoti, 
Shnifftftt,  and  co»l$afik»  ruh,  fhcreby  .k-priving  tli»  ApiK)ll«nt  of  tho  Ixui^t 
of  tho  alternnlivo,  RrHntml  ly  tho  Uulo,  Tho  Appllant  further  contondcl  ih«t 
tho  conacmnntion  in  tho  J.i.lgrnont  w^  ultra  pttita  nn.l  .lo|>rire(l  him  of  tb« 
opUon  granted  in  hiii  favour  and  aitkcd  tlie  Judgment  to  \w  not  anldo  for  thii 
MMOn,  an.l  aUo,  becauiw  tho  Uulo  waaiuued  in  tho  flrtt  iniUnro  without  notice 
to  tho  Appellant  and  becauno  tho  appointment  of  tho  saiii,  a»  guardian,  waa 
Illegal,  and  di<l  npt  conntiluto  him  tho  depotitaire  judiciart  of  tho  effecla  iMsized, 
and  therefore  ho  waa  not  liable  to  eontrninte  jmr  (orp$,  r  „ 

Tho  Iloipon<lent  maintained  that  aa  voluntary  guardian,  the  Defendant  Waa 
In  contempt  of  Court,  in  rcftiaing  to  produce  the  goods  and  that  tho  Court  being 
the  solo  judge  of  contomptH  against-  itself,  had  perfect  right  In  ita  dincretion, 
after  cause  shown  on  tho  Rule,  by  its  final  Judgmon^  to  restrain  tho  alternative 
askod  for  by  tho  Rule,  and  to  tondomn  as  in  this  case  it  liAd  done  the  Defendant 
to  mipnsonment,  until  ho  should  have  pni.I  tho  debt,  interest  and  costs. 

After  counsel  heard  and  deliberation,  tho  appeal  was  dismissed  and  tho  Judg. 
mont  of  tho  Court  below  confirmed.  *  < 

I  Abbott  and  Dorman,  for  Appellant, 

Torrance  and  Morris,  for  Respondent. 
(a.m.) 


SUPERIOR  COURT. 

MONTREAL,  29Tn  PEBRURRY,  18C0. 
■     ^-  Coram  Smith,  J. 

Xo.  128. 
Holland  V.  BrUtow. 
City  Councillor — Montrkal— Dibqcalificati«n8. 
Held  -Umjor  12  Vlct.,c»p..l28.  w.  8  441.  lo.  That  •  party  elected  to  bo  counelllor  In  the  corporation 
or  tho  City  of  Montreal,  not  being  poiieued  to  his  own  uae  and  boncflt  of  real  and  pcrMual  eiitata 
within  tho  City  of  Montreal  after  payment  of  hli  Just  debts,  of  tho  value  of  JCSOO  cy.,  is  not  qiiallfled 
-     to  bo  so  elected.  .. 

20.  That  a  party  elected  to  bo  such  a  connclllor.  vnd  bccomlni?  iigllul-A.ring'hU  occupancy  of  said 
office,  Is  by  such  imoWencydisqnalifled  to  hold  such  ofllce.  ^mM 

The  petitioner  in  thia  matter  by  his  petition  Sl^a^fe  libellie,  set  out  his 
qualification. as  a  voter  of  the  St.  Lawrence  ward  in  Montreal,  and  that4)y  tho 
statute  14  &  16  Vict.,  cap.  128,  ss.  8  &  41,  it  is  enacted  that  no  one  shall  be 
elected  a  councillor  of  Iho  Cjty,  unless  a  resident  householder  within  it  for  a 
year  before  his  election,  and  unless  ho  has  real  and  personal  property  within 
tho  city,  after  payment  of  his  debts,  of  the  value  of  £500  currency ;  that  he 
should  continue  to  have  such  pecuniary  qualification  during  his  term  t)f  oflBce, 
and  should  continue  to  bo  a  resident  householder,  and  that  he  should  become 
disqualified  if  ho  became  insolvent  or  bankrupt. 

That  Defendant  was,  on  the  28  July  1859,  elcctci)  couhclllor  for  the  City  of 
Montreal  for  a  term  of  throe  years ;  that  he  was  not  at  the  time  of  his  ciection 
or  afterwards  qualified,  not  having  been  a  resident  householder  in  Montreal  for 
a  year  before  tho  election,  nor  pos8cs.sed  of  the  property  qualification ;  that  since 
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Ilolt*nd, 

VI. 

Bri«tow, 


l|iH  cli(;lion  ho  liifi  b<><omo  inMilront  una  cciiwl  Ut  hul.l  lii«  olllco ;  (.luU  im  IIIq. 
iftlly  (iHuincd  to  oxofuiM)  tho  offlo«  of  ooiincillor  nixl  lli«  court  w»«  mitliorwod 
to  iMUO  ft  writ  ro(iuirin«  liiin  to  Hniiwor  tlio  potition  «n«l  to  tliow  caum  hy  wUm 
MUthority  hu  omiiiiiod  to  oxorciic  tlin  ofllco. 

With  tlio  iNJlltioii  wM  fvlod  K  copy  of  ^  ju.Igmoiil  of  llio  Circuit  Conrt, 

rontlortHl  18  Moi>U'iiiI)or,  I8fl0,  ngaliiit  tho  IWondmil  for  Xll  1:  2d.,  lo;i«thtr 

witU  io|.l«>i  of  writ  of  oxocntion   in   the  Rninu  ciwo'with  a  roturii   hy  Imiliff  of 

nulla  bona  ugftinut  th««  Dofoiidniit,  the  rujtort  purporting  ^^llo  to  bo  nljfnod  by 

him,  nlio  nflhUvitH  by  potUioner  nnd  onolhor  nolling  out,  thoirboliof  thai  Ih- 

fondant  hiul  not  tho  nec««Mftry  pr<Jporty  ijuniiflcfttioii,  liixl  bwiome  iniolyont,  wn»' 

not  nt  tho  timo  of  tUo  making  of  tlw  nfB<lavit  a  houiwlioKlor,  but  \vm  living  in  a 

I  bonrding-houR6.  \ 

I      TUe  Dofondftnt  pleaded  nn  tjccrption  d  (a  forme,  which  wa»dl«mi»«od.     A(Ur« 

I  wanli  DofendHnt  plcmlod  to  tho  inoriu  »llo.lging  his  (piHlificiUion,  (fint  ho  wan 

I  not  innolvont  an«l  dtmying  the  alltS^tttio^l  of  the  potition".     Tho  onito  being  in- 

'  forlbed  for- evidence  and  hearing,  the  petitioner  oxJirainod  tho  City  clerk  and 

another  witnow  who  produced  tho  voters,  and  aMUM^mont  UhU  of  tho  City 

of  MontroftI,  extract*  from  which  wore  fyled,  Hhowing  tliot  potitionor'R  name  was 

on  thcM  li«t«  as  proprieior  of  hot|nc«  in  Illoury 'utreot ;  that  Defcndant'ii  n-ame 

!  occurred  in  tho  liRt  of  1860  aa  a  tenant  and  not  a«  proprietor  of  real  cslate,  thai 

in  tho  votor'H  list  for  1800  Defendant's  nnnio  did  not  appour  either  as  tonant  or 

proprietor. 

Smith  J.,  in  giving  judgment,  hold  that  tho  proof  was^^sufflcient  to  sustain 

^  tho  pretensions  of  tho  petitioner,  in  tho  absence  of  any  proof  on  tho  part  of  the 

Defendant,  who  was  bound  to  show  that  ho  had"  tho  right  to  ejorcise.tho  office 

ho  nwimcd  to  hold,  the  proceeding  being  in  tho  nature  of  a  quo  toarranto.    The 

judgment  was  recorded  in  tho  following  terms.  ^ 

"  Considering  that  tho  said  Petitioner  and  informant  hath  fully  estabfished 
by  legal  evidence  tho  material  allegations  of  the  (^\d  requite  libelUe,  and  namely 
that  at  thotimjtof  tho  election  of  the  said  William  BristoW-to  be  a  councillor 
for  tho  St.  Lawrence  Ward  for  tho  City  of  Montreal,  to  wit,  at  tho  election  hold 
in  tho  city  for  tho  elcctiookof  a  councillor  for  the  Haid  St.  tawronoe  Ward  on 
the  twenty-eighth  day  of  February  last  past',  to  wit,  February  1860,  the  said  In- 
formant as  Potitioner  was  a  duly  qualified  elector  and  voter  qualified  to  vote  at 
"the  olgcjlion  of  a  councillor  for  tho  said, St.  Lawrence  Ward  in  Uio  City  of  Mon; 
treal,  anil  that  he,  tho  said  William  Bristow,  wa«  not  duly  qualified  to  be  elected 
as  such  councillor,  tho  said  William  Bristow  not.boing  possessed  lo  his  own 
use  and  benefit  of  real  and  personal  estate  within  the  City  of  Montreal,  after 
payment  or  deduction'of  Lis  just  debts  of  tho  valao  of  five  hundred  pounds  cur- 
rency, and  that  ho  hath  continued  to  be  so  disqualified  down  lo  the  filing  of  .the  in- 
formation  or  requite  /i6e//^  of  the  said  Informant  or  Petitioner,  and  that  thereby 
by  reason  thereof,  tho  said  William  Briitow  was  unqualified  by  law  to  be  elected 
as  such  couitoHlor,  -  '       ,•  . 

And  further  considering  that  it  hath  boeen  established  by  legal  evidence  by 
the  said  Informant  or  Petitioner,  that  since  the  said  election  and  during  the 
occupancy  of  said  oiico  of  councillor  by  the  said  William  Bristow;  the  said 

>     ■     .      A ..  ; 
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T 


Willlnm  nrUtow  hiitli  Iwoom*  itmolvoia/aiul  Imtli  thflr»by'b«!om«  dlM]u«lifl«a 
by  lnW  to  hol.l  thfl  muI  t>lllce,  Bn.l  hy  n'lWMMi ,  tliorisof  hmli  citminl  to  hoM  lh« 
'•Mf.l  olllcc  of  coum^lllor  m  nfonwii.!,  tlin  Ooiirt  <lulh  mHintaio  tli«)  Mi<l  IfutJlion, 
Information,  or  reyu^/*  /i6r//i«.,  Rtid  ilotli  duoliir*  HU  wid  ofcotlon  or  (lis  MJa 
Willinrii  lirjutow  to  lioanrt  to' linyXl>*«'ii  illognl;  null  and  void,  and  doth  (i*th«r. 
\ll)^^nn^  tliiit  Hy  reaiion  of  tlio  nuLiMXHUint  .innolvoniy  of  tho  uid  Willuni  Hri*- 
,  tow,  thoanid  William  Brl*tow,Mialli^y  law  caaiHHl  to  hold  tlio  Mid  oIHm  of 
councillor  an  aJfHronaid,  find  by  roawm  th«roof,  doth  doolarfe  tlia- o<»cnp«lioir  of 
tli«  laid  oflltH)  m  councillor  aa  aforoimld,  for  the  Ht.  Lawrence  Ward  to  Imi  an  in- 
truRlon  injo  and  a  uaurpilion  of  tho  Raid  ofllo«,  and  tliu  Court  dolh  adconlingly 
onat  thoaaid  William  Hriitow  from  hi*  aaid  offJco  of  flouncilloi*  for  tbo  St,  Law- 
wrenco  Ward  in  tho'City  of  Montreal,  and  doOi  exclude  the  »ai«l  William  Hrf». 
tow  from  the  exerciw)  of  tbe  functionn  of  tho  said  office  ««  afortjaaid.  \ 

Aod  tho  Court  doth' condomn  tho  laid ^William  Urialow  to  pay  the  ootta  o  f 
tho  Raid  information  (^  >-«9«lf«  Ubtllk.'*    ■ .         -l  . 

//.  Stuart  for  Potiliyrier.  '  , 

Ikvlin  for  Defendant), 


[II.^J 


COURT  OF  QUEEN'S  nENCH.       , 
IN  jCWEAL. 
From  raa  Soriaioa  Ooubt,  Diitiio^  op  HoktbbIl. 


'\ 


,       ,  .    MO^fTRBAL,  0th  MABOII,  1800.      ^' 

'^  Coram  Sir  L.  II.  Lafontawi,  Barf.,  0.  J.,  Ayi^win,  J.^  Dj^al,  J.,  (0.) 

'  •  MONUELEt,  A.  J.       -.^^  .' 

WILLIAM  BRISTOW,  {Dtftndmntln  tk$ JCourt  iiloto,)  ' 
*     .,  „  Appellant. 

Am 

aAJJRIEL 'ROLLAND,l;W9fcWon«i><ViT«  Oyar<  6W<w,)  • 

Reipondent.  , 

CiTV   CoUN0II,LOIt^M0NTR«AL--DlBQUALIF10ATION8.  , 

Held,  that  an  appeal  domi  q«t  Ue  to  the  Court  of  Queen's  6enoh  *om  a  Judgment  of  the  Snpertor 
Co«rt  exeroiatog  the  JuriMUcUon  ooaferred  upon  t|ie  latter  by  II  VIot..  ohap.  41. 

ITio  Judgment  of  the  Superior  Court  ift  reported  at  p.  281  of  4  Lower  Canada 
Jurist.  The  Defendant  immedrately  sued  out  a  Writ  of  Appeal  from  the'Court 
of  Queen'a  Bench,  returnable  the  1 0th  Marctf  1860. 

The  petitioner  by  his  counsel,  If.  Stuar(,  Esquire,  on  the  8th  March  186,0, 
moved  the  Court  of  QueeA'a  Bench  which  was  then  sitting,  to  quash  the  Writ 
of  Appeal,  and  dismiss  the  Appeal,  on'  t^e  ground  that  the  Judgment  of  the 
Superior  Court  was  final,  and  thai  the  law  did  not  give  an  Appeal  in  tbia 
matter.  -^  „  j^ 

JB.  J^fo'n,  Esqnire,  contra.  .  '.,-  ^     .  '"/  il 

PieCubiaii:  "LaConr  •  •  .*...'..  AtteniTi^^e  par  U 
loi  il  n'y  a  pas  d'appel  du  Jugemont  rendu  par  laCour  Sup^riewe,  le  ving^neuf 
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UJIT  OF  QUEEN'S  BENCH,  1860/ 

f 


S!      ^^""l''  "^')  '""■*  '''''  "^i'^ante,  labour  erne,  annulle  et  (net  a«  n6«„rir^t 

l«.tow      appel  mterjet..  accorde  la  motion  d..  dit  i„ti.6  avec  d.pens  con  reXpelat^ 

^     et  orcfonno  la  remisodu  dossier,  etc.,  etc.  ^Ppeiant 

J9.  2?<^/;„,  for  Appclai,t,  ,     ;         ^PP'^"' ^"^ «*'^- 

iT.  ^S^Kar^,  for  Respondent.  J 

(f.w.t.)    '  ^ 


1^. 


V. 


/-■ 


•       ^  LV  APPEAL  ^  . 

From  jTHB  Sipe^ior  Court,  District  «r  Bbauharncs. 
-  *  .  MONTREAL,  3rd  SEPTEMUER,  I860.  / 

Qotnrd  Sir -L.  H.  Xaf^taine,  Bart.  C.  J.,  Ayltvin,  J.,  Duval,  J.,  (C) 
'       Morn)ELET,  J.,  BadcAey,  J.  .'.   '.^•'' 

•  CHARLES  ARCHAMBAULT,  (Defendant  in  the  Court  below.) 
*         /  \  Appellant. 

AND 

;.OUIS  ARCHASfBAULT,  (Plaintiff  in  the  Court  beloui}y% 
\      ■  ,  Jtespondent. 

Articulation  op  PACTa— Default. 

Hel<l.tlwta  plaintiff  having  mudo  default  to  answer  a  stateaifent  (ariU^ation)  of  flu,t.M«ii» 

,^6  Plaintiff.' action  wa^  for  the  recovery  of  a  sum  of  £201  Is.  lid   cv 

«nJt      t;^         "?  *1"  "f "°  '^^  a  fer,mptory  exception  of  compensation 
and  by  a  lUfense  au/onda  en/ait.  '  ^ 

After  issue  joined,  the  Defendant  produced  and  fylcd  .Within  the  prescribed 
delays,«n  articulation  of  factsin  conformity  with  the  allegjitiops  of  the  peremD- 
tory  exception.  >=  v   ■°"v 

The  Plaintiff  omitted  off  Ais  part  to  answer  this  articulation  of  facts  and 
al86  omitted  to  fyle  an  articulation  himself.  He  subsequently  made  a  m'otion 
that  the  default  might  be  taken  off  and  that  he  might  be  permitted  to  fyle  his 
answer^to  said  articulation  and  also  to  fyle  his  own  articulation.  This  motion 
bj  an  interlocutoiy  judgment  of  the  Court  rendered  the  16th  February  1859 
was  rejected.  -  .  * 

A  final  judgment  was  rendered  by  Mr.  Justice  Guy  on  the  28th  October 
1859.  .    * 

,.  The  following  "«con«frf<5mn«'*  of  this  judgment  is  the  only  one  necessanr  to 

«Coflif<Srant  encore  qftele  Defendeur  n'a  p'a9>stifi6  son  exception  de  com- 
pensation quant  A  la  somme  de  trente-sept  livres  quinze  chelins  et  dir  deniers 
dit^coursj-et  que  nonobslant  I'articulation  d&\fait3  soumise  par  le  Defendeur 
et  A  Iaquelft'.te  dem^rideur  n'a  pa8"*r6pondu,  Ics  cr6ance8  oppos^es  ainsi  en 
cwta)engatiOT_j)aLJkJ?ifeadeuj:-n!fito^    pas  cUirw^etliquide«rBfrp«»v«t^«-" 


• '  .«<■," 
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M.  Branchaud,  for  Appellant. 
P.  Denis,  for  Respondent. 
(f.  w.  t.) 


Jugdment  reversed. 


droit  ()tre  admiscH  commo  vine  extinction  do  la  dette  du  Demandeur  qui  est  0.  Arcbmbmit 
une  dette  claire  et  liquide,  etc.,  etc.  •  •  •  •  condarane  le  Dtfeudeur  doA.  Anbitabwilt 
payer  au  Demandeur,  etc.,  etc."  '    <ip  -  *i?d      , 

The  Defendant  appealed  from  this  Judgment. 

The  Judgment  in  Appeal  was  recorded  in  the  following  words : 

Aylwin,  J.,  and  Duval,  J.,  dissent  lent  ibm. 

"La  Cour^     •****•**•****♦**♦ 
-  1.  Considfitant  qu'en  Cour  de  premiere  instance,  le  D6fendeur  a  opposd  a 
Taction  du'  Demandeur  une  exception  de  compensation  ct  paiement. 

2.  Co)ieid6rant  quo  les  faits  qui  servent  de  base  k  cetto  exception,  sont  repro- 
duits  dans  rarticulation  do  faits  du  D6fendeur;  que  le  Demandeur  n'^  pas 
r^pondu  i  cetto  articulatibn  de  faits,  ct  n'ign  a  lui-m6me  reproduit  aucun;  quo 
mtene  sa  motion  poW^tro  admis  &  le  faire  aith  rejet^epar  la  Cour  de  premi^rd 
instance;  qu'ainsi,  aux  tte^es  duStatut  de  1857,  chap.  46,  sect.  74, les 6nonc63 
dans  I'articulatipn  du  D^feMeur  doivent  6tre  considdr^s  comme  admis  par  le 
Demandeur ;  que,  tel  6tant  le  c^^la  demande  doit  6tre  regard^e  cotnme  6teintQ 
depuis  longtemps,  ct  le  Demandeur^rait  d<i  en  6tre  d6bout4^lfcaue  par  con- 
sequent, il  y  a  eu  real  jug6  par  le  jugeinent  dont  est  appel.    ^^  ,. 

Infirme  le  susdit  jugement,  savoir  le  jug^nt  rendu,  le  28  Octobr^  1869,  par 
la  Cour  Siip^rieure  si6geant  dans  le  district  deiBeauharnois,  avcc  d^pens  con- 
tre  l'intim6  sur  le  present  appel;  et  cette  CouiV\proc6dant  k  rendro  le  juge- 
ment^ ^ue  U  dite  Cour  Sup6rieuro  aurait  du  rendi^  d6boute  I'intimfi  de  sa 
dite  action,  avec  depens;  et  ordonne  que  le  dossier  sbi^  remis  k  la  dite  Cour 
Sup6rieure  sidgeant  comipe  susdit.^ -^^ 


fl  .     'k 


^A:,l  SUPERIOR  COURT. 

^  ^      °        ^  MONTREAL,  26th  FEBlttfARY,  1859. 

=  Coram  Badolht;  J..  * 

Bammy  Vs.  Hitchina  and  Ramsay  opposant,  and  divers  opposants. 

Held,— That  an  opposition  &fin  df«  «o>w«re«r  will  not  be  received  after  the  delay  haaezpii«d  although 
before  the  homologation  of  the  report  of  distribution  so  ikr  as  to  disturb  the  rights  of  partiea 
ahready  collocated  wheve  the  omission  to  fyle  it  in  time  is  not  attributahlfttb  the  negligence  o 
oversight  of  the  attorney,  but  such  opposition  will  be  received  so  ter  as  to  give  the  new  opposant 
the  moncgn  pot  distributed.  ^ 

In  this  case  the  Sheriff  had  levied  of  the  land  of  the  Defendant  £206  16s.  8d 
and  making  his  return  accordingly,  the  Plaintiff  put  in  an  opposition  for  the 
amount  of  the  judgment.  '"  / 

Another  party  opposant  put  in  his  chirogrftphary  nlnim  nf  £32  It  a.  1  \A.Lf- 


goods  sold  and  delivered. 


Tl, 

Hatohiiu, 


-■V 
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SUPERIOR  COURT,  1860. 


A  report  was  p^lared  and  the  money  proposed  to  be  distributed  accordinir 
to  these  claims  a;id  there  remained  a  sum  of  £32  16s.  1  Id.  to  be  returned  to 
toe  Defendant./ 

This  report^as  affixed  and  posted  up  agreeably  to  the  rulqs  of  practice  of 
the  Court  on  the  27th  Decembei*,  1868. 

On  the  first  day  of^he  next  term,  the  Plaintiff  made  a  motion  supported  by 
affidavits  to  bo  permittfed  te  fyle  another  deposition  for  the  hailleur  de  fonds 
claim  of  £322  108.0d.cy:;  that  the  report  of  distribution  already  prepared  be 
set  aside,  and  a  new  report  ordered  to  be  prepared  according  to  the  oppositions 
then  fyled  including  the  now  opposition. 

Torrance,  for  Plaintiff  and  Opposant  Ramsay,  cited  the* case  of  Woodman  vs. 
L'etoumeau  and  Utmmeau,  Opposant,  3  L»  C.  Jurist,  p.  27,  in  support  of 
motion.      ,  ,  ' 

Pee  Cu«AM.— The  facts  in  this  case  shew  negligence  in  the  Plaintiff  in  not 
placing  in  the  hands  of  his  attorney  the  papersfuecessary  to  prepare  the  opposi- 
tion now  sought  to  bo  fyled,  but  none  on  the  pjrt  of  his , attorney.  I  will  not 
therefore  admit  the  opposition  so  far  as  to  disturb  the  right  of  parties  already 
collocated,  but  the  report  shall  bo  reformed  so  'far  as  to  give  the  Plaintiff  the 
sum  of  £32  168.  lid.  cy.,  not  distributed. 

Motion  granted  in  part. 
Torrance  and  Morris,  for  Plaintiff  and  Opposant, 
R,  Macdonnell,  for  Opposants,  Gault  &  al. 

(Ftw.T.) 


MONTREAL,  23rd  JUNE,  1860. 
Coram  Birthklot,  A.  J. 

No«.  2439  Uld  2891. 

Clapin  vs.  Naffle,  and  Clapin  and  Nagle  and  others,  Opposants. 
OPPOSITION— CONTESTATION  AFTER  DELAY. 

Held  that  a  pwty  opposant  wUl  be  allowed  to  contest  a  report  of  coUocatiou  and  dtatrilmtten  after 
the  delays  have  expired  upon  cause  shewn  by  affidavit  that  the  party  is  interested  and  that  the 
party  collocated  to  hia  prejudice  appears  on  examinatfon  of  his  opposition  not  to  be  entitled 
the  amount  of  hia  collocation. 

The  Sheriff  of  the  District  of  St.  Hyacinthe  returned  that  ho  had  levied  of 
the  lands  of  the  defendant,  a  sum  of  £470  iSs.  lid.  cy.  The  plaintiff  and  one 
John  McGinnis  were  opposants  for  certain  sums  and  were  both  collocated  rateably 
for  a  certain  sum  which  was  divided  between  them  by  a  report  of  collocation 
and  distribution  fyled  on  12th  May,  1860. 

The  time  for  contesting  the  report  had  elapsed  when  Louis  Antoine  Des- 
saulles,  as  in  thft,right8  of  the  plaintiffs  gave  notice  on  the  25th  May  aforesaid 
to  the  Attorney  of  the  Opposants  McGinnis  that  he  would  move  the  Conr^on 
the  18th  June  then  next  to  be  allowed  tn  fyle  »»  wnteatation  of  th»jopotfa>fc. 


fr^ 


SUPERIOR  0 


legards  the  oolIoc»tion  in -favour 'of  JilcOii 
-Dessaulles  in  the.  following  Virords 
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[^foundetl  upon  the  afBdavit'of 


**  That  he  is  in  therigiits  of  Clapin  the  Plaintiff  and  OpposaDt  in  this  cause. 
That  be  is  also  an  Opposant ;  that  Deponent  only  on  the  23rd  of  this  month, 
examined  the  report  of  distribution  in  this  cause  prepared  and  found  that  oppo-~ 
sant  McGinnis  had  been  collocated  to  the  prejudice  of  Clapin  and  Deponent. 

That  Deponent  did  not  give  the  matter  attention  sooner  being  under  the  im- 
pression and  belief  that  H.  W.  Austin  advocate  of  Montreal  had  undertaken  to  '_ 
watch  said  report  for  him  and  to  contest  said  McGinnis'  opposition  should  he   '• 
be  collocated.  *;' 

^  That  Deponent's  absence  from  Montreal  on  public  business  he  bping  a  member 
of  the  Legislative  Council  prevented  him  giving  the  matter  his  personal  atten- 
tion until  the  delay  fixed  by  the  Rules  of  Practice  of  this  Court  had  expired ; 
that  Deponent  believes  the  opposjtion  of  said  McGinnis  to  be  unfeuqded. 

That  should  the  said  report  of  collocation  in^.tliis  cause  stand  in  its  present 
form  deponent  will  suffer  great  loss  and  damage."  '~y^ 

The  motion  was  made  and  the  affidavit  and  contestation  fyled  at  the  same 
time,  and  the  parties  heard. 

Per  Curiam:  Having  looked  at  the  affidavit  and  also  at  the  opposition  of' 
McGinnis,  I  allow  the  Plaintiff  to  fylc  his  contestation,  on  payment  of  lis,  8d. 
of  costs. 


Machay  audi  Austin,  for  Plaintiffs. 
M.  Doherty,  for  McGinnis. 
(f.  W.T.) 


Motion  granted. 


Vide  oontrury  decision,  Fortnth  vs.  Jforin  and  divers  Oppoiutt  i  2  L:  0.  Jurist.  S». 
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.  MONTREAL,  SIst  MARCH  1860. 

Corarn  Smith,  J. 

No.  189.  -^ 

ToprouMe  vs.  Philbin. 

°*'n^*;fcSr*  '^.?**.°°.!**°""*  of  »Pn)mis«)ry  note  within  nveyews,  interrupts  theSt«tutow 

pwsori|*ion.  notwithstanding  no  Mtion  brought  witliin  that  period.  p" 'upowuiioiy 

2nd.  Ttat  where  there  was  a  book  aooount  and,  also  a  Pn>mlBsoi7  note,  and  accounts  stated  had  been 

'  ^'!.*'!r*I"u'^"* ^^ •"** *"«»"« '"*««*•  ^^ Court WS not rtrikeofl^TtoSSw^ tta 
Defendant  had  not  pleaded  an  hnputation  of  his  ps^nts  ai  i«.iust  the  note 

In  this  cause,  the  Plaintiff  claimed  of  the  defendant„$206/j\  as  the  balance 
of  a  Promissory  note  made  in  1862.  The  declaration  alsp  contained  the  com- 
mon counts,  for  goods  sold  and  delivered.  The  defendant  pleaded  the  Statutory 
prescription  of  five  years  to  the  action  in  so  far  as  founded  on  the  promissory 
note,  and  that  of  six  years,  to  the  account  for  goods  sold  and  delivered  and 
also  the  general  issue.  The  Plaintiff  replied,  that  though  no  action  had  been 
brought  within  5  or  6  years  respectively,  yet  the  prescription  had  been  inter. 


ptcd  by  paymenlB  on  account. 
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Such  paymontB  were  proved  by  tc8titn6ny  and  admitted,  on  answer  to  inter- 
rogatories sur  fails  el  articles  by  tlio  Defendant.  The  Defendant  liowcver 
claimed  to  impute  liis  paynionta  aa  against  tbo  note,  so  as  to  extinguish  the 
interest  running  upon  that  security. 

At  the  argument,  tho  counsel  for  "the  Defendant,  abandoned  tho  pleas  of 
prescription,  admitting  tho  interruption. 

With  regard  to  the  imputation  it  was  hold  by  the  Court,  that  imputation  not 
having  been  pleaded  by  the  Defendant,  t|^at  question  did  not  arise  and  the  Court 
would  not  interfere,  the  only  evidence  in  the  Record  being  the  accounts  fyled  by 
the  PlaintiiT  by  which  the  balance  was  shown  attd  which  had  been  proved  to  have 
been  rendered  to  the  Defendant.  Judgment  accordingly  was  giveu  for  tho  full 
amount  claimed.  -', 

yl.  Jlform,  for  Plaintiff.  ]'  —  -  -  

Mackaij  andAuslin,  for  Defendant. 
(a.  m.) 


MONTREAL,  31st  MA^,  i860.     I 
-  Coram  Smith,  J.      — 

No.  2380. 

^,    .  Joseph  \i.  Morrow  bi  tA.      | 

Held  :—TliSit  when  there  Ib  a  sale  by,8ample,<:and  the  goods  do  not  agree  with  it,  tho  vendor  must 
make  known  tho  defect  within  ronaonablo  ^olay :  ho  could  not  claim'to  rescind  the  sale  and  return 
tho  goods  after  a  delay  of  six  months.  \  / 

■■/  ■  ■  ■      \ 

In  this  caso  the  Plaintiff  bsought  His  action  for  the  amount  of  a  Note  for 

^00  being  one  of*  .three  notes  given  for  a  purchase  of  Brandy  and  Port 

Wine.    The  Defendants  for  their  Plea  or  Exception  alleged  among  other  things, 

that  the  sale  of  the  Brandy  was  by  sample,  with  wh^ch  on  examination,  it  was 

found  not  to  agree ;  that  the  Notes  in  question  had  been  given  before  the 

Brandy  was  examined,  and  that  the  dcibct  vtrns  not  discovered  until  afterwards, 

when  they  gave  Plaintiff  notice  that  the  note  Could  not  be  paid,  and  that  they 

■were  willing  to  return  the  Brandy.  \       \ 

Evidence  was  adduced  at  great  length  by  the  Defendants  to  establish  that 
the  Brandy  did  not  correspond  with  the  sample,  but  it  is  not  necessary  to  refer 
to  this  branch  of  the  case  inasmuch  as  the  Judgment  turned  upon  the  want  of 
diligence  shewn  by  the  Defendants,  in  allowitig;  some  six  months  to  elapse 
before  making  known  their  pretension.  *,  ■ 

It  appeared  by  the  evidence  of  Woods,  Plaintiff's  clerk  and  others,  that  in 
March  1858  Woods  met  the  Defendants  together,  in  the  street,  and  told  them 
that  Plaintiff  had  some  Brandy  which  he  could  sell  at  a  low  price;  that  at 
their  request  he  afterwards  took  a  sample  of  the  Brandy  to  thiem,  and  that  on 
calling  upon  them  some  days  after,  he  concluded  a  sale  of  Twelve  Hogsheads  at 
five  shillings  per  gallon,  ]at  an  unusual  credit  of  sjx,  twelve,  and  eighteen 
months.     Seven  of  the  Hogsheads  were  delivered^  immediately,  the  others 


remained  in  Plaintiff's  stores  at  the  request  of  the  Defendants,    A  few  days 


A 
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after  t^  dolfvery  of  the  Seven  Uogihe^Mls,  Woods  called  and  got  the  note*.      Jowpii. 
The  B/andy  was  then  lying  in  a  yard  occupicil  by'tho  Defendants  and  others  Morr^.,ti 
in  coi^mon. 

The  Brandy  after  lying  in  the  yard  for  some  days,  was  put  in  the  cellar  of 
Defendants,  when  several  carits  vfere  opened,  and  smhples  of  some 'of  them 
were  shewn  to  Morrow,  one  of  the  Defendants,  by  his  clerk  Balfour.  No 
complaint  was  made  except  that  two  or  three  months  after  the  sale  Morrow 
mentioned  to  Woods  that  the  Brandy  was.  muddy.  Some  time  afterwards 
Morrow  proposed  to  Woods  to  keep  the  five  Hogsheads,  which  had  notJbe^n  ^ 

delivered,  J^d  to  cancel  one  of,  the  notes ;  it  was  not  until  the  first  xf^te  caffio 
due  after  the  lapse  of  six  months  that  any  complaint  was  made  that  the  Brandy 
was  not  according  to  sample,  and  this  ground  was  not  taken,  nor  any  disposi- 
tion shewn  to  cancel  the  sale,  until  the  PlaihtiflF  had  refused  to  take  payment 
of  one  half  the  amount  of  the  first  note,  and  to  renew  for,  the  rest  of  it,  when 
the  Defendants  claimed  to  cancel  the  claim  on  the  grourid  that  the  Brandy 
was  not  according  to  sample,  and  notified  the  Plaintifl  that  they  were  ready  to 
return  it.  '  ,         -- 

■■''■  On  the  statement  of  these  facts  by  the  Plaintift's  counsel,  the  Court  declined 
to  hear  the  other  points  raised  iji  the  case,  and  after  an  examination  of  the 
Record,  and  evidence  dismissed  the  Defendant's  exception  and  gave  judgment 
for  the-Plaintiffj  maintaining  his  action  for  the  sura  demanded.  After  briefly 
explaining  the  case, 

Swrrn,  J.— The  only  point  in  the  case  is  whether  the  Defendants  could  keep  ths      -. 
Brandy  six  mon^s,  and  this  although  by  the  evidence  of  their  clerk  it  had  been 
examined  a  shoH^ime  after  its  receipt,  and  then  when  the  note  which  was  given  " 
for  it  became  due  complain  that  it  was  not  according  to  sample— this  could 
not  be  done. 

The-Dcfendants  should  hrave  tendered  back  the  Brandy  immediately  so  as  to 
give  Plaintiff  an  opportunity  to  verify  the  alleged  variance.  The  case  of  ^/wjirt 
\i.  Demontigny  cited  by  DefendantV  counsel  only  confirms  this  view.  The 
Plaintiff  must  have  judgment. 

Cross  and  Bancroft,  for  Plaintiff.  • 

Rieard,  for  Defendants. 

(\    ■*  ■     "     — .  ■  ■  '  "'   ■  -^ 


The  following  are  the  anthoritiea  of  the  Counsel  for  the  Plaintiff,  on  the  point  on 
which  the  decision  turned. 

Chitty  on  Contracts,  p.  462,  7th  Am.  Ed.  , 

Bell,  Law  of  Scotland,  1  Vol.  p.  439.         •         .     •  '' 

Story,  Sales,  pp.  426.  427. 

Parsons,  Contracts,  p.  470.  ;  ' 

Pardassns,  No.  582,  2  Vol.  pp.  34-37.  ,— 

Derilleneuve  et  Uassd,  Dic,.du  Con.  Com; :  ventt  215,  221,  222. 

Pothier,  No.  229. 
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JIONTKBAL,  31st  DECEMBER,  18W.     '  ^ 
,    CV»ra«t  Monk,  J. 

•4'         -%  No.  808. 

Le  Simimirc  ile   Quibcc  vs.  Labelle  et  Labclte,  IMiiintiff  en  gnrantio,  vs.  TatSf^ 

Defendant  en  garantio. 
ileId,-That a  dcod  of  Mlo  merely  Bniiull.blo.o««.»<,r«»e  ««««<)  wt<j«o»,  produces  lodi  otTontes. 
Monk,  J.— The  declaration  sets  out :  that  by  deed  of  sale  dated  23rd  May 
1852,  one  Tassd  acquired  from  Simon  Durand  and  wife  a  lot  of  land  situated  in 
the  seigniory  of  lie  Jesus  belonging  to  the  Plaintiffs,  for  the  sum  of  1600  livrcs 
ancient  currency,  upon  which  it  is  alleged  there  accrued  £52  Is.  8d.  of  lodi  et 
ventesm  favour  of  Plaintiffs.  This  property  belonged  to  Durand's,  wife,  who 
was'^then  a  minor,  but  a  party  to  the  deed  ;  Durand  bound  himself  to  cause  the 
deed  to  be  ratified  by  his  wife,  when  she  should  attain  the  age  of  majority. 
That  o»  the  1st  October  1860,  there  were  due  on  this  land  £3  Os.  6d.  arrears 
of  eens  et  rentes.  That  the  Defendant  is  detenteur  actuel  oi  the  above  lot  of 
larufhavi^m  acquired  the  same  from  Ta886.  That  w  addition  to  the  above  lot 
o^and  the  defendant  is  possessor  of  another  f^irm  described  in  the  Declaration 
6n  which  there  had  accrued  on  the  Ist  October  18^0;  £5  Os.  Id.  for  arrears  of 
een8  et  rentes.  That  the  Defendant  is  liable  hypothecarily  for  th^se  several 
aunjs  making  together  the  sum  of  £60  lis.  3d.  andlhe  conclusions  taken  against 
bim  are  in  conformity  to  this  pretention. 

On  the  14th  August  1858,  Labelle  took  out  an  action  en  ^araiKic  against 
Francois  Z6phirin  Ta88<5,  the  same  mentioned  in  the  principal  aclioEt  as  J^b^Uc's 
vendor.  In  this  action  it  is  alleged  that  Tassfi  by  deed  dated  13th  FeBrUaiy 
1867,  transferred  to  him  with  guarantee,  the  two  lots  of  land  mentioned  in  Plain- 
tiff's declaration  in  the  principal  action  and  that  there  Tassfi  specially  under- 
took to  pay  all  arrears  of  seigniorial  dues  ;  and  jn  consequence  of  the  hypo- 
thecary action  of  the  Seminary  of  Quebec,  Labelle  calls  upon  Tassfi  to  become 
hi^ffarant  and  to  take  up  his  fait  et  cause  ;  this  Tassfi  does,  »nd  on  the  27tb 
January  1859,  filed  an  exception  to  the  hypothecary  action  against  Labelle  in 
which  he  sets  forth  the  following  facts. 

That  the  deed  of  sale  of  the  23rd  May,  1852,  (23rd  March  in  the  Exception) 
from  Durand  and  wife  to  him  and  on  which  lods  et  ventes  are  claimed  is  and 
was  null  and  produced  no  lods  et  ventes.  That  the  lot  of  land  mentioned  in 
said  deed,  was  a  propre  of  Marguerite  Tassi,  wife  of  Simon  Durand. 

That  when  the  pretended  sale  of  the  23rd  May  1852,  was  mad^,  Madaine 
Durand  was  a  minor,  that  this  sale  accompanied  by  her  husWnd's  promise  to 
cause  it  to  be  ratified  wheb  his  wife  reached  the  age  of  majority,  co^M  have  no 
legal  effect  until  the  ratification— this  ratification  never  took  place,  for  Margue- 
rite Tassfi,  Madame  Durand  died  on  the  ^1 2th  January  1853,  still  «  minor. 
That  by  the  decease  of  Marguerite  Tassfi  en  minority  the  deed  lieoame  abso- 
lutely null.  •  *       V       -      ^  ^  ^^;         V^l^ 

That  half  of  the.lot  of  land  mentioned,  in  the  de^  of  the  23^  May  18S2  fiom 
Simon  Durand  and  wife  to  Tass6,  became  the  property  of  the  said  Tassfi  aiheir 
to  his  deceaaed  sister  Margneritft  TaBB6  and  the  ot.h«r  balf  t^  }..•«  h,■nth^.^  H^- 


.^ 
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on  M  iVrt'"  I  ^^  "'""'  '^"'''"^'  "^  '"'''•  *°  '""  ••"'«'•  Tliat  l.y  deed  dated 
25th  May  l853,T„„s6  tite  pro.cnt  Dc-fendant  en  o<irantk  sold  to  Si.not,  Durand 
alllm.mmovoaUcs,  undivided  rigl.(s  and  share  as  heir  of  the  ;,ro«m  to  Lis 
deceased  smter,  Durand's  wifc^among  which  was  the  farm  in  question-half 
of  wh,eh  bohnged  to  Ta8s6  as  above  .nontioned.  That  on  the  san,o  day  26th 
May  1863,  b.mon  Durand  resold  to  Tn8s6  the  present  Defen.hint  en  aarantie  all 
his  nghts  and  property  in  the  immoveables /,ro/>m  left  by  his  wife  Tassd's 
sister,  j^inong  which  was  the  farm  in  question. 

\.  '^'"'*/?  '"'^.*'.'"'  "'^"  ''"'"'•  ^^^  •'""^  ^»^8'  '^«'«'<5  the  Defendant  m  oaranti, 
Required  fronr  h.s  brother  Il6b^rt  Gilbert  Ta«86  the  other  undivided  half  of  the 
lam^^in  question. 

ThK  H  was  in  virtue  of  the  two  actes  just  mentioned,  Tassfi  became  possessor 
of  the  fahQ  m  question  and  not  by  the  deed  of  the  23rd  May  1862,  from  Simon 

.  Durand  and^^ns  wife,  a  ~mino.--who  died  without  ratifying  the  first  deed  as 
above  stated.   V  •/    o  •y, 

That  therefore  theqiain  action  against  Labclle  is  unfounded  and  he  concludes 
foribe  d.sm.ssarof  thVaction  alleging  that  ho  offered  the  cens  et  rentes  claimed 
before  the  institution  of^lie  first  action,  that  is :  in  the  month  of  March  185p  and 
tenders  them  agam  by  his  ^  and  by  deposit. 

To  this  the  Plaintiffs  answe^Hhat  the  acte  pf  23rd  May  (March  again)  had  fuH 
legal  effect  and  transferred  the  pr^ty  to  Tass6.  That  imm^diateTy  after  Tas.6 
went  into  possession  of  the  farm-pa^dahc  price  and  possessed  it  up  to  the  date 
when  he  sold  It  to  Labclle.  That  the  d\ct  in  the  deed  ofW  23rd  May  1862 
vras  only  a  lektive  ««/«/y-a  n«/«<d  whiekhas  not  been  declared  such  by  any 
competent  tribunal  and  which  in  any  case  caW  be  urged  by  the  Defendant 
m  garanti^,  Ta8s6 ;  by  a  second  answer  the  ^ne  reasons  are  urged,  adding 
however,  that  Tnss6  was  never  molested  in  his  po^ssion  and  ownership  of  the 
and  ,n  question,  but  oa  the  contrary  was  maintained  in  liis  posTtlon  of  proprie- 
tor  by  h,8  sister's  heirs.  That  the  deed  of  sale  of  the  23rd  May  1862,  Was^atlfied 
in  so  far  as  was  necessarj^by  the  subsequent  acts  above  referred  to 

Upon  the  i8snethu8raised,the parties  proceeded  topr^of.  The  Plaintiffs  have 
admitted,  1st,  that  the  lot  of  land  firstly  described  in  th^ir  declaration  was  a 
propre  de  tuccemon  of  Marguerite  Tassfi  wife  of  Simon  DVrand  and  acquired 
by  inheritance. from  her  father  and  mother.  \  '  ,^ 

2ndi  That  the  lots  of  land  mentioned  in  the  several  dec'ds  of  the  25rd  May  1853 
and  the  4th  June  1863  form  the  lot  of  land  last  above  mentioneXand  on  which 
lodset  ventes  are  claimed.  -'^  .- 

3rd.  That  TassA,  the  Defendanfe  c»  ^faranfoc,  and  his  brother  H6W  Gilbert 
Tafl86  were  heirs  at  law  of  their  deceased  sister  Marguerite  Tass^.  \lt  is  also 
proved  that  Madame  Durand  died  a  minor.  \. 

Three  witnesses  were  examined  by  the  Plaintiffs  in  the  principal Vion. 
These  witnesses  proved  Ta886'8  possession  «fter  the  deed  of  the  23rd  May  18S2. 
Something  is  said  about  possesion  previous  to  that  date,  but  there  is  nothii 
appearing  from  that  evidence  nor  aliunde  in  what  capacity.*-  We  have  the  facl 
fti^t,  he  poes^d  it  afterwards  up  to^the  period  of  his  «.r.  f.  T.,Kn«.  i,  ^  ^,^7,  ^^ 


L«  8<<mlnklra 
do  Quoboc 

VI. 

L»b«l|o  et 
LaboUo. 
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rrei»oof  is  presentedTtfie  Court  i?  justified  in  assuming  thXthrs  ^m1^ 
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''dSo'utt   ""«  '•»  virtue  of  the  dood  of  .alo  from  Simon  Durand  and  hi*  wife  of  the  28rd 
»••         May  18fi2. 

Reverting  now  to  tlic  documentary  evidence  pro<hiced,  consisting  of  tlio  deed 
of  «alo  from  Durnnd  and  his  wif^to  TasHfi  dated  23rd  May  1852 ;  Uie  ccHsion  of 
succcBsivo  rights  by  Tassi  to  Durand  dated  25th  May  185.1J  the  resale  from 
Duraiul  to  Tas86»  of  the  same  date  and  the  sttle  of  jiucCessive  rights  by  Gilbert 
Tassd  to  his  brotlier  the  Defendant  enffaranli^  dated  4th  Jun«  I8h3,  it  becomes 
necessary  to  determine ;  '"'^-  \ 

Ist  :VVh(;ther  the  deed  of  sale  from  Durand  and  hfa  wife  to  Tassd^daled  23rd 
May  1862  is  a  nullity,  and  if  so,  whether  it  is  an  absolute  or  a  relative  nullity 
If  an  absolute  nullity,  the  case  is  at  once  disposed  of/if  only  relative  we  must 
enquire. 

2nd.  Whether  it  har  been  ratified  or  not,  m(\  if  not,  whclhor  such  ratifica- 
tion be  necessary  t«  enable  riaintift*  to  recove'r  the  lotU  et  ventcs  mentioned  in 
their  .declaration.  ® 

Upon  the  first,  I  am  clearly  of  opinion  that  this  is  not  the  case  contemplated 
by  the  220th  article  of  the  custom.      The  wife  although  a  minor  consented  and 
the  property  in  the  deed  itself  was  declared  .to  bo  her  properly  and  apropre  de 
succession.    This  therefore  is  the  sa||^by  a  minor  mineure  imancipee,  the  husband 
being  agent  to  the  deed  for  the  purpose  of  authorising  his  wife  and  to  stipulate  a 
garantie  that  she  would  ratify  the  sale  when  she  reached  the  age  of  majority. 
The  nulliU  then  is  relative,  not  absolute.    Les  mineurs  sont  resUtuSspour  cause 
'  de  Uaion  seulement,  is  a  maxim  of  the  latv  so  well  established  fliiS.  lo  "ailmit  of 
little  or  BO  controversy.    J  speak  of  acts  to  which  minors  hrtVo  becni  party^con- 
senting  as  in  the  present  instance.  'The  next  point  to  be  4cterittiBJiidiia  whether 
this  deed  has  or  has  not  been  annulled  ?    In  answer  t9,ahia-;^^-pstton  We  have 
only  to  enquire  howsueba  deed  alteint  d'une  nullite  relaiiik\iibu\d  be  set  aside. 
And  it  is  pifiin  that  itinnst  be  done  eilslter  by  a  Court  of  cprnpctent  jurisdiction 
or  by  a  deed  of  resiliatibn  or  retrocession,  the  operation  must  be  conventional  or 
judicial,  I  know  of  no  other  way.    In  this  case  there  liaMwen  no  judgment  an- 
nulling  the  deed  and  there  has  been  no  resiliation,  no  rctrocessfon,  unless  the 
sale  by  Zephirin  TasSd  to  Durand  dated  25th  May  1853  and  the  sale  from 
Gilbert  Tass6  of  the  4th  Jund  1863  can  be  regarded  as  such  which  plainly 
they  cannot.    It' is  true  the  two  Tassfe  are  heirs  at  law  of  their  sister,  this  does 
not  alter  the  case.     If  this  sale  amount  to  any  thing  in  the  present  instance, 
they  must  be  viewed  as  an  informalr  mode  of  ratifying  their  sister's  deed  and 
this  is  so  far  true"that  the  deed  which  revocable  by  Gilbert  Tassd  pour  eaus« 
de  lision,  is  now  irrevocable  and  ww  ra»de  so  by  the  acts  referred  to.    .And 
thus  the  whole  defen<ia,  as  I  view  thJcase  falls  to  the  ground.    Whether  there^ 
ratification  or  not,  so  long  as  thcf.(d6ed  exists,  if  my-view  of  it  be  correct,  it  not 
only  exists,  but  cannot  now  be  annulled  by  Madame  Durand's  heirs,  the  two 
Tassfi's;  it  si*  a  good  deed  bearing  lods  et  ventes.    The  authorities  showing 
that^  deed  of^le  annullable  et  atteint  d*une  nulliti  relative,  produces^oei^  et 
ventes  until  antfulle.d  are  numerous ;  this  is  not  the  case  of  a  condition  upon 
which  the  validity  6f  the  sale  depends;  the  legality  of  the  sale  in  this  instance 
_did  not  depend  upon  th^  ratificfttion;  it  ia  valid  without  liable  to  W^t^aside  for    ■■ 
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lesion  only.    Judgmont  must  tlieroforo  go  for  tlw  PlHintiff»  for  loda  et  wnf/«Ohtur«ttc,  ot  al 
upon  lot  No.  1,  «nd  a  vonlilation  is  onlurod  to  dotorniino  the  rospoctivo  value     tonuiin-. 
of  tbo  two  loU  Hold  by  the  dco«l  of  the  23  May  1852  ip  order  to  nettle  the 
amount  of  loils  et  ventet  for  wliich  the  Defendant  must  be  held  hypothtcariljf 
liable. 

Cherricr,  Dorioii  <f-  Dortojnjor  Plaintiff. 

Xrt/f«ia^ci&i*a/n'«,  forj^cfcndant.  .     / 

Carder  d-  Pominvillc,  for  Defendant  en  gUtantie. 


(p.  B.  t.) 


^ 


MONTREAL,  3l8T  DEOEMBBR,  laso. 
'  Coram  Monk,  J. 


No.  1B14. 


CIIAURETTE,  w.  RAPIN,  et  al.,  amd  RAPLV,  it  At.,  (Plainlijfi  tn  garanlU.) 

AMD 

.    LORANOER,  {l^tfendant  tn  ifarantU.) 

Held,  that  the  Mcuritim  on  an  appeal  aro  not  bound  for  the  cQndomnatlon  money,  whoii  tho  Appellant 
lllei  a  declaration  to  the  ofTuct  that  tho  Judgment  appealed  from,  oan  bo  cxccutodji  although  the 
appeal  bond  baa  been  given  in  tho  uaual  way.         "  I  < 

^  Monk,  J.— Action  OETSecurity  Bond  in  appeal.  In  a  cause  of  Chaurette  »«, 
Couslneau,  judgmont  was  rendered  in  the  Superior  dourt,  at  Mon/ireal,  on*the 
23rd  September  1Q66,  cohdemning  the  Defendant  Cousineau  to  pay  £U^  38. 
4d. , 

On  the  22nd  October  1850  nearly  a  month  after  this  Judgment,  the  Defen- 
daht  Cousineau  by  his  Attornies  filed  a  declaration  at  thai^rothonotary's  office 
consenting  that  execution  ^lould  issue  in  due  course,  notwithstending  the 
appeal  he  was  about  to  take  from  tho  Judgment  rendered  against  him.  Upon  this, 
it  would  appear,  execution  issued.  At  least  tho  fiat  is  produced  dated  .3  days 
after  tho  production  and  fyling  of  this  declaration  and  the  fact  is  admitted  by 
the  Plaintiff  in  his  answer  to  the  Defendant. 

On  the  25th  February  1857,  a  writ  of  appeal  was  taken  out  and  on  the  6th 
March  1857,  security  in  appeal  was  entered  by  Consincau,  Rapin  and  Garrick ; 
the  present  Defendants  became  Jjound  as  such  security  not  only  for  the  costs  in. 
appeal,  but  also  for  the  condemnation  money,  costs  and  damages.  In  fact  the 
Bond  is  in  usual  form. 

The  Appeal  was  prosecuted  and  oh  the  4th  December  1867,  the  Judgment  of 
the  Court  below  was  confirmed  in  appeal. 

The  present  jytion  is  brought  upon  tho  Bond  for  the  condemnation  money 
and  the  costs  of  both  Courts.  ' 

The  Defendants  pl^ad,  that  the  Bond  of  the  5th  March  1857  was  consented 
ID  error. 

That  the  Respondents  exacted  security  for  costs  in  appeal  only,  seeing  that 
«  consent  was  filed  by  the  Defendf  - 


ag(.g t9  the. execution  of  the  Jjidgmentyaoi*? 
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withstanding  the  appeal,  and  that  execution  had  issued 
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al 


PUintiff  answen  tiiat  tho  conMitt  wm  not  a  vnll«I  coruont  nn.l  thnt  nItliougU 
ho  (li.l  tako  out  oxeciition,  tlio  coniHsnt  micli  n»  it  wan,  wim  rovoltwl  by  tho  Do- 
rendniit  Couninonu  HIiiig  nn  opiMmitioii  to  tho  oxocution  of  tho  writ  of  oxocution 
biuted  upon  tho  ground  that  ho  hail  nppejilod  from  tho  .ludgnionl.  Of  (hit 
opponifian  the  C'oiirt  has  lio  proof;  no  copy,  of  it  in  filed,  nor  is  tliero  ovidonco 
of  it  aliunde.  } 

Having  c«)n»icnted  to  tho  ^•x«'^ution  of  tlio  Ju<lgment  in4ho  Court  l><Sl«w, 
C'ouHinoau  wan  bound  to  find  goourity  for  contn  in  appeal  and  fi)r  tlioiio  costit  only. 
Tho  law  roquirod  MO  ituicli  of  Inm  and  no  more,  thin  wan  tho  utmont  extent  of 
hi*  obligation.  Ilia  iocurilif*  have  gone  further  than  ho  was  boViid  to  go  la 
tho  apociai  circuin»tanooH  of  this  cane.  Thoy  have  jxicoino  bound  for  debt, 
interest,  and  tho  cosfs  of  both  Courts.  Thoro  is  no  proof  whatever  to  show 
that  tho  soourities  wore  awaro  that  a  consent  had  boon  given  and  that  execution 
had  gone  out.  In  tho  absence  of  such  proof,  wo  must  presume  ignorance  of  this 
important  fact  on  the  part  of  tho  securities  and  if  ignoran(!o,  tho  law  justjflos 
tho  Court  in  assuming  that  thfero  was  error.  Tlio  knowledge  of  that  fact'was 
of  tho  highest  importance  to  tho  securities  and- their  ignorance  of  it  involves  av, 
very  serious  error  of  fact.  Tho  law  as  to  what  extent  of  error  will  involve  th6  ' 
nullity  of  an  obligation  may  bo  thus  stated.  "  Pourqu'une  ^rrcw  entraino  la 
nullitd  d'un«  ebnventjon»  il  fiilt  qu'il  soit  moralonient  certain  quo  si  In  v4ii[6 
avait  6t6  connue,  la  partio  qui  r6clamo  contro  I'obligation  no  so  sorait  point 
engag^e." 

In  this  instance,  it  is  not  going  too  far  to  say  that  we  have  this  moral  cer-  " 
tainty.  Tho  Court  is  thesbforo  of  opinion  that  error  is  a  good  defence."  Be- 
, sides,  we  may  invoke  another  principle  hero  equally  urgent  and  decisive  of  this 
case.  The  obligation  of  the  principal  hero  was  to  find  security  for  costs  in  ap- 
.poal.  The  Judgment  for  the  debt  and  the  costs  of  the  Court  below  was  being 
enforced  by  execution  at  tho  time  security  was  given.  To  become  security  for 
a  Judgment  debt  or  for  any  liquidation  by  execution  is  certainly  unusual,  and 
the  law  wisely  provide;^  that  such  a  preposterous  ailomaly  should  be  avoided 
by  declaring  that  security  for  costs  in  appeal  is  all  that  'can  be  required  or 
exacted  in  such  a  case.  This  was  tho  full  extent  of  Cousineau's  obligation 
and  it  was  his  obligation  to  pay  the  costs  of  appeal  to  which  the  scoiirity  was 
to  apply  and  which  it  was  intended  they  should  guarantee.  ^ 

It  is  a  well  known  maxim  of  tho  law,  "  quHl  est  de  la  mture  du  eautionne- 
ment  de  n'avoir  plus  d'Hendue  que  robligation  pour  laquelle  Hestdonui;  de 
sorte  qu'on  ne  pent  pas  pluslexiger  de  la  caution  que  du  dibiteur principal^'' 
upon  the  whole  c^se  and  applying  these  principles  tothp  facts  proved,  the  Court 
is  of  opinion  that  Judgment  should  go  against  the  securities  for  the  costs  of 
appeal  only.  ' 

Tho  Judgment  of  the  Court  is  inotivi  as  follows. , 

"  Ea  cour  apris  avoir  entendu  les  parties  par  lours  AVocats  sur  lo  m^rite  tant 
de  la  demande  principale  qno  do  la  denwndo  on  garantie,  Jxamin^  la  proc6dure, 
pidces  produites  el;  avoir  sur  le  tout  d61iber6,  consfdiran^ue  I'acto  de  caution* 
nement,  en  date  du  6  Mars  1857,  produit  en  cette  cause,  fu^  consent!  par  erreur 
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pro,l.iite  ;  con.idirant  qu'mi  liou  do  donnor  ca.uio,,  p„„r  lo  montant  do  In  con- 

ivfTl    I'  "'  ''""""'"K""'  ♦°'  '««•  r"  •'«"•  '«  «"'  "clo  do  cnutionnomont. 
Ie«  diU  IWf«„deun.  «nton.laiont  ct  dovHiont  donner  cautionnoniont  pour  lo.  fr.|« 
d  appol,  maintiont  i'cxcoption  produilo  par  lo.  IM.f«ndour.  d,,,,,  U  cau-o  nrin  • 
cipaie.  ' 

Et  fainant  droit  mu  la  <loman<lo  principale  condamno  lo.  I)6fondo«r.  conioln- 
tomont  ot  ...lidninunent  k  pa^or  .\  la  DomanderoMo  la  .K,mino  do  £90  0.  Od 
coursaotucldola  provlnco  du  Canada,  montant  do.  frai.  M.r  I'appcl  i„t«rfett6 
-  p.rlo.nommd'Lou,.GD,»ineA,,,du  jugomont  rendu  par  cetto  Cour  lo  23  Hop. 
tombro  1860  dun.  uno  o«u.o  No.  1154,  dan,  laquolie  la  I)cm«nd«ro««  actuello 
*t«.t  1  emand«ro..o  ot  lo  d.t  Loui«  Couninoau  6talt  l)<5fond«ur,  lonuol  dit  juffc- 
mont,  ,lu  23  Hoptembro  1856.  a  «t6  confirm*  par  la  Cour  du  Ilanc  do  la  HeiL 
jugoant  en  nppol  le  4e  jour  do  DAcombro  -1887,  laqucllo  dite  .onune  do  £30  0. 
Od.  d.t  cour^  la  Domaftdorosao  a  droit  do  rcco^vror  do.  IWfondour.,  ot  co  par' 
ot  on  vcrtu  do  I'acto  do  cautionnement  du  8  Unn  1857,  fM  en  cotto  cau«o  avec 
Jnt6r6t  i^  comptor  du  28  Novc^mbre  1 858,  jour  do  IWgnation  en  colto  cau«, 
jusqu  au  parfa.t  paioinont,  ct  aux  dipena,  com.no  dan.  une  action  do  la  dorniore 
daBSo  do  la  Cour  Supdriouro,  diHtrait.  on  favour  do  M.  L.  Udlangor.  avocftt  do  la 
DomanderoHHo.  o    i  i  •«• 

Et  la  Cour  adjugoant  .ur  la  dcmando  on  garantie,  condamno  lo  Dlfondour  en 
garant.0  k  garantir  ot  indemnLcr  le.  dits  Dcraandodr.  on  garantio  d  Jia  pr^ionte 
condamnation  p.ononc6o  confro  oux  en  favour  do  la  dite  Marguerite  Chaurotto  k 
rawon  du  susdit  cautionnoment,  lo  tout  avocddpen.  de  la  dito  action  en  garantio 
ju.quAIenfilu™duplaidoyor  d«  D6fendour  on  garantie,  di,traits  en  faveuf  de 
MM  Doutro  cin)aou«t,  avocat.  do.  diU  Domandeurs  en  garantie,  «t  condamno 
lea  Domandoura  on  garantie  k  payor  au  D6fondcur  en  garantie  lea  frai.de  la 
contestation  fuito  par  les  Demandour.  en  garantie  du  dit  plaidoyer  du  Defen- 
dour  on  garantie.  •  *         /         - 

L.  Bilanger,  avocat  de  la  DomandcrcMO. 

Doutre^  Daouat  et  Doulre,  avocats  des  Ddfondours. 

J.  Af.J^anffer,  avocat  du  D6feadour  en  gamntie. 


U)f«ai|er. 
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MONTREAL,  30th  APRIL,  18C0. 
Coram  Smith,  J. 

No.1859.  , 

«    "  ^    Zone  et  ai,\f.  Host  et  al.  and  Ross  et  al.  Opposants. 

Held.-Th»t  a  eommittion  St^toire  ukod  for  on  ihe  day  the  cue  wu  fl>»i  r™  -„.  i  j  -    . 

hearirtfe.  ^^hout  affidavit  of  any  kind  wuld  n^he^^^  '"'  *"''"'"'*  ""*  '"'' 

In  this  case  j^gment  having  been  obtained  by  default  under  the  provision! 
«^f  the  Statute^.22  V,ct.,  c.  5,  sec,  Jl,  an  opposition  was  f>lod  by  the  Defend 
ants  under  thftsarae  Statute.    The  case  having  been  fixed  for      - 


having 


evidence  and 


tifte,  the  Opposants  made  a  motion,  of  which  the^  had 
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glv«ff  m*im  \4^4P|y(M,  for  •  OMHilM«i»  Roffirtoirt  to  Mania*  iritMiMt 
In  AwimMlk.  »o  mt»\ifen  «4«  i^a  of  wy  fiteU  (^  b«  pro»««l,  nor  ^^»t•  ih« 
name»«r  «ny  witnmR<^8  giwon,  nor  was  «ny  affl4(iv)A  pr  xlucflU  in  lupport  of  Iho 
iMi^.  Th«  Court  tiifiniMml  tlio  motion  and  allowed  ib«  c«««  to  proceed,  rt- 
WMrlMf  »iia{ ,«  motion  of  thia  iiorl  could  not  U  grantad^a  mattar  of  oouria 
Tlim  a*  *»tl»  •  jurjr  trial  |t  would  nefar  iUi  to  grant  a  mcjtion  of  thia  aort  at 
tho  tioM  tCf  the  tpial,  and  tltua  render  it  poJlpblo  tK»  put  oH  an  important  caic 
without  good  mim^ify  That  tlH|  unn>aaonablo  time  at  which  tlm  application 
W«a  roado,  when  tho  oaia  was  flxcd  for  eTidcnce  and  hearing,  and  tlwt  aiwinca 
of  any  nflldnvit  to  »how  tho  neconaity  of  or  importance  of  auch  a  compiiaaion, 
randerc<l  it  im|)OMil»lo  to  allow  tho  motion. 

Brownt  for  Opponantu  Mid  that  h«  coul.l  pnxluco  an  afll<l«vit,  and  anked 
that  tho  caao  ihould  bo  continued  till  the  following  day,  to  enable  him  to  do  to 
which  tho  Court  refused  ;  the  following  day  wan  the  hint  day  of  tho  May  Term, 
when  no  case*  were  heard,  and  tho  cane  was  then  inscribed  for  the  wcond  time ; 
under-tho  oircumntancea  the  dalay  qptild  not  be  granted. 

CrotM  c*  Banero/l,  |ur  Plaintiff. 

^rownf,  for  Oppoaanti.    ,..  ,  "^        ,      ,  .'         " 

H.B.)  »       .    "         ' 


It*  tha  rulhig  of  Jhf,  J..  In  •  dimrrml  oMt,  Wlllta  vi.  Pt«««.  I.  Jartit  7t. 
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'4.  MONTREAL,  aarn  OCTOBER  188*. 

.  •  .  Coram  C.  Monoklbt,  J.. 

Ne.ni.  rf|||# 

Booth,  VB.  The  Montreal  and  Bytown  milway  Company, 

VACATION— PRELIMINARY  PLEAS. 

^  ,HeM,  that  thwe  I»^ot,  duriii«  vaciktlon,  oblimtlon  to  (yie  preliminary  pleat  within  the  tear  da^  ant 
after  the  return  of  the  Writ,  m  ordered  by  the  16  Vlo.  oh.  104. 

The  original  Writ  of  Summona  in  thia  case  jaaued  on  the  9th  of  July  1888. 
It  was  returned  2nd  August  1808. 

Tho  Def(?^dant  appeared,  under  reserve,  and  on  lat  September  following  fyled 
m  Exccptiot^la  forme;  with  tho  usual  deposit.     The  principal  ground  of  E«- 
cepftion  waa  ifi  infohnality  (alleged)  In  the  service  of  process.  (3  L.  C.J. 
196.) 

Early  in  September  term  the  Plaintiff  moved  to  rdU|t  said  Preliminary  ^ 
for  various  reasans,  among  them  the  following; 

"Because  no  such  Eiception  d  la  forme  could  be  received  or  fyled,  le^  ^, 
in  this  causij  i>ut  within  the  four  days  next,  after  the  second  of  August  last,  day 
of  the  return  b^Ae  ojtigitial  Wjrit  q(  Summona  in  this  cause,  but  said  Exception 
of  Defondantfe      -^^^  ■  •      • 

four  days  had  eA>i 
*     The  parties  we 
argued  that  the  la 
fyled  within  four 


pnly  OB  the  first  pf  September,  to  wit,  long  after  said 


req 
vacation. 


er  Tewfti  when  R.  Mackay,  for  Plaintiff, 

^iog  sncIvPreliminary  Pleas  to  be 

"^sJaw  was  the  16  Vic.  cb.  194, 
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ch.  5,  which  „  h«ld  to  opT.t3  fp«il  or  ih,  10  vV  cb.  104  7ft     J  J„ 

concorn««J  this  cim.                                              .  •  ■  '  **  ""^  *■ 

I*  Mjflotoil,  with  Co«U.  ,         ' 

"nintiff.                        ,  ■  .       ■ 


Van  Cu«iAii.--Tbo  |]otL 
Mtfckajf  ami  A\ 
JS.  C^rttri  fa>,f 
("•-•)   I    ..« 

^         ^*  MONTrtBAL,  aOTR  JOKI,  l««o. 
f  '  ■ 

^    .  Coram  Mown,  J. 

Wo.  U7». 

.  Barbeau  vs.  Onttt. 
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Tho  I  Umtiff  brought  hi«  action  after  tbo  oxfTration  of  ,he  year,  for  tb«  r*. 
CO  ary  of  wage,  duo  (8  him  a.  master  of  «  ateamer  plying  Jwecn  Mo  re^ 
and  Lapraine.  The  Defendant  mot  tbi.  action  by  a  plea  of  nre«crinUon  of  n„„ 
,  ye.r.  under  U.0  127tb  article  of  the  Couium,  J.  ^«n' ;  b^f  Z  eontlined 
noavermentbf  payment  or  tender  of  oath  of  paymon  .  Invoking  bo  preW 
tion  as  an  absolute  bar  to  the  action.  "g  *no  preacrip- 

2ndly.  That  tho  pre.cnption  under  that  article  was  not  an  abaoluto  b«r.  but 
merely  a  presumption  of  payment,  which  aliould  be  followed  by  an  afflrmalion 
0  paymorft  .„d  the  tender  of  th'e  oath  of  the  Defendant  ^Lly.  Tat  J 
|rccnpt,on  of  one  year  against  seamen^  w^go.  w«i  introduced  Into  France,  not 

ttoM      T'^.'r  "*•'''' ^^""^'^'^''^  '^^"^  ^"  Lower.C::a"" 
!♦        r   °"P    "  *  '"''  '*'"''*  ^'  '"^^'''"^  *»»'""*  """l^  demand,  is  the  pre- 
scriptioD  of  SIX  ycara,  established  by  the  10th  and  11th'  Vict ,  c  11 

The  cause  was  heard  upon  tbo  -lemurrer  before  bis  Hgnour  Mr.  Justice  Monk 
and  was  decided  in  favour  of  the  rinintifl.  '  '^-w  Monit  ^ 

Pe«  Curiam    The  Article  of  tb«  Custom  of  Pa^is  invoked  by  this  plea  doe.  ' 
not  apply  to  the  c,«e  of  wage,  claimed  by  m^ariaers  and'  seamen  >«3  porsonl 
of  hate  ass  cannot  be  included  undar  the  d.;H,min«tioa  of^nerc  „«  J,  led 

bad  not  being  accompanied  by  an  afBrmation  of  payment.    The  prescription  . 
under  that  law  is  not  an  absolute  bar  t.  tl.r  ■rti/n/hnt  m.r.ly  7rpl?;r 
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;,\T- : ' T'^r ^— — r— ■  .      ■ Tzr^. ; ■ ' = .■ 

^L""^  .^'""'"P^'"'"'  ^^  paymeftt}  nnd  furtfiqf  tlio  pnwtlic^  itftttie  Chatelet  de  Parit  was 
Browittr."*  to  refer  in  mch  a  casttto  live  oath  of  tIjo.BefoiKUnt.    The  pica  of  prescription 
'    f.     '.    is  dismissed  witli^costs  and  t^odcroufrflr  pfiaint^friied 
,  Domuirer  maintainttl.       '•  „         '  ..'    >  *      -^ 

Howard  Carter  (or  Vhihrn.'/  '     ^' 

Mackay  (&  AiHtin  fty?  pof©7»dant. 

■•  (K-o-)       .'  ;  .    ,. '    t     ,  ■■■       .  v        .-  ■  .., .,    •■ 

V.  N.B.— Authorltica  citodbjr  thePlaiDtiff.       /       « 

On  THK  First  PnoposmoN :  Ouyot  on  Prcscrfptlon,  vol.  47,  p.  10. 

On  tub  Second  Pbopohition:  2.  Bourjbn  on/ho  Art.  127th  of  the  Qoutume  de  Paris, 

p.  579 ;  Auzanet  on  the  art.  120  tfnd  127  of  the  Coutume,  p.  112,  see  note  ;  arrit  of  the 

Idth  January,  1022,  cited  by  Auzanet,  p. '112  ;  arril  of  the  12th  July,  1072,  reported 

.    in  the /ourna/ c/tt  Pa/ms,  vol.  1st.,  p.  269;  Valin  Nouvcau  Comraentairo  sur  I'ordon- 

•      •  nonce  do  la  Marine,  p.  212  ;  Ordonnance  de  la  Marine,  tit.  12,  art.  2  ;  Ilogdn  'fet  al,  vs. 

•^  ^  Scott  et  al,  1  Jurist,  p.  83 ;  Babin  vs.  Caron,  2  Revue  do  Leg.,  p.  16G ;  Scott  vs.  Stuart, 

1  Lower.Canada  Rep.,  p.  107. 

'^  Oti  THE  Third  Proposition  :  Valin,  sur  I'ordonnance  de  la  Marine,  new  ed.,  p.  200. 

■       "  On  THEf  FonRTii  Proposition  :  Strother  vs.  Torrjince,  2  Jur.  103., 

"     Authorities  cited  by  the  Defendant.  . 

On  TiiB  Second  Proposition  :  Ferriere,  Grand  Coutnmier  snrles  art.  126  and  127  d» 
la  Coutume ;  Bourjon  sur  les  art,  120  olnd  127  de  la  Coutume. 


'  ,  MONTREAL,  24th  NOVEMBER,  1855. 

,  Cijram  Driscoll,  A.  J.,  Pelletier,  A.  J., 

■:    '■:'';  ■,  No.  72..   ■      ''  : 

.*■,  **  "^  Whitney  vs.  Bretoster. 

Held  that  a  Curator'to  the  Estate  of  an  absentee  who  contests  and  defends,  is  p«r«(mal{y  liable  for 
the  Coats  of  the  Plaintiff's  action.  ' 

-  -     ->,  ■  ,  .         .      ■     I 

In  this  cause,  the  Plaintiff,  a  creditor,  hy  his  suit,  (jailed  upon  the  Defendant 
•in  his  capacity  of  Curator  to  the  Estate  of  W.  W.  Jan^  an  absentee,  to  render 
to'him  as  a  creditor' of  the  Estate,  an  account  of  his  gestion,  and  concluded  for 
costs  against  the  "defeBtfanf'p^^  '      ~    ~ ' — "• 

The  Dtfendant  having  contested,  by  the  Judgment  of  the  Court,^was  con- 
demned to  render  an;vaccount,and  also  petsonally  to  pay  the  costs  of  the 
action.  -     ^ 

Jl/om«  <£•  Zajre6e,  for  Plaintiff.  , 

.Rose  <fe  Jfon/t,  for  Defendant. 

(a;m.).  .  .  .      ;^  '■'- 
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MONTREAL,  20th  iuNB,  1860. 
Coram  IlERTiiELor,  A.  J. ; 

JTo.  1906. 

Mohon  et  «/.  vs.  .Reuter  et  al. 

FoRKCLOaURE — PLEADINGS. 


l(Muru  I 


01 


299 


'      Ti. 

Iluuter.ottI 


H.  Carter,  for  Plaintiffs. 
John  Monk,  for  Defendants, 
(p.  w.  T.) 


Motion  dismissed. 


.  I 


i 


-  MONTREAL,  318T  DECEMBER,  1859.  '    • 

Coram  Bertiielot,  A.  J.     ■ 

-    '''  Jto.  888.         '    . 

Oonsiable,etal.VB.  Gilbert  et  aid:  Simpson  etal.T.S. 

^"'f  r?l**  *  Dofcnaant  has  rio  interest  Iii  ibntesUng  the  Doclmtion  of  a  THeri  SaUi  n«  ♦!.«  — .    .. 
thatheRoodsofsuch  3W.5ai.i  are  under  <2ur.  ^^^^^t^miSCulTV 

This  wi^«.hearinff  on  law,  on  the  issue  raised  by  the  demurrer,  fyled  bT 
George  N  A  bright  one  of  the  Tiers  Saisis,  to  the  contestation 'fS  by 
Defendant -Charles  S.  Burroughs  to  the  declaration  of  said  George  N.  Albri<.ht 
as  such  T.fs  Saisis.  Albright  by  his  declaration  admitted  \e  o^dH 
roughs  a  certam  amount  for  which  the  latter  had  recovered  a  judgment  against 
h,m.  BurroughB^ntested  this  declaration,  on  the  ground  that  before  and  at  the 
time  the  attachment  was  served,  Albright's  goods  were  actually  under  seizure 
under  an  execution  issued  on  said  judgment.  The  Tim  ^STam  demurred  W  the 
contestajion  on  the^d  that  the  Defendant  had  no  interest  in  raising  such 
,. «  ^t^s^t'on,  airfitthe^e  w^ 

Ihe  Court  mjjdntained  the  demurrer,  and  dismissed  the  contl^tation.W 
assigned  the  folloUg  mo./:-^"  Considerant  que  le  dit  defendeur  est  sans'  i"e 

dln„ri  T  '*^f  «°"t««t''««'^«t  qu'elle  est  d'ailleur  malfond6e  en  dro^  a 
deboutg  la  dite  contcistation  avec  d6pens.''  -  u  «",  » 

Demurrer  maintained  and  contestation  of  T.  S.  dismissed.         ' 

CroM  tfe  5a«cro/?,iror  Defendant  Burroughs. 

Abbott  &  Dorman,  for  Albrisht  T.  S.  "  ^        '        t. 

(8.  B.)  .  • 
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Mun.etaT. 

vs. 

Lunbo. 


MONTREAL,  19th  SEPTEMBER,  1860. 
Coram  Bkrtiielot,  J. .. 
Jfo.  2116. 
Mann,  el  al.  v.  Lamhe. 

FOREIGN  PLAINTIFF — BECURITT  FOR  COSTB. 

//flid,— Th«t  a  foreign  plaintiff  will  bo  pormittea  to  rIvo  security  for  costs  by  deposit  of  a  sum  of 
money.  _, 

The  Plaintiffs  who  were  resident  in  EnglalU  impleaded  the  defendant  in 
this  Court. 

The  Defendant  in  due  course  moved  the  Court  that  the  Plaintiffs  should 
give  security  for  costs,  and  that  all  proceedings  should  be  stayed  until  such 
;  security  was  given. 

Thereupon  the  Plaintiffs' moved  the  Court,  that  in  lieu  of  giving  security, 
they  should  be  allowed  to  jdeposit  with  the  Prothonotary  such  sum  of  money  as 
the  Court  might  see  fit  to  fix. 

The  motion  of  the  Plaintiffs  was  granted,  ^nd  a  deposit  of  £,50  currency 
i  ordered  in  lieu  of  such  security. 

Motion  granted. 
E.  J5arwarrf,  for  Plaintiffs. 

Torrance  <&  Morris,  for  defendant. 
F.  w.T.) 


MONTREAL,  29th  SEPTEMBER,  1860.  ,''. 

"<  Coram  Badolgy,  J. 

■    '  No,  728. 

JBoucher  V.  Lemoine  at  s.\. 

ISSUE    OP  WRIT INSTITUTION   OF   ACTION. 

Udd,— That  the  tender  of  principal  and  interest  after  issue  of  writ  of  summons  though  before  kervice 
of  writ  is  bod  unaccompaDled  by  tlie  costs  of  an  action  before  return. 

The  Defendants  were  served  with  the  writ  and  declaration  demanding  a  sum 
of  money  in  this  cause,  according  to  the  return  of  the  Bailiff",  on  the  24th 
November,  1859,  between  the  hour  of  four  and  six  in  the  afternoon. 

Two  of  the  Defendants  pleaded  a  tenderof  principal  and  interest  but  with-*" 
.„.....Qut.cQsts.madc  by  another,  the  principal  DefendanM.8bo.u.t  lialfrpasi ..fiiur  ,tlxe. 
same  day  to  the  Piaiutiff'r  ' 

Badgley,  J. — Held  that  the  writ  and  declaration  having  already  been  pre- 
pared and  issued  the  tender  of  the  principal  and  interest  without  costs  was 
insufficient.  '  v^ 

Z^on  i)oM<rc,  for  Plaintiff. 

II,  Stitart,  {or  J)(it(indm\3, ,     .         -  ,_^,.      li      .    „  ^  :  1 

:  (f.  w.  T.)  ..   ,„.  ■ 
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MONTREAL,  30th  JUNE,  1860. 

Coram  Berthelot,  J. 

No.«a8i. 

A»h  et  al.^  v8.  WHUtt  &  Seymour  et  al,  OppotaMs. 

Sali  of  UoriABLia— Imvalid— Facti  di  Diplaoiunt. 

Held.-Thattb  entitle  oppowntg.whootalmcMlMproprietors  by  purchMe.  to  withdrawmachinorv  from 
^I?1,mT"°"'  '"ir"  '■•''"«  •^"  so'^od  "belonging  to  the  defendant,.  La^^^ZS^^ 
«*»*MddeliTe,ymuatbe  proved,  which  not  having  been  done,  their  protenaions  could  noVKpi 

The  Plaintiffs  in  this  cause  had  previously  obtained  a  judgi^ent  agjtinst  one 
Samuel  T.  Willett  of  Chambly,  cloth  manufacturer,  defendant  in  an  hypothecary 
action,  whereby  two  certain  lots  or  pieces  of  land,  and  premises  and  water  power 
described  m  said  judgment  were  declared  to  be  liable  and  hypothecated  for  the 
payment  of  the  sum  of  £1260  with  interest  thereon  being  the  balance  remain- 
">g  ^^f^^^  and  in  virtue  of  the  concession  and  sale  of  the  said  lottrof  land 
'""^^'I^Fpdant  was  adjudged  and  condemned  aa^detenteur  of  the  said  lots 

"SS?^*'^^'^  *°  ^*^  ^^  **"®'  "°'**^  '*®  ®**°"'^  vtelameriha  lots  within  16 
d^lialgr  service  of  the  judgment  upon  him. 

Not  having  done  so,  execution  was,  in  due  course  of  law,  issued,  and  the  two 
lots  of  land,  premises  and  water  powel-,  and  also  a  two  story  masonry  store 
thereon  erected,  together  with  all  the  machinery,  therein  contained  as  it  then 
stood,  known  as  the  Chambly  Woollen  Factory,  was  taken  in  execution.  The  de- 
fendant  had  previously  signed  a  return  of  nulla  bona. 

The  opposants  by  their  opposiUon  claimed  that  the  said  machinery  should 
not  be  sold,  but  that  by  the  judgment  to  be  rendered  in  the  cause,  the  opposants 
should  be  declared  proprietors  of  the  same  and  main  lev,ie  thereof  granted  to 
them  as  such. 

In  support  of  this  claim  they  alleged  that  a  lease  was  made  to  them  of  the 

lots  of  land  and  building,  passed  before  Papineau,  N.  P.,   on  the  16th  day  of 

May,  1856,  at  Montreal,  by  the  defendant  and  one  George  Rice  Willett,  then  the 

proprietors,  and  that  on  the  same  day,  by  a  notarial  acte,  the  machinery  seized 

was  sold  to  them,  and  of  which  thfey  received  possession.  * 

^ The  plaintiffs  contested  the  opp<feition  denying  lis  allegations,  and  represented 

that  they  possessed  a  hypotheque  on  the  said  lots  of  land  and  that  it  covered  and 

included    the    said    machinery    which    they    declared   was  not    moveablfe 

but  was  attached  to  the  realtl.m«».4i'tm«««6fe*iB4fom 
■  illg  tolhe  ciistom  of  the  province. 

They  also  represented  that  the  sale  of  the  machinery  set  up  by  the  opposants 
was  collusive,  and  null;  that,  moreover,  on  the  very  same  day  the  pretended 
deed  of  sale  was  executed,  the  same  machinery  was  hypothecated  by  the  said  ' 
defendants  and  said  Willett  to  the  opposants  by  a  notarial  aete  of  same  date: 
of  which  a  copy  was  produced,  and  which  deed  was  afterwards  registered 
on  the  2nd  day  of  July,  A.  D.,  1865,  whereby,  by  accepting  thereof  and  re- 
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^,  et  al 

rtuott 

■  I* 
Seymour  et 


al. 


gisterfng  said  dood,  tho  opposanta  admitted  the  aaid  machinery  to  bo  and  troat- 
od  it  as  immoveable  property.  '^■-      ' 

Tho  plaintiffs  ^.o  fyled  a  defense  en  fait  to  the  opposition. 

Tho  parties  proc^i^il«ikto  evidcnoe  on  the  contestation. 
X-T^o  opposants  adduced  testimony  jr'ith  the  view  to  establish  that  the  machi- 
nery wa&  moveable,  and  that  delivery  thorepf  had  beervmade  to  a  clerk  on  their 
behalf  who  received  tho  key  of  the  preoii^s  and  retained  it  during  a  part  of 
one  day.     '  ' 

The  plaintiffs  established  their  title,  which,  in  so  faras'  founded  on  tho  au- 
thentic docnments  filed,  was  admitted. 

The  plaintiffs  proved  that  the  premises,  including  the  machinery,  had  always 
continued  in  tha  open  possession  of  the  defendant  Wijlctt  and  his  brother 
George  Rice  Willctt,  from  the  year  1848  up  to  the  year  1866,  and  thence 
hitherto  in  that  of  the  defendant,  and  that,  as  well  after  the  pretended  sale  as 
before  it ;  that  the  business  was  carried  on  in  the  premises  as  before  by  the 
Willetts  and  by  tho  defendant;  that  the  premises  were  assessed  in  their  and  his 
name,  and  that  at  the  time  of  tho  seizure  tho  defendant  was,  according  tQ 
public  report,  tho  proprietor  and  possessor  of  the  factory,  machinery  and  pre- 
mises. It  was  established  also  that  the  opposants  had  never  paid  rent  under 
the  pretended  lease.  ^ 

After  hearing,  the  judgment  of  the  Court  was  rendered  in  the  following- 

.terms: —  ,,.''' 

La  Cour  apr6s  avoir  entepdu  les  dits  Dame  Philo  Letitia  Ash  et  autres  con- 
testants et  les  opposants  Melancton  Hiram  Seymour  et  autres  sur  le  merito  de 
la  contestation  par  les  dits  Philo  Letitia  Ash  et  autres  ^e  I'opposition  des  dits 
opposaiits  Melancton  Iliram  Seymour  et  autres  examine  la  procedure  pidcea  pro- 
duites  <5t  1«  tdrooignage  et  avoir  sur  le  tout  d61ib6r6,  cqnsid6rant  que  les  oppo- 
sants n'ont  pas  prouv6  suffisamment  les  alI6gu^es  de  leur  opposition,  et  de  plus 
qu'il  n'est  prouv6  qu'il  y  ait  eu  aucun  d6placement  r6el  et  suffisant  des  meubles 
et  chosef  mobili6res  par  eux  reclames  en  leur  opposition  et  qu'ils  en  aient  eu 
aucunement  la  tradition  pour  leur  en  faire  acquerir  la  possession  et  la  propri<5t6 
d'unc  n^niore  suffisant  et  legale  a  deboutS  et  Seboute  la  dite  opposition  avec 
d6pens  dtetraits  ^Messieurs  Torrance  et  Morris  Avocatsdes  dit  Dame  Philo 
Letitia  :^h  et  autres  contestants. 

Torrance  &  Morris  for  Plaintiffs  &  Contestants. 

-466o«  «£•  2)orma»  for  Opposants. 
(a.m.) 


MONTREAL,  31st  DECEMBER,  1859. 
Coram  Monk,  A.  J.- 

No.  1914. 

.     Mors(m\6.  David', 

HEU^-That  a  ^Totarial  Obligation  for  a  loan  executed  d&ring  tho  period  that  the  16th  Vic,  ch.  80' 
was  in  force,  is  subject  to  reduction  in  qapital  and  interest,  as  regards  any  excess  over  and  above 
the  amount  actually  loaned.  '  • 

This  was  an  action  to  recover  thei  sum  of  £1000  amount  in  capital  of.a  No- 
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28th  of  July  1884,  and  interest  thereon  since  the  first  of  Februiry  1859. 

The  defendant  pleaded  as  follow's :-«  The  said  defendant  for  pleT to  the  decla- 
auon  and  ac  ,on  of  the  said  plaintiff  saith  that  the  allegation  Lta^  d  in  thl 

the  effect,  that  the  said  defendant  was  and  is  indebted  to  the  said  plaintiff  in 
|the  suin  of  £1000  currency  for  a  like  sum  advanced  and  loaned  by  the  d^tS  - 
;  to  the  defendant,  was,  and  is,  erroneous  and  untrue,  inasmuch  as  he  the  said  dlfon 
dant  „ovcr  did  receive  from  the  said  plaintiff  eithe;  before,  at  the  t  ^oit  stce" 
I  the  execution  of  the.  said  obligation,  by  way  of  such  loan  any  greater  or  aZr 
amount  than  £010  currency.  That  the  said  obligation  wal  sfpaLforfhl 
larger  amount  bf  £1000  currency  to  cover  an  usuLus  JLor'^Z  Ijioo 
currency  wWchihe  said  plaintiff  insisted  that  the  said  defendant  houW  p!v 
'Z:ZriT  '  per  centlnterestper  annum  on  the  said  loan,  as  ^^Z 

That  by  reason  of  the  premises  and  by  law  the,  said  obUgalion  was  and  is 
void  m  so  far  as4he  said  amount  of  £90  currency  and  the  interestZrenn  ^ 
6  per  cent  per  annum  since  the  first  day  of  August  iIkT.T  I    \  ' 

the  said  plaintiff  illegally  exacLi  pay^t  tT^Vsa  d^TLX JTfl  ^S 
.n^^st  ast  mentioned  up  to  the  firstday  of  February  last,  n  ^^^^^^^^^^^^^ 

the  fittdav  o  F«h^  '  %T''*'?.'ff  "  ^'''  !*«•  -^  interest  thereon  since 
tac  first  day  of  February  last,  for  which  and  for  costs  of  suit  the  said  d^fon^Z! 
herewith  tenders  a  confession  of  judgment  defendant 

th  JSrtT  '^r  ^''^  ,^''f«"^»°t  P™7«  <^le  of  his  confession  aforesaid,  and  that 
thc^  d  declaration  and  action  for  any  excess  over  and  above  the  said  amount  of 
e.ght  jiu^dred  and  eighty-five  pounds  fourteen  shillings  currlcrandTnteref 
thereoii  since  the  fi«t  day  of  February  last  until  actufl  payment  and  cost\, 
suit  ^hcnce  dismissed  and  that  should' plaintiff  not  acce^  ^    i?lnSi<^    < 
that  he  be  condemned  to  pay  the  costs  of  contestation.       •  «°°»e88ion 

■    oftr2l'^7r'^^'"''""^'"^''^'^*«*^P'««^«d^°'«P«>ved  bytheanswers 
of  the  i^aintiff  to  interrogatories  «Mr/ae7«c/ar<tc/<f,.  -  7  ine  answers 

^  The  following  was  the  judgment  of  the  Court,  V  *" 

"JI'v-T"*  *  *  ^'^""'^^""g  tJ^at  the  said  defendant  hath  established  the  maft^I  ** 

h..  colleag,,!  Pablio  Notaries,  witk  Utejlupon  .heJrm  ofll^t  ^  /I  ' 
defendant's  plea  and  tender  and  o«r«r  ^  ™f„„-„  .rrr^^'  ?™r<**0 
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Baid  plaintiff,  and  the  Court  doth.diimisR  the  action  and  demande  of  the  said 
plaintiff  as  to  any  other  or  greater  amount  and  dolli  condemn  the  plaintiff  to 
pay  the  costn  of  contestation."  ^ 

Judgment  according  to  Defendant's  plea. 

Lorion^  Dorton  A  Sinical  for  Plaintiff.  '  ' 

Bethune  <£•  JJmkin  for  Defendant. 


\j 


MONTREAL,  3l8T  MAY,  1864. 
Coram  Sunn,  J,,  Mondblkt,  (C.)  J. 

No.  8100. 

Cumming  vs.  Tayhr.  <#"  ' 

-Account— Dkbatb  db  Gojm^te. 

HelcU-That  In  an  action  to  account  whera  the  ^tofendant  pleaditd  that  ho  had  previous^  accounted, 
and  ^led  with  his  pleaa  copies  of  his  accounts  alleged  to  have  been  previously  rendered,  and  the 
issues  were  so  Joined  the  plaintiff  oanliot  lyie  (i^Aa/«  de  «>mp<0  until  the  said  issues  shall  have  been 
previously  decided,  and  that  the  dibatt  de  compte  tyled  by  the  plaintiff,  auty  bo  rejected  by  motion 
on  tho  part  of  the  defendant  to  that  efToct.  '' 

The  action  of'the  plaintiff  was  to  obtain  from 'the  defendant  an  account  of  his  ' 
,  gcstion  of  tho  plaintiff's  affairs,  and  investment  of  certain  monies  of  the  plain- 
tiff by  the  defendant,  as  his  agent  and  attorney,  to  wit,  from  the  l^th  January, 
1845,  to  the  1st  July,  18^0.  ,  ^ 

The  defendant  pleaded  to  the  action  three  pleas. 

The  first  plea  alleged  in  substance  that  the,  defendant  from  January,  1845, 
to  the  Ist  July,  1860,  did  act  as  tho  friend  and  gratuitous  agent  of  the  plain-^ 
tiff,  and  sold  for  the  plaintiff  bills  of  exchange  on  tho  Hudson's  Bay  Cfompanyv  ( 
and  made  investments  for  and  paid  over  interest  on  the  same  to  the  plaintiff,  ' 
and  in  each  and  every  year  during  said  period,  from  1845  to  the  29th  May,  1850, 
the  defendant  did  exhibit  and  deliver  to  the  plaintiff  a  statement  and  stated  ac- 
count in  writing  of  the  moneys  aforesaid,  and  did  fully  account  for  the  moneys 
so  received  by  him  as  aforesaid,  to  wit;  on  the  28th  day  of  January,  1846;  on 
the  10th  June^  1846 ;  On  tho  2nd  July,  1847 ;  on  the  30th  May,  1848 ;  and 
29th  May,  ISSV);  that  each  and  every  of  the  said  statements  and  stated  ac-  ' 
counts  show  and  exhibit  the  real  and  exact  balance,  and  were  severally  and 
respectively  correct,  just,  ^nd  true ;  and  tho  plaintiff  admitted  and  approved 
thereof;  all  which  the  defendant  was  ready  to  verify,  prove,  and  maintain,  and 
the  defendant  averred  that  from  tho  29th  May,  1850,  when  the  said  stated  ac- 
count was 'so  furnished  and  deltvered  to  the  plaintiff  as  aforesaid,  up  to  tho  1st 
July,  1850,  no  transactions  of  any  kind  took  place  between  the  plaintiff  and  the 
.defendant,  &c.,  &c.    Wherefore,  &c.     . 

And  the  defendant  for  further  plea' to  the  action  and  declaration  of  the  plain- 
tiff, did  allege  and  say,  that  from  the  year  1845,  to  tho  ls£  July,  1850,  the  de- 
fendant did  at  the  special  instance  and  request  of  the  plaintiff,  act  bs  the  friend 
and  gratuitous 'agent  of  the  plaintiff,  and  did  during  that  period  at  the  request 
'  of  the  plaintiff  act  as  the  friend  and  gratuitous  agent  of  the  plaintiff,  and  did 

during  that  period  at  the  request  of  the  plaintiff,  puir out  and. place  at  interest 

■  ■  ' ■■■■■.■  'V'.'J'.'^'.'.. 

-  ■    V    -i   -  .  '  ■  ■  •         -     .    y"  • ,  \  i'l 
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divers  aums  of  money,  for  and  on  account  of  and  to  the  use  of  the  plaintiff,  and 
did  receive  and  take  dooumenta  and  vouchers  for  such  monies  on  behalf  of  the 
plaintiff,  and  with  his  knowledge,  consent,  acquiescence,  and  approbation,  and 
did  from  time  to  time  well  and  trnijr  and  faithfully  account  to  and' with 
the  plaintiff  for  all  such  moneys  to  his  entire  satisfaction,  and  did  exhibit  and 
deliver  to  hiqj  at  divers  times  st^temonU  and  stated  accounts  thereof. 

That  theretofore,  to  wit,  on  the  29th  May,  1850,  the  defendant  at  the  special 
request  of  the  plaintiff,  did  deliver  to  the  plaintiff  a  full  and  partjculac  account 
stated  in  writing,  embracing  the  whole  period  during  which  the  defendant  had 
so  acted  as  the  friend  and  gratuitous  agent  of  the  plaintiff. 

That  the  said  last  mentioned  account  was  true  and  just,  and  as  such  ac- 
quiesced m  and  approved  of  by  .the  plaintiff. 

ThaHn  and  by  the  said  last  mentioned  account  a  balance  stood  in  favour  of 
J^S-Meadajoi^t  the  sum  of  i;202  cy.,  which  the  plaintiff-admitted  tmi  prom- 
ised to  pay  when  thereupto  requested,  all  which  the  defendant  was  ready  to 
verify. 

And  the  defendant  avers  that  from  the  said  20th  May,  1860,  when  the  said 
stated  account  was  so  furnished  and  delivered  to  the  plaintiff,  up  to  the  1st 
July,  1850,  no  transactions  of  any  kind  look  place  between  the  plaintiff  and 
defendant,  and  no  moneys  or  securities  of  any  kind  whatever  were  during  the 
last  mentioned  period  delivered  to  or  received  by  the  defendant,  from  or  on 
behalf  of  the  plaintiff.    Wherefore  <fec.  jb 

The  thicd  plea  was  the  general  issue.' 

With  his  pleas  the  defendant  fyled  certain  accounts,  which  purported  to  be 
copies  of  the  accounts  alleged  by  the  defendant  to  have  been  rendered  to  the 
plaintift^ 

Thq- plaintiff  answered  these  pleas  generally. 

Aft^ssue  joined  the  plaintiff  inscribed  the  cause  for  enquSle,  and  on  the 
1st  May,  1964,  fyled  certain  dibats  de  compte  to  the  copies  of  accounts  fyled  by 
the  defendant.  The  plaintiff  then  demanded  answers  from  the;  defendant  to 
.  his  d&nts  de  compte.  >  i\ 

The  drfendant  then  moved  the  court  on  the  llth  May,  186#,\that  the  de- 
bats  de  compte  of  the  plaintiff  might  be  rejected  from  the  recoj-d  Vfor  the  fol- 
lowing reasons : — ,  i     ' 

Fiypfly:  because  the  accounts  mentioned  in  the  eaid  dibats  de  cmpte  were 
■    not  liable  to  be  debated,  inasmuch,9s  they  are  and  profess  to  be,  on  y  copies  of 
accounts  previously  rendered  by  the  defendant  to  the  plaintiff. 

Secondly:  because  the  issues  raided  by  the  pleadings  were  confined  to  the 
question,  whether  or  no  an  account  had  been  rendered  by  the  defendant  to  the 
plaintiff  of  the  sums  of  money  mentioned  in  the  plaintiff's  declarati(  o  previous 
to  the  institution  of  Ae  action,  and  the  accounts  debated  were  onlj  copies  of 
the  accounts  which  the  defendant  alleges  he  had  so  rendered,  and  ar^ohly  fyled 
as  exhibits  to  f^iHt^te  the  proof  that  their  originals  were  so  rendered!  ^ 

Thirdly  itecauae  the  said  plaintiff  is  not  entitled  by  law  to  content  the^said 
^accounts,  and  because  the  said  dibats  de  eoip,pte  are  illegally  and  i^egulariv 
fyled.        '  •  /  )    °       ^ 
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Oommliiff. 
Tiylor. 
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Taylor, 
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\, 


Tlt6  defendant  at  the  timo  of  prosenting  this  motion  asking  for  delay  to  an* 
Rwer  tlio  d^ta  de  eompU  until  thu  motion  waa.adjudgod  upon. 

Pkr  Cuhiam. — "  The  court  having  hoard  the  particH  by  their  coumwl  upon  tho 
motion  of  the  defendant,  that  thu  paper  writing  fyltkl  in  this  causo  by  tho 
plaintiff,  and  styled  dihata  de  compte,  bo  rejected  from  the  record,  having  ex< 
aroinod  the  procoe^ingH  and  deliberated,' considering  that  by  the  issnos  joined  in 
this  causo  aa  set  tp  by  tho  jexceptions  of  the  defendant,  no  d^U  de  eompte 
can  be  now  had  until  the  said  several  issnos  shall  have  been  previously  decided, 
the  court  dotli  grant  tho  motion  of  tho  said  defendant  tho  fyling  of  tho  said' 
dibata  de  compte  being  premature,  and  in  consequence  doth  reject  tho  said  paper 
writing,  styled  dibala  de  compte  produced  and  fyled  in  this  cause  by  tho  plain- 
tiff, with  costs." 

Motion  granted. 

fiote  d  Monk  for  plaintiff. 

Badgley  &  Abbott  for  defendant. 
(f.  w.  T.) 


1 


,    MONTREAL,  3laT  OOTOBHR,  1850.  , 

C\>ram  Smito,  J.,  Mondelet,  J.,  Cuabot,  J. 

/  The  same  parties. 

.  ■  "i* 

Hold.— That  whoro  an  agent  has  rondcrod  accounts  of  hfs  ResUon  and  administration  to  his  prinoi- 
\^  pal,  and  that  such  accounts  have  boon  duly  received  by  the  priuclpal  without  any  objection  being 
made  thereto,  an  action  tn  reddilion  de  eompte  will  not  Ho. 

The  {iloadings  in  this  cause  are  stated  above  at  pp.  304,  305  and  306.  / 
After  hearing  on  the  merits  tho  action  was  dismissed.  w  ^  • 

Smith,  J. — ^Tho  plaintiff  alleged  that  the  defendant  as  agent  of  plaintiff,  had 
received  large  sums  of  money  and  should  have  invested  tho  same  and^'fia  held 
to  account ;  the  defendant  pleaded  that  ho  had  rendered  accounts,  th^^he  did 
invest  the  monies,  and  that  iii  1850  he  finally  rendered  an  account  i^liowing  a 
balance  of  £200  in  his  favour,  and  to  which  the  plaintiff  did  not  object  The 
only  evidenco>wa8  tho  admission  by  defendant  in  his  plea'  and  the  acknowledg- 
ment by  plaintiff  on  faita  and  articlea  that  tho  accounts  were  regularly  rendered, 
but  that  he  did  not  receive  them  as  final.  The  court  held  that  this  action  could 
not  go  beyond  the  conclusions  of  an  action  en  reddition  de  compte  and  that  al- 
though defendant  might  have  rendered  himself  liable  to  plaintiff  in  certain 
cases,  and  might  still  have  monies  in  his*  bands,  yet  an  account  having  been 
found  to  have  been  rendered,  the  action  must  bo  dismissed. 
The  judgment  was  recorded  as  follows : 

**  The  Court  having  heard  the  parties  by  their  Counsel  upon  tho  morita  of 
this  cause,  having  examined  the  proceedings,  proof  of  record,  and  having  d&> 
liberated,  considering  Uiat  the  said  plaintiff  hath  failed  to  establish  the  mate- 
rial allegations  in  his  said  action,  and  further  considering  that  the  said  defendant 
hath  rendered  long  before  the  insUtution  of  the  present  action,  from  timo  to 
time,  accounts  of  the  gestion  and  administration  by  the  said  defendant  of  the 
monies  confided  to  him  the  said  defendant  by  the  said  plaintiff,  and  that  the 
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■aid  ncoonnte  >o  rendered  by  the  t»\d  defendant  were  duly  received  by  the  wild 
plaintiff,  without  any  objection  whatever  being  made  thoreto,.and  wore  taken 
and  received  by  him  an  an  account  of  geirtion  and  administration  of  the  said 
defendant,  of  the  «um«  of  money  placed  by  the  said  piainUff  in  the  hands  of 
the  said  defendant,  and  considering  that  by  reason  of  such  accounting,  no  ac- 
tion can  ho  agaiiwt  the  said  defendant  en  re^tfUionMle  eomple,  bh  now  demanded 
n  and  by  the  said  action,  doth  dismiss  the  said  action  with  costs,  reserving  to 
the  said  plaintiff  all  other  his  recourse,  if  any  ho  hayo,  against  the  said  defend- 
ant,  touching  or  concerning  such  gestion  and  administration  aforesaid." 

„.„..,  A<5tion  dismissed. 

M)ie  &  Ritchie  for  Plaintiff. 

Bailgley  &  AhhoU  (ot  h<ihn\\mt. 
(f.  W.T.)  '  , 


^  MONTREAL,  30Tn  AVRIL,  I860. 

/'  *    '         Corom  Berthblot,  J.        -      ^ 

No.  847.  "'"-.. ^ 

Senical,  vs.  Mill  et  al.,  et  Taylor  et  al,  Int. 

Jug(5,-lo.  Quo  lo  vendour,  uni  Jour  nl  tormo,  non  piyd.  pout  rovondlquor  m  ndmhMidiM  cntre  1m 
muus  d'un  tion  acqudreur. 

20.  Quo  o'c«t  Ml  tlen  acqudreur  h  prouvor  que  U  vonto  »  (!M  fUte  A  termo.  et  qu'4  dtSlkut  do  cette 
prouve  on  doit  pnSsumor  que  U  vente  •  6t6  fttite  au  oomptant. 

3o.  Quo  le  IWt  quo  lo  grain  revondlqufS  a  m  m\6  avoo  d'autre  grain  de  meme  espioe,  n'oit  pai  un 
obetaolo  k  la  Tovondication. 

Dans  le  mois  de  Juillet  1 869,  le  Demandeur  vendit  k  Joseph  Dansereau,  I'nn 

^   des  difendeurs,  1401  minots  d'avoine  qu'il  avait  dans  un  hangard  k  Vefchdres. 

pansereau  assists  da  commis  des  I^torvenants,  re^ut  I'avoine  etia  fit  transporter 

imm6dUteraent  A  bord  d'une  barge  appartenant  aux  Intervenants  et  conduite 

-  par  Milte  L'aatre  d6fendeur.    L'avoine  fut  m616e  avec  d'autre  qai  avait  6t6  prise 

ailleurs,  ^ 

Aprds  la  liyraison,  le  Demandeur  ne  pouvant  6tre  pay6,  fit  saisir-revendiqner 
la  quantity  d'avoine  qu'il  avait  vendue  k  Dansereau,  en  vertu  de  I'artiijle  176  de 
la  Coutame  de  l^aris.  • 

Dansereau  fit'|i|i&at. 

Mills  oontesta  Taction  disant  qu'il  n'6tait  que  I'ageiHrBfeJ'employi  des  Inter- 
venants; que  l'avoine  en  question  avait  6i&  raise  k  bdoJLdfc'wmsbateau  par  ces 
demiers;   qu'il  rava^;  m6l6e  avec  d'autre  grain*  de  metfae^  qu'ellene 

pouvait  plus  6tre  identifi^et  que  la  8aiiieRevendleation^^<<uva5t  6tre  dirigfie 
centre  lui.  \       /^  7 

M6me  contestaUon  de  la  part  des  Intervenants  qui^rfitendireflMe  plus  6tre 

propriStaires  de  cette  avoine,  I'ayant  achet^e  avec  aft 

reau  et  lui  en  avoir  pay6  le  prix  dds  avant  la  livraisbn,  eTqu^le  Demandeur 
^    ayant  laiss^  passer  sa  marchandise  entre  les  mains  d?un  tiers  acqui^reur  de  bojOie 
foi,  k  sa  connaissance,  avait  pardn  non  priyjl^gB. 


a«M«i. 

MUltlaL 
Taylor  at  al 
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Whllnfcr, 
Burk*. 


Le  Demandourayant  l\h  contciUtion  «v«o  le  d^fendeur  Mills  et  let  Int«rT«< 
nantii  et  loa  faiti  ayant-Ati  prouv6t  k  l^qu6to,  la  oaum  fut  inicrito  au  it>4rit«. 
Dorion,  W.  pour  lo  Doniandeur  6mit  comin«  prppoHitiona  l^galoa :  lo.  Qu« 
Ton  devait  pr^iuinor  la  vonta  fait«  >ai»  jonr  ni  torme  lori(|[uMI  n'y  arait  paa  de 
][)reuve  dtf  contrairo.  (1)  2o.  Quo  toua  ['operation  do  Tartiole  l7d  do  la  ooutui 
me  flo  Paris,  la  rovondioation  pj^uvait  Aire  faito  lufiino  entro  lea  mains  de  tiers 
acqudrours  do  bonne  foi ;  que  lo  vondeur  non  pay6  pout  auivre  sa  clioso  on  qufil- 
quoB, pains  qu'ello.so  trotvo,  parcequ'il  n'en  a  jamais  pordn  la  propri6tA.  (2) 
3o.  Quo  lo  mdlango  du  grain  avoo  d'autre  grain  do  mAmo  ospJBo  ot  nature  ncl 
pouvaitfiiiro  pordro  au  vondeur  Hon  droit  do  rovendication  ;  qu'il  sufflsait  d'id«n* ' 
tifior  I'avoino  qu'il  rovondiquait,  comm«)  quantity  ot  non  grain  par  grain.  (3)    , 

Roberttim,  A:  pour  le  ddfendeur  Miljs  et  les  Intervonants,  combattit  les  pro- 
positions qui  pr6c^dent  otVappuya  particulii^rcment  sur  lo  d<^ut  do  preuvo  du 
Oomandeur,  ct  sur  co  quo  la  saisio  Uovendication  ayant  6t6  fiiito  lors^uo  I'avoino 
ftait  on  la  possession  dos  lutorvenahts,  ces  derniers  devaient  en  6tro  prdsum^s 
propri6taircB.  \ 

Jugemont  maintenant  la  sainie  rovendication,  ot  d<n)0utant  rintervention. 

Dorian,  Dorian  et  Senical,  pour  le  DemandoUr. 

W.  W.  Robertson,  pour  le  D^fendeur  Mills. 

A.  Sabcrtian,  pour  los  Intorvenants.  -      . 

(v.  p.  W.  D.)  ,Jti. 


/ 


^ 


^     MONTREAL,  28th  JUIJB,  1854. 
Coram  Smiti^«J.,  Mondblbt,  J. 

'^Whitney  v.  Burke. 

Hbld.— That  In  a  declaration  on  a  promiMorjr  noto  the  wonla  "  for  value  received,"  need  not  be  «t' 
^  prenacd  but  that  the  fkct  of  the  giving  of  luch  valuo  b  a  matter  for  proof. 

An  action  was  instituted  in,  this  cause  to  recover  the  amount  of  %  promissory 
note  for.tlio  sum  of  £154  iVs.  Tho  declaration  alleged  the  making  of  thfi 
note,  and  its  delivery  for  value  received  to  tho  Plaintiff,  but  did  not  allege  that 
the  note  itself  WHS  made  for  value  received.  The  defendant  demurred  to  the 
declaration  on  the  grounds  that  it  did  not  allego  that  the  note  was  made  "  for 
value  received,"  that  it  appeared  from  tho  declaration  that  the  note  was  made 
without  valuo  and  that  it  was  a  nudum  pactum. 

,  At  the  argument,  Lambo  for  Plaintitf,  contended  that  the  #ord8  "  for  value 
received,"  needed  not  to  be  expressed  or 'alleged,  but  that  tho -fact  whether 
value  was  so  received  or  not  was  a  matter  for  proof,  llo  quoted  Smith  on 
contracts  §^100  Chitty  on  bills  p.  691,  61.    Byles  p.  100  and  page  306  note. 

After  hearing  tho  demurrer  was  dismissed . 

Montizambert  (t  Morris  for  T\&mt\ff. 

T.  Nye  for  Defendant. 
(A.M.] '■  ■  '  ■   .- 

(1)  Pothier,  Vente,  No.  324. 
^(2)  Ferridre,  G.  0.,  Tome  2,  p.  1319  et  1320,  No.  1  et  suiv.,  p.  1323  et  1324,  No.  13. 
Bourjon,  tome  1,  p.  145,  tome  2,  p.  695,  sec.  lY,  No.  21. 

(3)  PardesBUS,  tome  4,  p.  507  et  543. 
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^        MOKTRRAL,  30tn  APRIL,  I8«d. 

Coram  IUoui.Br,  J.  ••  ) 

N0.I4M. 

w  Whttltr  et  Ml.  VI.  BurhUt  ol  aI. 

II.M.-TI.»t  whore  »  r«m»l«  il«r«n<Unt  ii  daKHlMd  In  Ihn  writ  orHummoMT  #<i«rt«^«MnU)d  m  to 
property  rh>m  hnr  hu«l«nd.  .n.l  tiUd  doft>nd«nt  pl«..l.  to  th«  Mtlon  •#„«  .iulJ|Wn«  thiU 

^motion  or th.pW»tliro„th«„«„„d  that  ,uch  •ll^tlon  I.  m.tt.r  of  w «ioBplljSS»  ta 

This  wnHAn  action  brought  to  recover  the  wm  of  liaOO^V,  alleged  to  bo 
due  by  the  fon.alo  Defendant  to  the  female  Plaintiff;  the  femalvdefendant 
being  dewribod  in  tho  PUintHr«  declaration  at  duly  tfparated  d>  to  vrouerlu 
from  her  huihund  George  P.  Rciniger.  ^      ^      j 

To  this  action  tho  female  Defendant  among  other  things  pleated  ^1ikti«||^ 
%ea»  not  separated  a$  to  projikrty  from  her  huthand."  *a       ^ 

After  the  fylingot  tho  Defendant's  pleas,  but  before  issue  was  joined,  tho  Plain- 
tiff moved  that  so  much  of  her  pleas  as  denied  the  separation  of  property 
•bould  bo  rejected  therefrom,  inasmuch-as  that  allegation  .brought  in  question 
tho  description  of  the  parties,  and  should  have  been  tlio  subject  matter  of  w 
exception  A  la  forme.  ' , 

This  motion  was  r^ectod  ;  tho  Court  considering  that  th«  separation  was  an 
allegation  of  fact,  whicli  tho  Plaintiff  would  have  been  bound  to  prove  under  tho 
general  issue ;  and  that  assuming  tho  allegation  to  b,o  true,  it  could  not  iiave 
been  met  by  cm  exception  <k  la  forme. 

T.  S.  Judah,  fo/piaintiff.  -*  Motion  rcjocted. 

John  Monk,  fo/Defendantsi 
(j.  u.) 

MONTRBAL,  20th  SEPTEMBER,  1860. 
Coram  Monk,  J. 

THE   SAME   OAVSB. 
ibrc'tpUkintiffallotMtlutftroawla  dofendaat  U  8MMir»(od  fMm  hor  huabMidsf  to 
U  bound  to  prove  It  cither  by  sn  ante  iijiptUl  contact  or  JudicUl  wmtance. 

ings  in  this  cause  appear  above.  Issue  having  been  joined,  and  the 
igboondnly  inscribed  for  tho  adduction  of  evidence  and  final  hearing 
on  the  inbrits,  the  Plaintiff  produced  two  notarial  deeds  executed  by  the  female 
defenda^,  in  which  she  acknowledged  that  she  was  duly  separated  as  to  property 
from  Ut  husband,  and  also  hor  answers  to  interrogatories  aur  faitt  et  articles 
wher^n  she  admitted  that  she  had  signed  the  deeds  in  question  At  the  request 
of  her  hnsband.  r 

T.S.  Judaih,  for  Plaintiff  thereupon  contended  that  tho  separation  had  been 
duly  established.  ^ 

Monk  for  defendant  argued  that  there  could  be  but  one  of  two  modes  by\which 
AUiparatxan  de  biem  cduld  be  proved ;  viz.  an  ante  nuptial  contract  or  a  judicial 
si^l^ce.  The  allegations  in  tho  deeds  could  not  make  evidence  in  favor  of  fte 
BefenSknt,  and  should  not  consequently  operate  against  her. 

The  court  took  the  same  view  as  the  Defendant's  Counsel,  and  dismissed  the 
action.  ,'''''■' 

The  judgment  was  recorded  in  tho  folloVing  terms :  » 

"The  Court  considering  that  it  is  not  proved  that  the  defendant  Sarah  Ann 
••-'-'"pagaa  at  the  timo  og4b6-iaalitution  k^hia^  acth»  »t^  any  prerioroi  time- 
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Ihoreto  M<p«riiu<l  u  to  i»n|Mfl7  ftom  th«  Mid  Omi|»  PMtrlok  Rtiaigsr,  b«r 
buaband,  doth  dhimiM  thU  aolion  wUh  ootls.** 

r.  4/.  JuiiiA,  for  riiiinliflr. 

JoAn  ifoiiA,  fur  Dofandant. 


Action  diamiiMd. 


MONTRIAL,  39  SIPTIMtlRl,  IMO. 
Contm  lUDour,  J. 
.No.  lotn.             ,     •            M 
Pfqwtviujeori,t.Mitkth,  /    ^_ 

FnAiio  IT  qum^  ' ,  •  ^ 

I  Mluttnur  i|iil  >iir*  i>l»t<M  «t  priiuvo  I'nxiitiinond'ima  liy|MithA<|u«.  iKiiinu  i(u'iiii  tkNlulMnl  ilu  prli 
«Jo  niiito  In  imlKmont  rtfil»iu«  pw  I'Mitkin,  11  nMl«  una  •oniina  •umMHilii,  onlra  \m  iimIik  <la  r«oh«. 
tour,  pour  lo  «wrmiilir. 

Action  *x  vendilOt  pour  la  «on»mo  «lo  cent  quinM  Hvros,  floiire  Vtuol,  hvcc 

int^rfit,  AUnt  un  termo  iolmdu  prix  de  v«ntu  ntjpulfi  en  Vaete  do  v»jnte  du 

vingt-trgiijuill«t  mil  liuit  cont  oinquanto-hult :  obtro  l4Wg«r«nties  ordinaire*,  cet 

«?/•  porUit  la  claiuo  de  franc  et  guilte ;  Tacheteur  avait  p«y6  uno  sonimo  de 

doiu  cent  cinqqanto  livrcB,  pour  lorproniior  turiuti,  6chu  lo  premier  noveinbre, 

mil  buifc  cent  cin(iunnto-btiit. 

V  Le  I)6fundout  conUxta  Taction  par  une  exemption  piremptoire,  et  aI16gu«  que, 

par  acte  du  vingt  ftvrior,  mil  buit  cont  cinquante-cin<|,  Sophie  Gadbois  avait 

vendu  rimrooublo  on  question*  aux  Doniandeurs,  et  avait  onooro,  «ur  oet  im- 

mouble,  uno  bypotbiqua  do  bailleur  de  fonJi,  dftinent  enregistrie,  pour  une 

balance  do  Iroia  cent  «oixanto  ot  deux  livros,  cinq  deniera  et  domi,  avoo  int6r6t ; 

quo  lo  Difondcur  <Stait  monac6  d'6vi,ction ;  qu§  la  clauuo  do/ranc  et  quitU  sti- 

pul6o  on  sa  favour  <5t«it  ilhwoiro,  ot  no  Ini  offrait  aucuno  garantio;  que  partant 

II  6tait  rocovttblo  k  domandor  quo  Vaete  do  vonto  du  vingt-trois  juillet,  mil  buit 

cont  cinquant6-,buit,  fftt  re9cind6  et  annul6,  que  la  aomme  do  deux  cont  cinquarite 

livrofl,  par  lui  paydo  aux  Domandeurs,  lai  fut  reatituio  par  cos  dorniorn,  ot  quo 

Taction  dos  Domandeurs  fut  d6bout<5e  avqo diSpcnS;  ot  subsidiairomont  &  co  quo, 

par   lo  jugomont  ii  intervenir,  il  no  fftt  tonu  payor  la  aomine  r<5olara6o  par 

les  .Demandours  qu'en  par  ces  dornierft  foumisBant  bon  et  valable  oautionnomont 

qu'il  no  urait  point  troubl6  an  regard  do  la  ditetlypothfiquode  bailleur  de/onds 

avec  dtfpons  do  In  contestation  contro  lea  Demandours. 

Les  Demandours,  dan»  uno  Biponie,  oppos^ront  &  cos  moyons  uno  quittance 
"par  Sophie  Gadbois  du  quinze  mars,  mil  buit  cont  cinquante-buit,  r^duisant  son 
bypothiqtto  do  bailleur  de  fondt  4  la  sommo  do  quatrevingt  trois  livres,  six 
chelins  et  buit  deniera,  avec  int^r6t ;  mais  ils  n'avaient  fait  enrdgislrer  cette 
quittance  qv'apr^s  la  pro<1ucti6n  da  plaidoyer  du  Ddfendeur. 

Les  Demandeurs,  ii  Taudition  de  la  cause,  pr^tondiront  que  le  D^fendour 
n'tftait  pas  fond6  en  droit  k  demander  la  rescision  do  Vaete  do  vento,  en  conse- 
quence do  la  violation  do  la  clause  do  franc  et  quttte,\  que  d'aillenrs,  comme, 
apr^sj  avoir  pay6  le  montantdo  Taction,  il  lui  resteraitencore  en  tnains  une 
somme  plus  que  sufesante,  pour  le  garantir  oontre  la  reclamation  de  SojAie 
Gadbois,  il  n'avait  pas  d'int6r6t  k  plaidor  comrae  il  Tavait  fait,  ot  que  jugoment 
devait;6tre  prpnonc6  contre  lui. 

Le  D6fendeur,  A  Tappui  de  ses  conclusions,  tendant  k  la  rescision  de  VaeU  do 
Tente,oita:— 
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■      R4p.  do  Mtrtln,  «  " 

o4  il  wt  «ubli  que,  (1m»  I'wp4««t  I'MltUur  Mt  nowibl*  k  dmMiht  r»nnul- 
.  htion  do  U  vento.  v,^ 

L<>rKiue  la  vond«ur  •  ilipul4  la  oUiuo  AB/rane  elquiUt,  taahiiai  .lu'll  oxi«Ult 
dea  hy}M)tlu^(^u«•  Rur  riiiim«ublo,  il  mi  ooniititu6  «n  mnuvRiiio  fot;  ot  cut  oen»< 
•rolr  agi  frBiidulouwimciit,  quelquo  Boil  to  inontaiit  <lo  riiypoUi^iio,  «n  iorU 
qo'U  B'ent  {MM  rocflvablo  a  ponniul»r«,  UoTiint  l«t  Tribunal,  I'oi6cutloo  doa  clauMs 
do  Vaeu  do  vonlo,  Unt  qull  n'a  paa  fait  diiparaltro  la  oaUM  du  trouble,  ot  •on 
action  doit  «tr«  ronvoy^e  provlrolroment :  quo  •'il  obtient.  juK«ni«nt,  il  doit 
toujoura  Atr«  condamntf  aux  ddjwn*, couiino |t«in6 do •oiidol  otdo  wimauvaitio  fol. 

Lo  IWfondour  n'<Jtait  paa  tonu  on  loi  d'attondro  Tdoh^Sanco  «lu  dernier  terra* 
do  pftiotncnt,  pour  plaidor  lu  trouble  r^Miltant  do  la  dito  hypotlidquo,  ct  dda 
quo  KOH  vondcufB  lui  Intoutaiout  uiie  action  il  {wuvait  y  oppoaor  leur  inauvaiao  foi* 

II  maintint  onfin  quo  cmnmo  la  quittanco  produito,  avoo  lc«  ripoiue*\.hn  Do- 
mandcuns  n'avait  dt<5  onroglalr<$o  qu'apria  la  production  do  son  plaldoyor,  ct 
comrao  par  conwJquont  il  en  ignorait  alors  I'oxistonco,  il  dovait  ik  tout  (Svdnomont 
obtenir  lea  frai^  do  an  contoatiition,    Jugeracnt  :— 

"  Tho  Court  bavinjf  heard  tlio  partloa  by  thoir  cdunael  upon  tho  raorita  of 
"  thia  cauBo,  oxariiinod  tho  procuoclinga  and  ovidonoo  of  rooord,  and  havinjf 
■  "  doliberatod  thoroon,  Ac. ;  And  conaidoring  (hat  tho  Defendant  cannot  bo  aub- 
."  joctod  to  any  proaont  troublo  by  roaaon  of  tho  aaiil  ,exiBti^  mortgago  in  tho*^ 
"  plcadinga  raontioned,  inaamuoh  m  ho  will  retain  id  hia  h(ands  not  Including 
"  tho  Bura^domanded  in  tl^ia  cnuao,  a  portion  of  his  purch«|o  money  oxcoojing 
»*  tho  Bum  of  X83  Oa.  8d.,  remaining  charged  on  the  aaid  land,  aa  mentioned 
"  In  the  ploadinga  in.this  caiiBe  &a,  doth  condemn  the  Defendant  to  pay  to  the 
"  Plaintifi;  tlie  sum  of  Ac,  and  coaU  of  aiiit" 

_  Jugoment  ponr  lo  Dcmandour. 

Jodom  et  Falkner,  pour  lea  Domttndoura. 

Ho^  et  Bntneau,  pour  lo  Ddfcndeunr 
(B'B.)  _ :. 

MONTREAL,  30Tn  APRIL,  I860.  '^ - 

Coram  Monk,  J.> 

'  '       y      -  ■       .  N0.181B.  .  >-2'_,'      * 

(SfffM  ef  a?.  VS.  ^urtTW  et  divera  oppoaants.     . 

Held,-Thatdowor  itipulated  In  a  marriage  contract  to  bo  "iuch  aa  taoaUbllshed  by  tho  lawiof  LoweS- 

Canada  U  legal  and  customary  dowor  and  not  douaire  prefix. 
That  rocrigtratlon  of  inch  raarisRo  contract  U  not  ncoowary  to  proiervo  the  hypothecary  riRhti  of 

the  widow  and  children  upon  real  estate  lubject  to  wch  dower. 
QtKtrt.  Il  rogUtratlon  of  "  hypothecary  riihti."  not  evidenoed  by  ionio  written  aooumont.  poaaible  ' 

under  tho  provialona  of  the  regUtiy  ordi^ce  r 

The  Sheriff  roturnod  the  Writ  offieri  Fiicfaa  de  terns  issued  in  this  cause 
with  th«  proceeds  of  the  sale  of  tho  real  esUto  of  the  Defendant 

ThftOpposant,  Damo  Solina  Wood,  widow  «{  tho  Defendant,  acting  as  well 
peraotaaiy  as  in  her  capacity  of  tutrix  to  a  minor  child,  issue  of  her  marriage 
wiUi  the  Defendant,  by  her  opposition  d/n  de  ameryer,  claimed  one-fourth  of 
the  amount  pf  the  moneys  returned. 

Tho  opposition  cnntajnn  thfl  following  allngntiona  t^Thnt  n  ortntiact  nf  mnrriaga^ 
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was  passed  between  her  and  the  Defendant  her  husband,  on  the  1  ^tb. February 
1844,  at  Montreal,  by  which  exclusion  of  communily  is  stipulated  and  it  is 
declared  "  that  tlie  dower  to  which  the  said  Selina  Wood  should  be  entitled 
"  should  bo  such  as  is  established  by  the  laws  of  Lowci>  Canada  "  but  that  she 
^ould  only  be  entitled  to  it  in  case  there  should  be  issue  of  the  marriage,  out  of 
which  case  she  renounced  to  all  dower :  marriage  of  the  parlies,  19th  February 
J844:  birth  of  the  minor  chil4  who  still  survives;  that  the -land  seized  was 
owned  and  possessed  by  the  Defendant  prior  to  the  said  marriage  and  thereafter 
to  the  time  of  his  death  :  death  of  the  Defendant  1st  February  1867 ;  appoint- 
ment 6f  the  widow  as  tutrix  to  the  minor;  renunciation  by  her  on  behalf  of 
the  minor ;  that  the  dower  douaire  cautumier  to  which  the  opposant,  Mrs.  Evans, 
is  entitled  in  respect  of  land  seized  is Ihe  usufruct  of  one-fourth  thereof  (the  mar- 
-  riage  being  a  third  marriage  and  the  children  of  the  first  marriage  not  being 
eVititlcd  to  dower)  and  the  douaire  coutumier  of  the  minor  child  is  the  said  one 
fourth  part  enpropriiti  and  that  the  said  opposant  has  a  right  to  be  ijoUocated 
for  one-fourth  of  the  proceeds  of  the  sale  of  the  land  subject  to  dower. 

The  Opposant  Berthelet,  based  his  opposition  Upon  a  notarial  obligation  made 
by  the  Defendant  in  his  favor,  24th  March  1846,  registered  27th  of  the  game 
month,  hypothecating  the  land  in  question. .  _ 

By  the  report  of  distribution,  the  Opposant,  Berthelet,  was  collocated  to  the 
exclusion  of  the  opposant  Mrs.  Evans.  The  latter  contested  Berthelet's  colloca- 
tion, alleging  that  she*Dught  to  have  been  collocated  in  preference  to  him  for 
her  dower.  That  .by  virtue  of  her  marriage  with  the  Defendant  and  by  law 
the  land  an4  premises  seized  and  sold  became  and  were  legally  liable  to  dower, 
dovMre  coutumier,  in  favor  of  the  said  opposant  and  of  her  minor  child.  That 
t^C^aJd  dower  was  the  legal  and  customary  dov^er  and  is  created  by  law 
as  a  right  of  property  and  not  by  the  contraclkof Carriage  and  was  not  a 
claim  liable  to  registration. 
The  Opposant  Berthelet,  aiiswered  this  contestation,  setting  forth  the  fol- 
•  lowing  legal  pretensions:  Ist.  That  the  dower  claimed  by  Mrs.  Evans  is  not 
the  legal  and  customary  dower  but  is  the  dower  stipulated  in  her  favor  by 
her  contract  of  marriage.  2.  No  designation  in  the  m&rriage  contract  of  leal 
property  and  consequently  n»  right  of  hypothec  acquired  upon  the  property 
seized  and  that  the  same  was  not  affected  by  said  dower.  3.  That  Mrs.  Evans 
cannot  contest  the  report  of  distribution  her  marriage  cbntract  never  having 
been  registered  and  the  titre  de  criance  of  the  Opposant  Berthelet  having  been 
duly  registered*.  4.  That  the  marriage  contract  is  null  as  tegsitii  him  for 
want  of  regist^ion. 

Thp  fact  th#^the  contract  of  marriage  never  was  registered  being  admitted,  it 
^ill  be  seen  that  the  issue  between  thd  parties  was  simply  an  issue  of  law. 

Ritchie,  for  the  Opposant  Mrs.  Evans.  The  legal  points  in  this  case  may  be 
stated  under  two  questions.  l^Is_the  dower,  claimable  by  Mrs.  Evans  the 
4ouairel^al  et  coutumier  created  by  law  or  is  it  douaire  pr4Jix  in  virtue  of  her 
nuirriage  contract?  2.  If  the  djower  be  the  dooaire  Ugal  et  coutumier,  was  any^ 
rggistr»tion-Tequiredto,preBetgeLJih&-  rights  of .  Mrs. .  £v«a»-«nd~  of  Iter-  mii 


child!  The  first  question  is  important,  for  if  answered  la  the  negative,  thfere  is 
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lilj^nd  to  the  claim  of  Mrs.  Evans.     It  will  be  observed  that  by  the  contfitct 
ofiharriage  there  is  no  exclusion  of  dower  and  no  renunciation  thereto,  except 
in  the  case  of  there  being  no  issue  of  the  marriage.    Renunciation  of  dower 
must  be  express.    "  La  renonciation  tacite  n'est  jamais  pr6sumde  en  oette  ma- 
tidre."     (Guyot's  Rep.  Vo.  Bouaire,  p.  284  and  285.     Pothter,  Dmtair^  f.  2.) 
Where  the  contract  of  marriage  is  silent  as  to  dower,  it  still  exists,  and  tbSt 
even  where  a  large  donation  is  made,  in  the  marriage  contract,  by  the  husband 
to  the  wife  and  wtfich  might  be  presumed  to  be  intended  to  take  the  place  of 
dower.     (Guyot  Vo.  Douaire,  p.  283.)    Upon  referring,  however,  to  the  defi- 
nitions given  by  the  various  legal  writers  to  douatre  prifix,  it  will  appear  that 
the  dower  in  question  is  undoubtedly  douaire  coutumier-  notwithstanding  it  is 
referred  to  in  the  contract  of  marriage.    "  Douaire  prefix  est  celui  que  les  par« 
ties  tuh$titumt  par  Icur  contrat  de  marijige  an  donaire  coutumier."    (Merlin's 
Rep. 'Vo.  i^PMatrc.)    "Xe  douaire  est  appel6  jir^/?^,  lorsqu'il  est  constitu6  pat - 
le  contrat  de  mariage  diffiremment  du  coutumier"    (R'cnusspn,  Dwidire^  p. ' 
38.)    "Le  douaire  prefix  ou  cbnventionnel  ftent  de  I'accord  et  convention  des: 
con^roctoTw  dans  leur  contrnct  de  mariage,  e<  qui  °est  rtgli  autrement  que  le 
douaire  ne  Vest  par  la  coutume,"    (Ferrifire  ^lir  Paris,  Tit.  XII.,  Art.  247,  No.  1, 
p.  059,  Grande  Coutume.  ^'igeau,  Proc.  Civ.  p.  258  and  259.)    In  the  gresent 
^  case  the  parties;- ^tablished  no  dower  but  merely  stipulated,  that  the  dower 
should  be  the  legal  and  customary  dower  such  as  is  established  by  law.    While 
the  dpwer  thus  referred  to  does  not  conform  to  the  definitions'  giv6n  of  douaire 
jM-ifix  it  is  easy  to  establish,  by  authority,  that  it  is  really  douaire  coutumier. 
Ferri^re  in  his  commentaries  upon  the  Coutume  de  Paris  (Art.  247,  p.  671, 
1^0. 1,  Grand  Cout.)  says  that  there  is  no  necmiti/  for  a  stipulation  in  the 
contract  of  marriage  that  the  wife  shall  have  do^ire  coutumier :  a  clear  intim- 
ation  that  if  it  be  so  expressed,  the  dow6r  ii^  not  pri/ix  but  remains  coutumier. 
"  Ce  droit  (le  douaire)  est  acquis,' nono&s/ant  le  di/aut  de  mention  d^iccluipar 
le  contrat  de  mariage,  c'est-^-dire  inddpendammcnt  de  toute  convention,  pourvu^ 
qu'il  n'y  en  ait  pas  de  contraire :  le  douaire  6tant  un  droit  16gal."     (Bouijon, 
Tit.  XII,  cap.  2,  sec.  2.)  P4geau;  ^Vol.  2,  p.  258)  defines  (hdydouaiie  coutumier 
to  be  that  which  the  law  gives  when  there  is  no  contract  "ou  lortque  dans  le 
**  casouilyma  un,  il  ne  contient  pas  d«  fixation  de  douaire."  \     ., 

"  Le  donaire  coutumier  est  un  droit  purement  }6gal  qui  prend  sa  tource 
danslaloi.  Nouv.  Denisart  Vo.  Douaire  §ITI,  p.  183.  "i^nrf  le  dotiaire 
^*  stipuU  par  contrat  de  mariage  est  con/orme  au  douaire  c(»humier,  il  est 
'i  COUTUMIER  et  nonprifix  puisque  sans  la  convention  il  serait  d(i  ik  la  fomme.  \ 
^  Cette  stipulation  n'est  pourtant  pas  inutile,  vu  que  Thypoth^que  dn  douaire 
*' sans  convention  et  en  vertu  seulement  de  la  disposition  d^  la  coutume  n'est  ^ 
"  que  dii  jour  de  la  calibration  du  mariage  et  I'hypotheque  du  douaire  stipule 
"  est  du  jour  du  contrat."  Ferridre,  Grand  Cout.  Art.  247,  No.  7,  p.  659 ; 
See  also  Lemaltre,  Cout.  de  Paris,  p.  278,  bottom  of  page  atid  p.  296  top  of 
page.  See  also  5  Merlin's  Rep.  Vo.  Gains  Nnptiaux  §Vn  reporting  a  case 
wheje  dtruaire  coutumier  was  stipulated  in  a  contrat  de  mariage. 

The  question  whether  <2oua{re  coutumier  created  since  the  Slst  December 
1841  Is  snbject  to  registration  is  not  distinctly  raised  in  the  present  conteatatioi^--: 


Slnuetsl. 

n. 
EvsDietal. 
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but  It  may  be  incidentally  referred  to.    The  Ist  section  of  the  Registry  Ordin- 

ance  (4  Vic,  cap.  30)  provides  that  certain  Deeds.  Ac.,  passed,  Ac,  since  31st 

December  may  be  registered,  "and  that  every  such  deed,  Ac,  privileged  an^ 

hypothecarj,  nght  md  claim  and  incumbrance  shall  be  inoperative    Sf 

"g^'nst  any  snbsequent  purchaser,  grantee,  mortgage,  hypothecary  credito/ 

Ac.  unless  such  mmorial  thereof  as  by  this  ordinance  is  j^escribJshall  h2 

"beenregistere^-Ac."    ^ow,  the  right  to  <touaire  cm^mier  i.  .T^r^Z 

pnvilegedan^ypothecary  right  claim  6r  incumbrance.    It  is  created  solely 

by  the  law,  m  which  it  has  its  source  and  is  independent  of  any  convenUon  of 

parties     The  registry  ordinance  did  not  contemplate  the  registration  of  a  right 

to  customary  dower.    The  right  to  douaire  ^utumier  is  not  a  simple  criaZ 

7^t  r  !'IT"  ''^^  "^^^  ""^  '^^^'''^  '  "«'«  *yi'«'%««  »Pon  property  of 

StW  "i  '    T  "  » t-^V-^V  and  forms  an  essential  part  of  the  ^CnV« 

:,  of  the/on*.    The  wife  becomes  by  the  force  of  the  law  from  the  .lafe  o^the 

death  of  her  husband  she  becomes  sej^d  depMn  droit  ithev  share  in  the  pro- 
perty liable  to  dower.  Particular  attention  is  directed  to  the  argument  of  M 
Meriin  (6  Repertoire  Vo.  Cfains  J^upHa^,  §7)  and  to  the  arr6t  of  trCo/r  do 
Cassation  adopting  his  views.  The  case  there  reported  is  almost  exactly  par- 
allel to  the  present  contestation  and  the  principles  so  ably  elucidated  by  M 
te'this  cT^^fi  '  m  every  respect  to  the  questions  which  present  themselves  - 
m  this  case.    See  also  Merlin's  Rep.  Vo.  ifeuaiVe  §VIII  '  ■ 

Theco«fe,ton^ernight,ifncedbe,gofurtherapdmaintainthatevenifdb«af«, 
.o«^te.beheld  tobean  "  hypothecary  jighV- and  that  its  registralT 
conte„,p,ated  by  the  Registry  Ordinance,  the  law  in  this  respect  Lt  be  held 

^JLTTT"  *°^  "'  r^  "^^'  "'''  ^'  '^* ""'  P'«j"^''=«^  by  want  of  regis- 

2    stimh      .  itK*'''  ^''^''f'''  ''  '^  '^'y-^^^^  to  look  clllyat 

«f!i-^  ^Y  *^  '?'*'""'  ^^  '^'  "•■'^'°''"««  ''^''^  «™  t^«  on'y  sections 
''^"'''S^'^l^P-trfiUonorsnchdBim,  created  since  the  SFst  December 
1841..  The  fir9fc.wction  provides  that  every  hypothecary  right  of  which  such  I 
rnemonal  as  i.j,re.cn6erf  by  the  ordinance  Shan  not  hTvebeen  reared  P^ 
vious  to  registration  by  a  subsequent  hypothecary  creditor  shall  be  inoperative 
«  regards  such  creditor.  The  tenth  section  poi7te  out  how  various  ZS 
are  to1,e  mi^e  atid  what  particulars  they  are  to  cpntain.  Among  these  are 
memonaM  "hypothecary  rights  and  claims,*^  which  are  required  tT^p^ 
amongst  other  things  the  names  of  the  creditors  and  debtors,  the  amount  of  the 
^t,.  description  of  the  lands,  Ac.,  the  nature  and  date  of  the  wriJtenlZrit 
or  document  conferrmg  or  affording,  evidence  of  such  hypothec.    Nothing  is 

Z  1  ofr  r^  '  '""°'"*^  "^  *  *'•"'"  ^"^  *'"»*«"»'y  ^«^«'  «^d  it  is  evident  Siat 
^e  10th  section  cajnot  refer  to  a  claim  in  respect  of  which  there  are  proPerly  ^ 

I^rif*"''?""   "^T!^'  «'«<*'*o^  »«  ^i^K  and  whici  is  not  confLJby 

erms  of  the    1th  section.    Memorials  of  hypothecary  rights  are  here  S^rtainly  . 
spoken  of.  but  when  we  see  that  it  is  declared  that  such  right  •*«»  bepwducei 
to  the  regmtrar  and  that  upon  it  hej,haUwmte  a  cerH/t^.  .f  fJ^^:.^.-^ 
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«lltrrv   '7' """*.?*''"■  "^'"^toihe  conclusion  that  the  maxim  "to     81n«ei-. 
Xrefn  «o1  ^Tf  *^'«'"  ™""*  ^  «PP'ie<J  and  the  p,.visions  of  the   Bv.^*it«. 
law  isTn'J  "h  '!  n      »  ™^"'*™"'"'  "^  "«''*«  «*'f «"«  by  mere  operation  of    ' 
iTslo"  Zl':  ?  '''  TilT"''  "  that  only/such  rights  a,  a™  confer  J 
mavTerhantr  /     T.  '"*";^''^  *^  *^'  comprehended  in  the  fir^t  section  as 
may  perhaps  bo  inferred  from  the  11th  section. 

^  £  ml  T  !1"^'  «»^^S'«'"-«"«»'  de  ce  db„a»V.  coutumfer  ne  pouvait 
l^lt  d«  •  """'  ^''*"*  '""  '"^'^*'"««  ^  '«  ""P^'a^on  «ontenue  dans  le 
CU  t^vaTtT^^  ^T' ''"''  '*  '"^^  ^*  ^'^^«'  '-  P«  I'enrdgistrement. 
lt%Sr  /tr^*  ^'  *""^  P"^^^*^*^"  d'hypotheque  enrdgistr6e.    *En       

"  CelLnr-n'       *'^"'"'"'*"""'  privil6gi6es  et  hypoth^Xes,  et  charges, 
«  irS  on  ^  *^";  seront  consentis,  faits,  acquis,  ou  obtenus^ 

"rdeirouLin^'  r^"''"^''**"^^ 

«S'  O?^  "'  hypoth6qu6es,  obligees,  &c.,  d'aucune  fa?on  ou  ma- 
inveld«^nn  7Tr'  '^"'  '^'^"^'^  «'«<«'»»•«>•  roclamd  par  Mme.  Wood, 
vl  nl\    ^"^«°"*r^t  ^'  "«ri«ge.  f<it  UD  cfo«af.e  coutumier  irdinaire  qui  n'a  " 

ce'cL'^rtlrahrorn'''^^^^^^ 

cecontrat  6ta.tson  titre  r6el,  le  seul  qu'elle  pouvait  invoquer.    Or  ce  titre 

chptaon  de  toutes  les  propri6t6s  sur  lesquelles  le  doulire  devait  se  prendre 

bihdres,  except*  dans  certams  cas  pr6vns,  il  fallait  une  description  correcte  et 

actael;    Lea  crdancie«  ont  non^eulement,  d'aprds  I'ordonnance,  le  droit  de  s^ 
vmr  que  les  b.ens  de  leurs  d6biteurs  sont  alijfo  ou  hypoth6qu*I  mlib  o^ 

ThtSl     n   '^"  ^''"'  *^  °°'  »'"«  ^J/^"*  «t  quel  ost  le  montant  des  hy- 
pothSquesqu'ilsontconsenties.  //        '  w»ui.ue8ny 

The  judgment  was  recorded  as  follow*: 

wl  A     .*^'^,'"*^'  '^**'  H  *«*1 »  *«  leg«l  and  customary  driwer 

«oreg.strauon  for  any  purpose  of^W  ;_and  si^eing  Zt  1  sd7seZwo^7 ^ 


ij-' 
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7      ^. 


316 


r'"-^ 


SUPERIOR  COURT,  1868. 


Boben  etal.   ^^  }„  j,g,  ^^^^  xivfOb  as  in  her  capacity  of  tutrix  to  Fredrick  William  Evans,  mi- 

^'"St**"''  A®'*  'Mieof  her  marriage  with  the  said  late  William  Evans  is  by  law  entitled  to 

JoiAliardetil^'be  Aollocated  Idr  the  said  dower  before  and  in  preference  to  the  said  opposants 

Bertbelet  and  Elliott ; — doth  order  that  the  said  order  or  draft  of  distribution  be 

revised  andi-eformed,andtho  said  opposant,  Solina  Wood,  in  her  said  name  and 

'  ,    capacity  collocated  before  and -in  preference  to  the  said  opposants,  Oljyier 

Berthe^et  and  Andrew  Elliott,  for  the  sum  of  £230  38.  Id.,  being  the  one  fourth 

part  of  the  amount  leviedof  the  l«id  belonging  to  the  said  late  William  Evans 

sold  in  this  cause,  less  thb  amount  allowed  tof  the  adjudkataire  for  deficiency  in 

the  said  land  and  as  the  amount  of  the  saidi^ustomary  dower  claimable  thereon 

■  as  stipulated' in  favour  of  the  said  opposant,  Selina  Wood,  and  her  minor  child, 

by  the  said  contract  of  marriage  hereinbefdre  mentioned,  with  c^sts." 

■■     ■  ■■     i„  ■  Contestation  maintaiqed. 


SoM  (£*  Ritchie,  for  opposant  Wood. 
,  Belle,  for  opposant  Bertbelet. 
(t.  w.  r.)  .    ' 

(j.  A.  A.  B.) 


MONTRBAIi,  23  DECEMBRE,  1868.  /       , 

Coram  C.  MoNdelet,  J.  ^ 

■  ..•    <  ■■•"■■  .»■ 

...  -  EX-PARTES^R  APPLICATION  DE  * 

.       ■  ■  ■  I   ■      ■-  ■ 

~  '      '  -,,  ROBERT  BT  Ai,., 

Pour  Writ  de  OerUdrarl. 

,        ..^  ■         .       .  - 

■■,...  ■  •  '  BT 

,        ■  -  VIQERUT  AL,, 

Commissaires  pour  I'^KCtion  civile  des  paroisses,  etc. 
«T  "■■■..  .  ;         ;     .'■;.  .   ^^       ■ 

JOSEPH  ALLARD  IT  AL., 

Syndics.  ^ 

Juk4  :  lo.  Que  tels  commissaires  D'avaient  aucnn  droit  sous  reparation  de  I'Ordonnance  ProvAiciafe,'^ 
2  Vict.  chap.  29,  et  dea.lois'qui  I'ont'pr^cMde  et  suivie ;  do  ddldguer  &  I'on  d'eux,  leur  pouVoiW  h 
Teffet  de  prooMer  ft  renqu6te  qui  a  eu  li^u  dans  I'espice  aotuelle ;  ^^ 

20.  Que  oette  delation  est  un  excOs  de  juridiction ; 

So.  Que  tous  les  proc^es  qui  ont  eu  lieu  en  cons^uence  de  oette  deidgatiott  pduvent  itre  mis  de  ebt6 
au  moyen  du  Writ  de  Certiorari.  •        ^ 

produit  en  cctte  cause  de  la  pai;t  des  Requ6ranta  pour  obtenir  un 

certiorari  &  I'effet  de  faire  annuUer  tons  les  proc^d^s  des  commissaires 

civile  des  paroisses,  etc.,  expose  completement  toutes  les  phases 

l^  qui  avait  6t6  faite  par  les  commissaires.    Cet  aflSdavit  est 

comme  suit: 

~,£i<mis  JBoudrias,  cultivateur,  de  la  paroisse  de  St.  Michel  de  Lachine,  dans  1& 
district  de  Montreal,  apr^s  serment  duement  pr6t6  sur  les  Saints  Eyangilee, 
d^poseetdit:  '  :,   ;  ' 

Qn'apr^s  les  proc6d6s  ecclfeiastiques  vonlus  en  pareil  cas^sur  requfete'de  ccf' 


tuns  habitants,  cultivateurs  de  la  paroisse  de  St.  Michel  de  Xii^tjine  susdite,  d«- 


.  ■■«?""" 


.i: 


:1 


SUPERIOR  OQURT,  1868. 


317 


mundantiSa  Grandeur  l'Ev6q,.oCatholiqued6MontrdaI  son  d«Jcr6t  pour  la   Eobertetri. 
construction  d'uno  Eglise.  sacristio,  presby t^ro  ct  cimetiAro  dans  la  dito  paroisse,    vi«o?U  .l 
,     et  apris  1  dmanation.du  ddcrfit  canonique  de, Sa Grandeur  leditEvftque,  Certains JcAll^Jdotl 

„.     indmdm  8?  disant  propndtaires  intdrossis  dans  la  constniction  d'uno  Eglise      ' 
sacnsfe.  presbytdre  et  cimotidre,  dans  la  dit<H»»<ois8e,  auraient  le  dixidme  jour' 
«1  aoflt^  mil  liuit  cent  cinquantc-quatro,  ftisejfo  unp  requ6te  aux  commissaires   ' 
nominds,   gn   voitu  dos  diyerses  ordonnances  concornant  I'drectlon  civile  dos 
paroisscs,  pour  le  drocAso,  Catholiquo  Roraain  de  Montreal,  demandant  I'au 
tonsat^n  de  prociSder  A  I'dlection  de,  syndics  pour  surveiller  la  construction       ' 
d  une  Egise,  sacristie,  presbytdre  et  eimetiire . dans  la  dite  pa^oisso-les  signa- 
tairesse^isant  farmer  la  vajoritd  des  habitants  Franjais-Canadiens,  de  la  dite 

-    paroisse.,  ^,  "  ^ - 

9"e  la  dite  ,equ6te«iomportait  cent  trente-hu!t  signatures  tfu  noms  d'indivi- 

tlT  ^''^  T^*"  *"^3»«'t  ^''«  requdrants  habitants  francs'tonanciers 
cathohqucs  do  la  dito  paroisse.  ' 

Que.8u#  telle  requ6te  i!  ,Jmana  une  ordonnance,  le  quatonc  septembre  mU 

Sj'n  *''7»'';*;-'|«*^  ^*  ^'^'i^''  Vigor,  dcuyer,  Joseph  U.  Beaudry, 
Tl^  Doupet.  AfredPinsonncauIt  ^t  Joseph  Belle.- commissaires  nommds 
pour  le  diocdse  Cathoiique  Roraain  daJtfontrdal  autorisant  I'dlection  de  syndics 
pour  surveiller  la  construction  de  la  dite  Eglise,  sacristie,  presbyt^ro  et  cimetidre 
en  execution  dudit  dderftt.  "^      ^  moMore 

ww..?."iT?"  T'^""'  ^"^  ^**''™  ^-  I>"r«'"««».  certifiantqu'uneassembW 
.    pout  1  dlection  des  syndics  avait  6Ui  du^jpent  faite  et  convoqude,  Joseph  Allard, 

Lou«  Barrd,  Jean-Baptiste  Quesnel,  Andrd  Legault,  Nicolas  Martin,  Francois 
i^ar6,  prdsentdrent  une  requite  le  trois  octobre,  mil  huit  cent  cinquante-quatw 
aux  dite  comipwsaires  pour  confirmation  de  lenrptdtendue Election  faite  (suivant 
lea  all^gndesde  leur  dite  requ6te,)  le  Vingt-quatre  septembre  mH  huit  cent 
cnquanterquat^  A  Jaquelle  assemblde  ils  alldguaieut  avoir  6t6  dkis  avec  un 
nomme  Henn  Pigeon.  -* 

Que  le  neuf  octobre,  mil  huit  cent  cinquant^-^uatre,  sur  la  dite  requ&te  en 
den,.erl,eumentionnde,dman«  une  ordonnance  d.e8.dits  commissaires  donnant 
avis  anx  mtdressds  que  le  dit  acto  d'dlection  ainsi  que  la  dite  requite  des  dits 
syndics,  serait  pnse  en  consideration  par  les  dits  commissaires  le  vingtidme  jdur 
du  m6me  mow  4'octobre,  ^  onze  heures  dd  maUn,  en  I'dtfidedd  E  Guy,  Irs 
W  secretaire  4  Montreal,  auxquels  jW  et  heure^  tous  opposants.  si  aucun  U  y 
avait,  seraient  entendus.  ^  .  .    rr       «,.    »  «uu  u  j 

Que  le  dit  jour,  vingt  octobre  mil  huit  ceU  cinquante^uatre,  par  R.  et  G 
Laflamme,  ecuyers,  avocats,  comparui^ntdev^ntl^  dits  commissaires.  un  oer- 
tam  nombre  (^individus  dont  les  noms  sput  donnfis,  tous  propridtaires 
WtenAncierscatholiquesde  et  dans  la  pa^is8e  de  St  Michel  deLachine. 
djm.  le  d«tnct  de  MontrdaT,  et  ddclar^rent  i^'opposer  A-Phomologation  du 
dit.aote  ddlectionet  lesquels  pioduisireot,  le :S?x  novemb're  de  la  dite  annde 
des  moyens  d  opposition  par  lesquds  ils  all^guaie^t  entre  autres  moyens ;         ' 


t^;.' 


=12 


Qm  la  fflqnfttn  du  di«  a^t  mil  huit  een!,  dtequanfequatre,  feite  aWdir 


coipmissaires  pour  I'dlection  des  dits  syndics  contenait  des  noms  smpofcfis, 
;  2o  Qrie  reiMtion  des  synd&s  ($tait  ou^^^^  *'<     ^ 


^    '■-V^' 
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.Bbb«rt^iBt»l.      3,®  Que  lom^te  Folection  des  dits  »yndic«,  la  majoriW  des  habitayto  cathoU- 
,     Vlger  et  b1.    qne«  Anncs-tenancien  propridtaires  protestdrent  centre  telle  Election.  diSclarant 
JMA)lardetal.I&  et  alors  q.a'ilfl  refuswont  de  procdder  k  telle  Election  et  demandani  que  leun  ' 
'_^  protestations  fussent  consignees  au  proods'Terbal  de  telle  diection ;  quo  leur 

demande  fut  refuB^e  et  quo  lo  pr^ident  refusa  de  mettre  anx  voix  una  demande 
on  proposition  Gpmp«A'tant  telle  ddelaratioto,  ' 

4°  Que  qaelques-iins  des  assis&htB  6rent  clioix  des  nommd  Joseih  ^llard, . 
/S  Louis  Barrd,  Jean-Baptisto  Qu^snel,  Andr6  Legault,  Nicolas  Martin,  Francois 

^  Par<S,  et  Henri  Pigeon.  • 

,  ^   .    -  Que  oette  Election  pr^tendue  <Stait*nulle,  pour  ejitre  antres  raisoDi  les  sifi- 

;;;i^,_  vantes:  '  >         ' 

^  1°  Parceqne  la  construction  d'uno  nouvolle  Egliso,  sacristie.fpresbyldre'at^pj- 
^^etidrodarftiladitoparoisso  etaif  inutile  ctTuineuse  pour  les  contribuabilos:,  . 

29  Parceque  telle  deniande,  n'avait  pas  6te  r^gulidrement  et  Idgaleijnent  faite 
aux  autorit<S8  eccl^^Hiastiquos  ou  civiles.  . 

30  Parceque  telle  demhnd^^'avaient  paa  dt^  faite  par  la  majority  das  habi- 
tants francs-tcnanciers  intdress^. 

49  Parceque  le  site  de  TEglise  ayant  d^jd  6i6fi\6,  on  ne  pot^vait  le  d<$placer'^ 
sans.  n<$ces8itd  dvidento  et'  absolue  ce  qui  n'iStait  pas  alldgud. 
"    5°  Parceqne  plusieprs  des  noms  contenus  dans  les  deux  requStes  savoir :  celje 
prijsentde  A  I'EvCque  pour  obtenir  son  ddcrj^t  fda^nique  ef  ^celle  pr^ntde  aux 
dits  commissaires  n'avaient  jamais  6i6  donnra,  qye  parmi  les  francs-tenanciers 
propridtaires  dont  les  noms  se  trouvaient  apposes  \nx  dites  requtites,  plusi^ui^ 

'  et  nommdmcnt  les  opposants,  n'anraient  Jamais  autorisd  I'apposition  dc  leurs 
noms,  que  Ics  noms  do  plusieurs  autres  ^  trouvaient  ik  par^irrcur  sansconsentc- 
ment  ou  snrpris  par  do  faux  prdtextoa. 

OJI' Parceque  plusieurs  des  requdrant^  dtaiept  protestants,  non  propri6taire8,  mi- 
neurV,  ou  absents,  savoir :  non  propridStaire^  francs-tenanciers  rdsidants  (A.B.  etc). 

79  Parceque  les  suivants  n'avaient  jamais  apposd  ou  autoristS  I'apposition  do 
leurs  noms  sur  la  dite  requfite :  (C.  D.,  etc.). 

8"  Parceqne  ceux  des  requdrans  qui  avnient  v^ritablement  droit  deuderaander 
qui  avaient  demandlS  la  construction  ne  composaient  qu'une  faible  minority. 

Les  opposalits  ci-dessus  nommds  invoquaivnt  ^n  outre  .jt  I'encontfe  de  I'acte 
priStendu  d'dlection  de' syndics  plusieurs  moyens  de  nullity  alldguant : 
,   1°  Que  touB  les  pixKsdd^  de  la  dite  assemblde  ont  6t4  irrdguliers  et  ilMgaux. 
\  ^  2"  Que  la  diter'^lectipn  pe  s'est  pas  faite  Jt  la  plurality  des  voix  de  franca- 
tenjlnciers  propriftaires  de  la  dite  paroisse  presents. 

3°  Parceque  les  votes  de  pl/isieurs  indiyidus  non  propridtaires  et  non  francs- 
tenanciers  y  ont  dtd  pris  et  que  la  dite  Election  a  6t6  faite  &  I'aide  de  teUes  voix^i^ 

4'  Parceque  le  secretaire  de*la  dite  asspmblde  a  refusd  de  consigner  fin  pro- 
c^-verftal  dela  dite  assemtiee  les  protestations  et  requisitions  yesproprietaires/ 
>  francs-tenanoiers  interess^s  dans  la  dite  Election.  '      "      9  • 

50  Parceqne.  le  president  et  le  secretaire  de  la  diteassembiee  ont  refuse  et 
n'ont  pas  mis  aux  voix,^  la  proposition- reguli^rement  faite  de  plusieurs  des  intf^"" 


>'» 


v, 


-re8?es'irl»"dite-61ectioS7 


Que  sar  I'opposition  ainsi  fatte  et  produite  les  requerants  ou  ceox  d'entra  enx^ 
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cowparaitre  prod«„.rent  le  vingUhnit  novembre  mil  huit  cent  cinquante-quatro    yt^HA 

.8mvant8.ar^uelale8dito  roquiJrants  ao  fondaient  pour  demandor  ifrenvoi    .^       **•"• 
de  la  dite  oppoBition,  savoir :  4,^  • 

,  qui  y  Bont  mentionndes  coming  opp^nt«,  le  fuasent  rtcUement. 

2    Queqoiucd'6iiirele8oppo8anta^uj«Jtafent  francw-tenancioranefom^^  . 

.    qu'nnefaiblemhioritddcahiiKitantadeLachine.      >.. 

30  Queplwiegra  dooe^dontlea  noms  sont  menCfonn&i  oomme  opposanta 
n^Bont  iil>n(».teiia«oSr8  nl  propridtairos,  que  lea  nowm&i  (sWvont  lea 
noiSaJ Otoiei^t nonpropridtaires. _  .    "     .■;;'    ^^--      -; — ^    t — -  — -—         :- 

40.  Que  108  nommAs  (suivent  lea  noma)  ^«i  out  «gn^  comme  reqn^rants  ne 
pouvaient  paa  6tr«f  Opposants.  a'*^.      ,   |  ,        ,    ^ 

50.  Parcequfe  lea  poreonnes  ci-deasna  qommfiea  n'ont  auWrisfi  peraonne  A  com- 
paraltre  pour  eux  et  que  leurs  noras  dofvent  6tre  retrahchds. 

00.  Qu^un  certain  nombro  d'Opposants  au  nombre  de  vingt  huit  mentionn^s 
da,nf  ladito  r6pon8o  deva^nt  6lre  retranchfe  parcequ'ils  avaient  pris  part  k 
1  6  ection  dea  Syndics.  La  dite.r^ponse  6tait  en  outre  suiyio  d'uno  df^fense  en 
rait  gdndrale.  ? 

Que  le  vingt  Janvier  mil  huit  cent  cinqoanle  cinq,  Rodolphe  Laflamme  Ecr, 
avocat,  produisit  devant  Etienn^gKiy,  Ecuyer,  alora' 8ecr6taire  dea  comBiissaires 
h  son  bureau,  en  la  cit6  de  Montreal,  un  act©  de  d^saveu  en  bonne  et  dAe  forme 
de  la  part  4°  >  par  lequel  acte  do  d68aveu  produit  on  vertu  d'une  procura- 

hon  8p6ciale  donn6o  icctte  effet  par  lea  dita  d&iavouanta  A  lour  dit  Procureur  le 
dit  R.  Laflamme,  agissant  comme  tel  procureur  aurait  d6clar6  que  lea  dits  cons- 
tituanta  d^savouaiont  le  dit  Mtre.  Jules  R.  Berthelot,  Ecuyer,  avocat  et  procu- 
reur,  de  la  cit6  de  Montreal,  dans  lo^District  de  Montr6aI,-pour  avoir  lo  vingt 
Octobre  alore  domier,  aavoir :  Octobre  mil  huit  cent  cinquante  quatre,  prodnit 
devant  lea  dita  commissaires  une  comparntion  pour  et  au  nom  des  dits  consti- 

-  tuanta  aux  fins  de  les  ifepr^senter  comme  leur  procureur  et  avockt,pour  demander 
la  confirmation  de  l'61ection  des  Syndics  nomm6s  pour  6tablir  la  cotisation  Wgale 
poiir  la  construction  d'une  ^glise,  declarant  en  outre  le  dit  procureur  ea  vertu' 
de  la  diCe  procuration  que  les  co|Btituant8  n'avaient  jamais  donnfi  leur  consen- 
tement  i  Tappositiop  de  l^nre  noma  sur  telle  requftte  demandant  I'autorisation 

•des^dita  commissaires  do  nommer  des  Syndics  pdui'  6tablir  la  cotisation  16galo 
pour  les  dites  Utisses,  et  qu'ils  n'ont  jamais  demandfi  la  confirmation  do  r61ec'. 

4ion  des  Syndids.  *  •        ,"^  <;  ^ 

Que  le  dit  acte  de  dfisaveu  fut  rfigulidrement  produit  aveo  ano  reqi^le  on 
d^saveu  fond6e  sur  tel  acte  rdguU6rement  8ignifi6  au  dit  Jules  R.  Berthelot  en 
m6me  temps  qtfnne  copie  du  dit  acte  de  d&aren.      7        "^      .    .        _. 
Qu'aucun  proc6d6  ne  fut  adopt6  par  lea  Requfirants  oil  le  dit  Jules^fe.  Berthe' 

lot,  sur  le  dit  d^veu  qu'aucuno  r«podiBe  ou  conteatation  d'icelui  ne  fur  prdauit 

par  lea  dita  Reqiiaiitntn.  ^  ^ 

Queletrente  novembre,  mil  huit  cent  cinquante  quatre,  lea  dits  commtssaires 
sayoir :  Jaeques  Vig$r,  Ecuyer,  Joseph  Roy,  Ecuyer,  alors  commisBaiies  et  main- 
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tenant  ddc^dds,  et  lo  dit  Jogoph  Ubalde  Boaudry,  d6l6gu6ront  lo  dernier   un 
d  ontjjd  eux  pour  proc6der  k  la  pr^uvo  dos  all^gu68  fails  par  los  UequArantn  et 


Jo.AllMdct»l.Oppo8ftn(8  fiur  la  Uequft  totondant 
la  construction  do  la  dite  Egliso. 
Et  par  une  auti*©  ordonnanco  on 


4  firire  nommer  des  Sjndfcs  pour  surveiller 


t^-v. 


date  du  vingt  nouf  novcmbre,  mil  huii  cent 
cinquanto  cinq,  leg  dils  commissaires,  savoir:  Joseph  Roy,  Ecuier,  Joseph  U. 
Bo«iudry,  Alfred  Pinsdnnault  et  Joseph  Beiro,  en  leur  dite  qualitd  d6l<5gu6ront 
ot  autorisdrent  le  dit  Joseph  U.  Boaudry,  un  des  dita  coinmissaircs,  k  se  rendrc 
en  la  dite  paroissede  9t,  Michel  do  Lachine,  pour  procdder  k  terminer  TEnquAtc 
commencde  par  lui  en  cette  cause,  d<Scl«rant  par  la  dite  Ordonnance  que  vft  le 
rapport  fait  par  lo  dit  Joseph  U.  Bcaudry  sur  la  premiere  Qfdonnance  et  vfi 
que  la  preuve  n'avait  pas  dtd  torminde  ou  compl<5t<Je,  il  fut  ordonn<S  du  consen- 
tement  des  parties,  que  le  dit  Joseph  U.  Beaudry  fut  d<Sl<5gu<5  et  autorisd  k  se 
rendro  k  la  dite  paroisse  de  Lachine,  le  quinziime  jour  de  ddccmbrc  alors  prochain, 
aux  fins  de  procdder  k  terminer  Tenqufete  par  lui  commencde. 

Que  subsdquoniment  les  dits  commissaires,  sifvoir  los  dits  Jacques  Viger,  Joseph 
.Pclle  et  Thdod  Doucet,  Ecuyers,  ont,  le  vingt  et  un  fdvrier  mil  huit  ce6t  cinquante 
Mpt,  en  lour  dite  qualitd,  dmand  une  ordonnance  autorisant  lo  dit  Joseph  U. 
Beaudry,  de  procdder  k  terminer  et  compldter  la  preuve  des  alldguds  respectifs 
faits  par  los  parUes  on  cette  cause,  soit  k  Montrdal,  soit  k  Lachhio  et  dans  ce 
dernier  cas,  que  lo  dit  Joseph  U.  Beaudry  fut  tenu  do  donner  avis  aux  intdressds 
du  jour  eft  de  Thoure  ou  il  procdderait. 

Qu'en  yertu  de  telle  Ordonnance,  le  dit  Josepb  U.  Beaudr^  donna  par  un  avis 
Bous  sa  signature  requdrant,  par  le  dit  avis,  un  certain  nombro  d'individus  qu'il 
%  ddsigna  nommdment;  de  comparaltre  jeudi,  le  vingt  sept  aoftt,  au  bureau  de 
Joseph  Dubreuil,  en  la  paroisse  de  St.  Michel  de  Lachine,  pour  donner  leurs 
^  raisons  pourquoi  leurs  noms  ne  seraient  pas  rayds  Sa  nombre  des  Requdrants  en 
autant  qu'ils  n'dtaient  pas  Catholiques.  2o.  D'autres  individus  qu'il  ddsigni 
par  leurs  nonas  pour  venir  nior  ou  admettre  leur  signature.  3o.  Requdrant  par 
le  dit  avis  un  certain  nombre  d'individus  de  venir  justifier  leur  qualitd  de  pro- 
pn6taire8  notifiant  ett  m^me  terns  par  le  dit  avis  les  int^Sressds  qu'il  recevrait 
dgalement  telle  preuve  qui  soraitofferte  quant  aur-paroissiens  qui  n'avaientlignd 
nilaRequftte  ni  I'Opposition,  le  dit  Joseph  UJ)alde  Beaudry,.re8treignant  par 
M  avis  la  prepvo  k  faire,  contrairement  k  I'Ordonnance  et  indiqua^t  el  sug^r^lt 
desa  propre  autoritd,  quelle  preuve  les  parties  avaient  k  faire  et  tendant  par  ses 
procdd6s  k  faire  lui  m6mf  I'instrnction  de  la  preuve  qu'il  appartenait  seulement 
.  aux  parties  mtdressds  de  faire,  et  ce  contrairement  et  en  dehors  de  I'ordonnance 
ot  en  violation  de  la  loi  qui  ne  lui  ddldguait  aucune  telle  autoritd. 

Que  sur  I'exdcuUon  do  tel  avis  le  dit- Joseph  U.  Beaudry  en  sa  dite  qnaUtd  de 
ddldgud  refiisa  aux  parties  de  procdder  Ala  preuve  en  dehor^  des  limites  qu'il 
avait  assigndes  par  le  dit  avis,  contrairement  A  la  loi  et  A  I'ordonnance  qui  le 
.  ddldguait.  ; 

Que  le  dit  Joseph  Ubalde  Beaudry  a,  le  vingt  qnatre  septembre  dernier,  fild 
'  !!*? ,  ,  ""J^,^"  "^'•^^'/^/^^  <?'te  commisadres  un  rapport  de  ses  procdJds 
— BUT  Jw-ditw  QfalouHancer^e  ddldgnantxommirBaBdttr 


\y 


Qu'aucun  jour  ne  fut  fixd  pour  clore  ou  faire  Tenquftte  des  parties  apres  les  pro- 
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c4dte  faiU  par  le  (lit  Josop1|Ubal(le  B«aadr7  au  dit  lioi/^^^Mlkhine  lo  vingt  aopt 

aoAt  dernier  oomni«  ci-bau|niej(ftioDD<S.  En  dehors  de.  I'enaufite  faife  pardev^nt 

le  dit  d6\6g\x6  il  n'y  eut  audj||ic|onqu6te,  aucune  preuv^  ref  ue  ou  produito  devant  Joa  Allwd  tt  al 

les  dits  commissairea  ot  lee  (Kb  OppouoU  lavoir,  lea  Requdranta  pour  writ  de  wr- 

tiorari,  no  furent  on  aucun  ti^i^  interpoll^  de.prodiiire  Icur  preuvo  devant  lea 

dits  commiaaairea  et  ni^urctnt  jamaia  notifl<$a  d'auoun  ajournemonC  pour  telle' 

preuvo  ou  aucune  ul6turp  «^^  folrclusion  faute  de  produiro  totte  preuvo  devant  les 

dits  uommiiwaires  n(^  fut  pr<>nonc£o.  „  i 

Qu*en  outro  le  dit. Jea^h  U.  Beaudry  en  sa  dito  quality  de  (}^t6gu6  a  refoad 
d'entendre  aiicuno  preu've  (SHerte  par  los  dits  Oppoaants  tendanl  k  6tablir  que 
certainea  signatures  appos^os^A  la  requ6te  demandant  rautorisatioli  de  proc6der 
k  r^lection  dcs  syndics,  n'avaient  jamais  6t6  d6nn6cs  par  Ito  individus  dont'elles 
eomportaient  6tre  les' signatures  A  moins  quo  ces  i^^^ividus  no  fusB^nt  parties  '  — 
opposantes  no  fut  prononc6e.  -  .  \\ 

Quo  le  dit  d6l(?gn6  a'-cn  outre  rejet6  le  d^savea  pour  dix  des  d^siiVauants 
sans  preuvo  faite  relativemont  au  dit  d^saveu,  ot  a  en  ^utro  retranch6  foiomo 
no  pouvant*6trc  opposants  quatorze  individu*  qui  avaient  signd,  et  k  en  outre 
retrancbd  dix  indjvidus  sur  les  opposants  comme  n'ayant  pas  qualit6  quoiqO^  "^ 

lours  qualit^s  no  fUssent  pas  ni^es  ou  mis^s  en  question  par  les  Requ6rants,  sur  \ 
le  fondoment  qu'ils  n'6taiont  pas  residents,  et  p^r  tela  proo6d68  diminuant  le    \ 
nombro  des  opposants  et  des  int<5rcsA6s  dans  la  conslruction  de  la  dito  Eglise,  et 
le  dit  d616gu6  admettant  commo  propri6taires  sur  contestation  faito  de  letars 
qualit^s  dos  individus  qui  d^olaraient  n'avoir  pour  titres  k  la  propri£t6  qu'une 
promesse  verbalo  lors  de  Icurs  signatures  apposies  4  la  Requ&te. 

Qa'aprSs  la  production  du  rapport  du  dit  Joseph  U.  Beaudry  devant  les  dits 
commissairei  il  i^'y  out  aucune  demande,  avis  ou  interpellation  faites  aux  parties 
de  proc6der^  leur  preuiria;  aucune  demande  ou  d6claratipn  de  foreclusion,  ct  lo  ' 
diposant  est  informd  quo  les  procureurs  ou  avocats  no  re9urent  aucnn  avis  I6gal 
qui  soit  parvenu  H  leur  connaissanco  d'iaucun  proc6d6  ult6rieur. 

Que  nonobstant,  le  quatorze  Octobre  dernier  les  dits  (JOmmissaires,  savoir : 
Jacques  Vigor,  6cr^ 'Joseph  Ubalde  Beaudry,  6cr^  et  Tb^od^oucet,  4icr. 
proc6derent  k  rendre  jugement  sur  la  dito  requfite,  I'opposition  el  lo  d^saveu 
ci-haut  mentionn68  sur  declaration  faite  par  T.  T.  Durand,  6cr.,  secrfitaire, 
qu'il  avait  laiss6  avis  aux  procureuifs  et  avocats  des  parties,  que  les  commissaires  , 

prendraient  en  consideration  les  dites  requfitos,  oppositions  et  d^saveu,  et  Iket 
alors  les  dits  commissaires,  hors  la  presence  des  dits  opposants  ou  de  lours  pro- 
cureurs, prononc^rent  leur  jugement  par  lequel  ils  d6clarent  que  le  d^saveu 
ci-dessus  mentionn*  n'est  valablo  qu'A  regard  de  Benjamin  Carignan,  Marie 
Ang61iquo  Monnette,  Dositbfi  Legault  dit  JDeslauriers,  et  Timol6on  Poirier,  re- 
jettant  le  dit  disaveu  quant  aux  autres  parties  y  ddnomm^es  et  declarant  que  la 
reqodte  aux  commissaires  pour  I'^lection  des  8yndi(^  port©  les  noms  des  requ6-  j  __ 

rants  formant  la  majority  des  habitants  franc-tenanciers  de  la  dite  Pa«>isse  de 
St.  Michel  de  Laohine  et  y  domicilli^s,  seuls  int^ress^s  dont  la  majorit6\Mit  re-  ' 
quise  suivant  la  loi  ct  adjugeant  sur  la  requite  pr6sent6e  par  la  majoritS^iw-^ 


-donaaadaa^k-ooDfirmatiofi  dfr  ietn^^octioiret-hr  ^^ 

faire  la  repartition  des  sommes  requis'es  pour  les  constructions  susdites,  considd; 
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Bo^;.*-.  rant  quo  lo  ,l«.«v«u  „o  pourrait  «n  ri«n  «(n>cior  h  dite  roqu6to  ct  fconMdiJr^nt 
V^t-.    quo  c.  moyon,  invoqu*.  par  lo.  OpponanU  no  ,K,urr«ie„t  fHiro  rejote   I.Te 

out  conHr.n6  ot  ho,nologu6  le  «u«lit  .cto  d'Aloctbn  accordant  I..  concluL.  do 

meubloB  .ituAB  .l.n«  la  .l.to  paroiuo  do  Laohino  ot  i  prdlevcr  lo  monUnt  do  1. 
■      .om,„e  pour  laquollo  chaquo  indlvidu  Mrait  coti.4  ot  oolloqud  pour  Ba  part  con- 
tr.b»t,vo  t,<nt  pour  offoctuor  la  construction  do.  diU  travaux  quo  pou,  .ubvonir 
aux  Irai.  n^couaire.  qu'occnsionnora  la  dito  cotination. 

Quo  lo.  dita  coramimiro.  on  rondant  lo  dit  jugemont  ont  oxc6d6  lour  juriv 
•u  omon**    ^^'^  oPpoHant^roqu6rant^writ  do  certiorari  unt  16.6.  par  tel 

^"''"'  ^"'icition  du  <lit  jugoment  lo.  dito  .yndic  ont  proc6d'6  k  la  confoctiou 

djun  act^  do  cotLatlsationot  ont,  lo  trontiJ-un  man  mil  hu it  cent  cinquante 
mt,  doraandd  aux  dit.  coramiwairo.  rhomologation  du  dit  acto.. 

Quo  lo  dit  jour  tronto-un  du  mai.  mil  huit  cont  cinquanto-huit,  lo.  dit.  roqu6- 
rant.  ont  produit  uno  oppoaifton  k  1«  dito  homologation  all6guant  la  nulllti  ot 
lirr6gu  ant6  do.  proc6d6.  adopt6.  par  le.  dit«  oommiBaaire^  ot  la  nullit6  et 
1  irrtfgularitd  do  I'ordonnanco  paroux  renduo  lo  quatorze  octobro  mil  huit  cont 
,<5inquanto-8opt. 

'  '\  Q"«"«"«l«t«nttoloppoMtiQii  Jac^uc  Vigor,  6cr.,JoMphUbaldoBoaudry 
*cr,  ct  Th6od  Doucot,  6cr.,.tou.  coriimiMairos  «i6goant,  rondaiont  lour) jugoment 
ou  ordonnanco  rejotent  la  dito  opposition,  ct  approuvant  ot  hotaologuant  lo  dit 
acto  do  cotisation  pour  m  suivi  ot  oxecut6  suivant  .a  forme  ot  toneur,  ot  or- 
doi,nant  quo  Ic.  ouvrage.  n6co8«.iro8  pour  la  construction  do.  dito  6diflco8  noiont 
donn68au  rabai.,  et  ijuo  la.coUwition  port6e  .era  exigible  des  contribuablo.  en 
douzo  pajoment.  trimestriol.  ot  6gaux  dont  lo  premier  doriondra  dft  ot  payable  le 
premier  jour  d'ao6tprochainot.onsuite  succcssivoment  tou.  lo.  troi.  moi.  jus- 
qu  au  paiementTanal.  Quo  lo.  dito  jugemcnts,  ainsi  que  celui  du  qnator«e  ootobre 
_d«raisr,«>nt;iiulfl,ill6gaux,etdoivont6trocon.id6r68  tols  et  d6clar6«  nul.  et 
non  avenuf  par  cetto  cour  ftinsi  quo  toug  et  chacun  deirproc6d68,  ordros  et  ordon- 
nance. Jrito,  donn68  et  rendus  par  lo.  commissaires  arant  lo  dit  jugoment,  ainsi 
que  ifti^it  d6po«int  en  est  inform^  par  >od  aviseor  I6gal,  et  ce  pour  entr'autres 
raisoiiB  le.  BuiTantofl :  ^  "        < 

1°.  Parceque  168  dits  re$i6ranto  n»ont  en  ancunemanWro  AtabliquMl.  avaiont, 

^.et  n  avaiont  pas  la  majority  deshabitanto  franc-tonanciera,  propri6taire8  catho- 

:  Iiqu^de  la  paroisao  do  St  Michel  do  Lachine,  ainsi  quo  I'ovgo  laloi  poor  de- 

f  laandor  1  antorisation  do  ptooMn  k  Pileotlon  ,de  syndics  et  par  suite  lea  dita 

!  commissaire.  n'avaiont  anoi^ne  jurisdiction,  1»utorit6  ou  poovoir  d»6n,anor  I'or- 

donnance  du  quatprao  soptombre  mil  huit  cent  cinquante^iuatre. 

2«>.  Parceqiijauoun  procds-verbal  en  bonne  forme  suivant  la  loi  de  I'assembl^ 
pour  1 61ection  des  .yndios  n'a  6t6  fait  et  produit  devant  los  dita  oommiseaii 
constatant  telJo  61ection  4  la  majority  des  voix,  , 

8o.  Paroe  que  les  dito  commiaMires  ne  pottvaient  par  lour  dit  jugemont  en 
aucuno  mani^re  '^*T 'f'Jg  <^g'aye^  ^itg  produit  dans  la  dite  cause^  at- 
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pour  leu,  .«j„i„drc  ,  .  ,.™c«,W  o„  pou,  l„„r  i„,r„,„,  ,,„,  |„  ],^  comml-dm     Vl-T** 

Ubaldo  Bcaudry,  pour  procdder  A  la  prouve  ao8  alldaudH-Wt.  t«nt  n!r  U  ^      '^^^ 
ranUqueparlesopposanUetronloLncoduvS^^^^  ^ 

semr  pour  junt  flor  I«  jugement  rendu  par  los  dits  comn,««iiro..        ^% 

'     pmS  na    e  |„  '       rf''  <^o™^i»airo«  en  sanctionnant  et  ratLt.^^ 

'     n^r^    '  ^         ••'  *^°'"""'  ^"  '!"'**'*"«  °«'°i^  ^Jerai^r.  ont  v  old  la  M  outre- 
pawd  lours  pouvoirsetexcddd  la  juridiotion.  loio  la  IDi  outre- 

.„!«  ^"'Tt'"^'.'  commlssairo  d6ldgud  a  fait,  ordoDn6,  ot  rocu  une  pMuve 
outre  e  en  dehors  do  la  contestation  soulovdo  entr^  le.  iartie,  UdZr  ! 

m  nl  Wd.,...d<!  p.r  .»o.r>.d«p.r,i«, ,...„.  ,„.lli,„.„2s  do  p^S« 
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■shi  l«  |»r«uvo  (Imtqu«U  \\k  n'ftvkUnt  aucuno  juridiotlon  pour  prononcor  Ul  Jug«- 
ment. 

10o^»rcef]U*iiuoun  U)ur  n«  Ait  fix<S  pir  lo*  diU  ooinin!MUiir<w,  pour  c.lore  ou 
fair*  iWiuOto  dcR  pArt^fos  doVunl  dux. 

llo.  l'«rc«quo  npri)*  Im  pro«<$(]«k  faiU  pur  1«  dit  JtMoph  U.  H«iiu(try,  en  m 
pr^tonduo  quaITl<!!  Ae  <i6\cgu6,  l«  vingt  Mpt  «oAt  danii«r,  tl  n'y  «ut  auoun«  onqufito 
dea  oppoMiiU,  aaroir/loa  raquiSranU,  writ  de  certiorari  ne  furonl  en  auoun  turopo 
interp«ll<^i«  <lo  pro<liilM  leur  prfluva,  on  d«  la  torminor  «t  no  furont  jninaU  notifl^^i 
d'aucun  ajournomeni  pour  tollo  preuve  ou  d'auouno  doniando  de  cl6tur«  oo  de 
forcluHion,  fauto  de  pro<luiro  telle  preuve  derant  lea  ooninoiMairM. 

18.  Parceque  ledit  d6\igu6,  Joseph  UMdo  Hoaudry,  Evuyer,  a  refuid  d'on- 
tendro  ancuno  pronvo  tondant  &  ^tablir,  que  cortainea  Hignaturos  apponda*  &  la 
roquCto  dtiniRndant  I'nutoriMtion  do  prm-^der  ii  r<flcction  dea  Byndica  n'avaient 
junaia^iS  donn^ea  par  lea  individua  dont  ellea  comportaient  Atre  loa  aignalurea, 
A  moini  quo  con  individuR  no  fuuent  parties  oppoAantea ;  et  a  on  outro  retranolxS 
da  nombre  doe  opposants,  quatorze  individua  qui  avaionl  aigntf  la  roquAto,  ot  on 
outro  retranchd  dix  individut  commo  n'ayaut  i>aa  loa  quaiit<$%  quoique  leum  qua- 
lit<Sa  Yio  fuaaent  paa  n!6oa,  ou  tniaea  en  queation  ot  quo  lea  dita  commiaaairea,  on 
aanclionnant  tela  procdddx,  ont  oxcMi  luur  juridiotion. 

18o.  Parcoque  le  dit  Josoph  Ubaldo  lieaudry,  en  aa  dite  qualit<$  de  diSlegud, 
n*a  jamaift  cx^out<S  la  dito  ordonnance  doa  dita  commtaaairea  du  vingt  et  un 
ftfvrier,  mil  Iiuit  cent  cinquante  aept,  inaia  I'a  au  contraire  rcatrointe  et  modifido ; 
a  dirigd  ot  fait,  aana  la  demando  des  parties,  la  prouvo  de  faita  qui  <$taiont  dans 
le  domaine  exclusif  des  parties  int<Sressd^  et  quo  les  dits  coratnissairea  4n  adop- 
tant  ot  snnctionnant  tela  proictSdds,  ont  etc6ii6  lours  pouvoira. 

Et  lo  dit  diSposant  out  inform<$  par  son  Avisour  Idgal  que  lea  falta  ci-dcssut 
nientionn<$8  sont  vrais  ot  quo  loa  dita  commiBsairea  ont  exc^d  leur  juridiction  en 
rendant  tel  jugement/  '^  ./* 

E.  Lajlamme,  pour  lea  requdrants,  s'appuyant  sur  les  raisona  all<$ga6ea,  dans 
I'affidavit  aoutint,  que  la  ddldgation  de  J.  U.  Boaudry  dlait  nulle.  Lea  commifi- 
aairos  pour  oxercor  I'autoritiS,  juridiction  ot  tous  lea  pouvoira  qui  lour  sont  don- 
nas par  Tordonnanco  provinciate,  2e  Vict.  chap.  29  doivent  6tre  aoi  moins  troii 
d*entre  ouz.  lis  n'ont  droit  de  d^ldguer  Van  d'eux  que  dana  un  oas  aeulement, 
celui  proecrit  par  la  7e  section  de  la  dito  ordonnanoo,  lorsqn^il  s'agit  de  fixer  les 
limites,  bornea  et  demarcations  pour  r^rectioa  d'une  paroisas  et  qu'il  devient 
niSoessaire  de  fairo  une  descente  sur  lea  Itenz.  Les  commissaires  ont  exc^dtf 
leur  jurisdiction  en  rendant  les  deux  ordonoancea  d^Mguant  lour  pouvoir  k  I'un 
d'eux  pour  recevoir  ronqufite  et  tous  les  proc^Jd^j  qui  s'en  sont  suivis  sont  nuls. 

2°  Les  commissaires  ne  pouvaicnt  adopter  le  rapport  do  leur  pr6tenda  it- 
iegu6,san8  violer  lea  dispositions  du  Statut  qui  or<$ait  leur  juridtotion.  L'ordon- 
nance  par  lequel  ils  d^l^gu^rent  M.  Boaudry  ne  conf<$rait  tout  au  plus  &  oe 
dernier  que  le  pouvoir  de  faire  Teuqudte  g^ndraloment.  En  assumant  comme  il 
le  fit  par  lea  proc<y4^  le  controle  et  la  direction  de  la  preuve,  il  exc<$dait  ses 
pouvoira,  il  restroignait  ill<$galcmeBt  les  parties  da<)8  I'exercice  de  lours  moyena 
db  d^iense  et  o'^tait  un  exc^s  de  juridictioD  qui  infoct^it  de  nullity  tous  lea  proc^ 
d^s  dea  commi^rn'rea  auxgnels  cotte  cnqufite  sorvait  de  baac  et  leur  enlevait 
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Pommotlle,  pour  lot  •yndlw.     L'ordonnnnco  2  Vict  «l.  qo    i^ 

1  .yndic.  .  6i6  faito  confonndmont  J  section.  0  et  l^ct  t'j.nt  I' .         '  ""■       ' 
I  don  commii.nirti.?'  p«r  U  •oction  7  l«.  nn™    i  'mlonnance 

par  Ic»  oi^onnance.  do.  commiMrirc.     H  n'a  fait  q«W  do  la  latitude  etd«      ' 
pouvol«  d'un  jugo  enquOteur  ceu,,  de  r^Jglor  ce  qui  m  pertinent  1    «  dut 
Avccson^rapport  I  a  tran.mia  aux  commi^.r    ^.u.Z^rnolgle.  o^Ta 
pbaux  panics  intdrc«do,de  produire.     L'c„,„...  a  «u  ,!«„  tant!ur rrcTuL 
oppo..t.on  que  aur  le  ddsaveu.    Ce  rapp^n  ne  fcit  que  con,tater    o  Z  de^ 

6.rcc).nna.Uch«quo  co«.mi«,aire  le  dr«rt  d'ai«ormenter  Ie«<dmoin.     I^'cZ' 
m..e..r^  n'ont  paa  homologud  le  r„p,,ort  de  J.  U.  Beaudry    il.    o'lW  coj 

MmoignagJHprodmta.  Le«  roqudranti.  n'ont  fait  aucune objection  AcetteeZfl^ 
.Is  on  produ^  de.  .dmoins  et  ne  ae  .ont  pas'plaint  devant  le.  coltLTrll' 

m(hnos  demands  et  qui  a  M  fait  aveo  leur  consentoment.  ^   ^*  ^     "' 

cause  exammiria  procedure  et  avoir  sur  le  tout  ddliLd/  Sd  I"t  cue  L 
deXr'"  P^-L''^-^-  -viledes  paroisses  ot  aultes  obje^  sTutrpSio^ 
de  lOrdonnance  Provineiale  2  Viet  chap.  20  et  de.  loi.  qui  'on  p  SXet 
Bume  nWent  aucun  droit  de  ddl^guer,  iomme  11.  Font  m  uZtmJl 
Be^dry.  deuyer,  Tun  d'eux  Jeur.  pouvoin  A  Peffet  de  procdderl  p:;^.^,  fl 
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Considdrant  qu'en  ce  faisant  los  dits  commiasairos  ont  exc6d6  lenr  juridic- 
tion,  ont  fait  un  acto  absolument  nul,  quele  consentement  dea  parties  napouvait 
et  n'a  pd  validor  ct  dont  I'offet  oat  quo  leur  ordonnanca  du  30  novembre  1854 
8U881  bien  qu9  tons  jos  procddds  qui  Font  suivie  et  le  jugement  du  U  ootobre 
185T,  et  aussi  le  jugement  du  31  mars  1868,  sont  nuls  et  doivent  8tre  cassds, 
anriullds  et  mis  an  n6ant,  ayant  did  tendus  sans  prouve.  Casse,  annulle  et  met 
au  ndant  toua  les  procddds  dea 'dits  commissair^s  dopuis  et  compris  leur  dite 
ordonnancedu  30  novembre  1864,  ct  tous  les  jugemonts,  ordres  ot  ©rdonnanoes 
qui  I'ont  suivie,  avoc  ddpens  oontro  les  dits  syndics. 

Et  ordonn^  quo  lo  dossier  soit  remis  aux  dits  commissaires  pour  par  eux  6tre 
procddd  suivant  qu'il  appartiondra." 

Za^amm«,  Zay7amm«  c/ ^amarc/,  avocats  des  requdrants. 
'  Cartier  it  Pominvilti,  avocats  des  syndics. 

(f.  R.L.)  ,  ,     .'  % 

'  (f. p.  p.)   ^—  -.,-^-^--,.-— -■ . •  -^.^^^^  :_i^__i^.l:^_:„:^L.. ^:„^:_ 


IN  THE  CIRCUIT  COURT.  , 

MONTREAL,  16th  OCEOBER,  1860»    .  *'  « 

Coram  Badolet,  J. 

;^y.(  No.  12. 

rate  TEUSTEES  OP  THE  MONTREAL  TUENPIKB  ROADS.  {V^imdanU  in  the  Court  bdott.) 

— ■  AppoUsnts. 

AND  '  ■..,-, 

'  '         AJjy^BEKSAXD,  (Complainant  inthe  Court  below.) 

:'    -  '  Beapondent. 

Held,— 1st.  That  no  Municipality  of  "  La  C6te  deg  Noiges  "  exists. 
2nd.  That  tlio  Municipal  Act  of  1860  (23  Vict.,  ch.  61)  does  not  apply  to  any  Boad  or  Roads  unde&the 

control  of  the  Trustees  of  tho  Montreal  Turnpike  Roads,  but  that  such  Roads  are  exempt  fh>m 

the  operation  of  8ail|.act. 
3rd.  That  an  appeal  lieslKun  a  judgment  of  the  Inspector  of  Police  at  Montreal  to  the  Circuit  Court 

in  the  case  submitted. 
4th.  That  all  illegal  judgments  will  be  reversed  with  costs  by  the  Circuit  Court. 

The  facts  of  the  case  are  shewn  by  the  following  extracts  from  the  Petition 
in  Appeal  alleging,  <Scc.,  &c. 

That  by  a  writ  of  Summons  issued  by  G.  J.  Coursol,  Esq.,  Inspector  and 
Superintendent  of  Police,  on  the  15th  August,  1860,  the  Appellants  were  com- 
manded to  be  and  appear  on  the  ISijh  August,  before  such  Justices  of  the 
Peace  as  should  be  present  to  answer  the  Summons  and  Complaint,  and  to  be 
dealt  with  according  to  Law.  • 

That  the  complaint  against  Appellants  wait  that  they  did  on  the  28th  July, 
1860,  cause  an  obstruction  and  nuisance  in  a  Public  Road  situated  in  the  Parish 
of  Hontreal,  in  the  Municipality  of  "  La  C6te  des  Neiges"  by  erecting  a  small 
house  and  a  fence  or  gate  at  the  entrance  of  the  way  where  it  joins  the  Turn- 
pike Road,*^  obstructing  and  impeding  the  passage  and  particularly  the  Respon- 
dent from  passing  while  obliged  day  by  day  to  go  to  Montreal,  and  that  thereby 
they  had  incurred  a  penaltjr  of  not  more  than  $10  nor  less  than  $2.  That  said 
nuisance  or  Obstruction  continued  during  three  days  in  the  Public  Road,  and 
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an  additional  penalty  was  thereby  incurred  for  each  such  day  of  not  more  than^Tnatee.ol««, 
two  nor  less  than  one  dollar,  and  the  Bespondent  prayed  that  Appellants  should.?u."SSlir"- 
for  said  offence  be  dealt  with  according  to  law.  AldU  B*enurd 

That  AppellantB  appeared  before  the  said  Justice  as  commanded,  by  the 

■     mtttl  ^P^"""*"  *^*"  ""•*  **'"'*'  ^''^^P*"^  to  th«  8*id  complaint,  as 

1st  Because  there  existo  no  Municipality  "of  «  La  Cdte  ties  Neiees  »         ^     ^ 
2nd  That  the  23rd  Vict.  ch.  61.  L.C..  Municipal  Act.  act  under  which  the 
Tp^eHal''"'  ^  '  ^'^  '""'  "^^'^  *"  Roads  under  the  control  of  the 

^  •      ^'  TJiat  the  Respondent  was  not  competent  to  prefer  the  charge.    ^         ' 
'   the  ment^  ""'"*^  magistrate  reserved'  these  points  unUl  proof  and  hearing  on  _ 

That  Appellants  then  pleaded  «  noi  Guilty  »  to  the  Complaint 

the  said  Chares  J   Coursol  on  the  llth  September.  1860.  did  by  judZnt 

'   Th         :,^  V "'',  *^  ^"^  *"  n  «2  for  the  obstruction  causeVbylhem 
andan  addition^  finet^^  for  one  da^  during  which  it  remai^ied,  and^o  p^ 

■«^forcost8.Undsaid.unisifnotpaidwithineightdaysshouW^  \     ' 

That  Appellants*ave  given  the  required  security  and  due  notice  to  all  the 
-^n!^  concerned,  and  as  aggrieved  by^said  Judgment  and  Conviction  submit  the 
following  reasons  for  a  Reversal :—  """tmo 

Ist.  Because  no  Municipality  of  La  Cdte  des  Neiges  exists- by  Law 

4th,  Because  it  was  proved  that  Appellants  were  «  not  guilty  « 
6th   Because  the  complainl,  charge  and  proceedings  were  irregular,  informal 
illegal,  bad  and  improperly  brought.  vi,^»r.  iniormai 

Wherefore  Appellants  prayed  for  a  RevisionandReversalof  said  judgment  or 
^jct^ and  that  thesame  should  be  set  aside  and  quashed  with  Josteagahi:;    , 

t      John  Monk  for  Appellants  submitted  the  following  points  • 

aT>?vt1^"*'/'T^'''^^T^"^""'''P'*'^«*'23  Vic'ch.  61,  does  not 
apply  to  Roads  under  control  of  your  Petitioners,  (page  197) 

mt  Turnpike  Roads  have  been  constructed  by  the  Province,  under  acts  of 
Legislature,  and  cannot  be  dealt  with  by  any  Municipal  act.  , 

Ser:^.  W.  "^'"^   ""   the^roper  person  to  prefer  complaint. 

-  That,  proper    formalities  requirea^^trremove'any  obstruct  on    had    not  " 

been  complied  with.    Page  (282)  281,  e<  «ey.  °* 

That  the  pretended  obsthiction  or  toll  bar  and  gate  was  erected  on  th^  Turn- 
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pike  Road,  and  not  on  or  nearer  one  foot  from  Sisson's  lano,  a  hinel  out  of 
C^  jurisdiction  of  Appellants,  and  in  assuming  the  reverse,  the  Magistrate  had 
erred.  '    '  J     ' 

jlhat  there  existed  no  Municipalities  other  than  County  Municipalities,  and 
the  Municipality  of  the  Parish  of  Mpntreal  was  by  statute  substituted  for  the 
then  existing  County  Municipality. 

Statutes  1840,  page  1041,  of  1847,  p.  1272  and  of  1855,  p.  387.  9.  Vict, 
c.  78.    10  and  11  Vict.  oh.  7  and  18th  Vict.  c.  100. 

That  "by  Turnpike  acts,  the  Trustees  could  erect  Gates,  Bars,  lloases,  <bc ,  «!;c., 
on  any  part  of  the  Roads  under  their  control,  and  prevent  passage  till  toll  should 
be  paid,  and  could  commute  passage  money,  should  they  deem  fit.  It  was  the 
intention  of  the  Legislature  that  toll  should  be  paid  by  persons  passing  on  these 
Roads,  and  toll  to  be  collected  on  entrance.  ^         ■ 

Under  plea  of  "  not  guilty  "  it  was  a  good  defence  to  prove  tllat  the  Respon- 
dents wore  excusable  and  justificablo  in  doing  act  complained  of;  Arcbbold's 
,  Criminal  Pleading,  p.  89.    Paley  on  Convictions,  p.  33.' 

As  Respondent  refused  to  pay  toll,  the  Appellants  as  a  Public  Body  could 
not  act  otherwise  than  they  did,  and  their  acts  were  done  under  an  ^asserted 
authority  and  in  pursuance  of  a  good  and  sufficient  title. 

Joa.  Papin,  Esq.,  for  Respondent  cited  in  afgnment;  1st  clause,  sect.  24, 
.  'par.  t  of  act  1860 ;  3  Vict.  ch.  31,  sect.  13,  and  other  authorities. 

BAnoLEY,  J. — In  rendering  judgment,  derailed  the  facts  of  the  case  and 
observed ;  "  the  magistrate  who  has  fyled  his  notes  of  evidence  and  copies  of 
papers  before  this  Court  manifestly  was  led  into  error.  The_,proof  establishes 
'■  that  the  Gate  of  Toll  Bar  complained  of  as  an  obstruction  by  Respondent  was 
erected  on  the  Turnpike  Road,  and  not  on  Sissoq's  %sme.  This  the  Trustees 
had  a  perfect  right  to  do,  under  the  acts  governing  them  as  a  !t*ublic"  Body. 
The  act  of  1860,  p.  23  Vict.  ch.  61,  does  not  apply  to  Roads  undef  the  control 
of  the  Turnpike  Trustees ;  they  are  governed  by  their  acts  of  Incorporation  only 
The  conviction  must  be  quashed  with  costs  against  Respondent. 

iToAftifonA:  for  Appellants.  °      '  '    ' 

Joseph  Fapin,  for  Respondent.        4.J. 
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^TRBAL,,  1  Jth  &  14th  NOVEMBER,  1860. 
Before  Mr.  Justice  Badgley  and  a  special  Jury. 
AND  27th  NOVEMBER,  I860. 
.  Coram  Monk,  A.  J.,  in  Banco.  „ 

'  '    No.  209. 

^iffffinson  v».  Lyman  et  a\. 
1.  A  promise  signed  by  one  partner  in  the  nune  of  his  firm  but  irithnut  ».th»^t    t^    ^.. 
underUking  to  ^oeive  .  stranger  into,  that  Ci.  not  ICupoSri'^S^^^ 
tembh.  even  sUenoe  orinacllon  on  the  part  of  the  other  mombon  oft««  aIT        «      1  i  ""* 
tol,lied.«.otion  Of  such  promi«,.ltho\I?h  such  .Action  m^^  "»*•«•» 

8.  An  agreement  t,^trfce  a  person  into  partnership  afTthe  hZ  of  a  sZ^Z^^'^'^' 
.4h.tsha.rbe««tuan,..ti.fl«^7^b«..pediyingno  ~X« L  SSJtil  :*h«r;i.?Z 

^^'^irhofit"'^™"*''^'"'''''^'^'-*''''  --s-e-trasTti^iis 
*•  «/s;;srh;r:^redVtK2<:"^^^^^^  •^-^"''-^ 

^«d  «nde,  such  Judgment ..  sSffitlS'ytrr^^ 

™ui.  m*y  oe  a  good  **  VHK<»-Ix^'>e>«.  «wy  objection  gotogonly  to  his  oredlblUty. 

This  was  an  action  Of  d^W^bpght  for  the  breach  of  an  alleged  agree- 
me^t  by  Lymans,  Savage  *  Co,  to  receive  thb  Plaintiff  as  a  partner  in^heiji  . 

The  paper  relied  on  was  written  and  signed.by  Mr.  B.  Lyman,  the  senior"^ 
partner,  and  was  in  the  following  terms :-  ;        "^       '  /  ' 

Thomas  Higgimml E^. :  «  .     ^°''™*^  **^  ^P^''  1857. 

Dbar  SiB,-Touching  the  conversation  the  writer  had  with  yon.  the  present 
18  to  say  that  we  will  allow  yoa  £200,  say  two  hundred  pounds  ^r  amZ Td 
also  five  per  cent  on  the  profits  of  the  business^  carried  on  We  fVr  the  nexl  ^L 
years,  after  which  time  we  will  admit  yon  as  a  partner  on  terms  that  wTu  I^ 
mutually  sat^factory.  TWs  letter  to  be  strictly  private  and  confidentii 
'  Yours  very  truly, 

LYMANS,  SAVAGE  A  CO. 
a  st'oH  r'^'™"°"  of  the  period  referred  to  in  this  letter,  thePbintiff,  having 
a  shor^  time  previous  received  a  letter  from  Mr.  B.  Lyman  informing  Lim2 

!  rff^rt^''  *°  '''''''  ^"^  "^  "^  partner,  which  they  refused  to  do.    Helen 
moated  h,,  action  claiming  |250^,  damages,  for  iL  of  profits  «md^dfaa: 

^'  TU  t  fr^*^'"  '^'^'^  ^'"«  *  '"«'"^«'  «f  «^«  ^"^^om  have  irn 
hmi.    The  Defendants  denied  that  the  letter  in  question  constituted  or  r. ' 
denced  any  contract  with  them :  alleging  that  it  on^  expressed  Mr.  B.l!w3 
^di^dual  intention,  which  they  did  not  share,  and  of  which  they  were  igno"!      ' 
and  that  m  any  case,  the  Plaintiff  had  been  guilty  of  the  immoral  and  ifrS 

Zn  t  V^f"  *^"'  P'^'''  '^P^''  -Wch  Ly  relied  as  a  justifir^tnT^r" 
fusmg  to  admit  hmi,  even  had  they  eyer Tg^ond  t.  do  so,  .hioh  Lhoj  deni^ 
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Issue  having  been  joined  upon  this  plea  generally,  the  questions  for  the  jury 
were  finally  settled  by^tho  Court  of  Appeal  as  follows  :— 

1;  Did  tho  Defendants,  qn  a  comnleroial  firm,  contract  with  the  Plaintiff  to 
admit  him  as  a  partner,  in  apnor^and  form,  as  set  forth  fn  the  4eclalMioh'! 
-"•     2.  Ilavo  the  Defendants  refused  to  admit  the  Plaintiff  as  sugh  partner  ?     ' 
3.  Did  the  PIainti6"  between  the  4th  day  of  April*  1357,  and  the  4th  day  of 
.^g^l,  1860,  co-habit  openly  with  a  ,woman>of  profligate  eharacter,  an,d  did  ho  . 
maintain  her  in  a  state  of  prostitution  ?  •   v 

4;  Was  the  Plaintiff  bound  to  remain  in  charge  upon  th&  premises  dupng 
>  .the  nighttime?  ,"';.'  .  . 

-      6,.  Did  the  Plaintiff,  during  the  said  j^riod  of  time,  absent  himself  «fr©m  the 
Dcfcndapts'  store  at^night,  in  order  t^  pass  his  time  at  brothels  1 
-     •  -Lf-  0.  Did  he  introduce  "women  of  bad  fame  into  the  said  store  within  the  said 

period?    _-.  *  V      '-      % 

.7.  Wiiwis  the  Pllaintiff'rf  general  character,  and  is  he  a  person  of  irregular 
.       •  morals  and  discreditable  conversation 'iind  repute?  '       .    , 

8.  Did. the  Plaintiff  suffoi^ariy  damage  by  bason  of  i\dt  being  admitted  into. 
^     the  said  firm  as  ^  paVtner  ?    If  so,  at  what  sum  do  yon  assess  the  damage  ? 

1    **         Evidence  having  t>een  adduced  on. both  sides  upon  the  several^  points  sub- 
**  mitted,  but  none  .'of  any  '  fact  in  support  of  the-  allege4,  a^eemcnt,   or 

tending  to  shew  any  knowledge  of  it,  dr  acquiescence  Hi  it  by*any  of  the  part- 
is ^  •  ners  in  the  firm  except  Mr.  B.  Lymaif:  His  Honour  Mr.  Justice  Badgley  charged 
-      ' 'the  jury  as  folto^vs :7—   "    *  '   ♦,        ■         •     '  ^  *       ,       - 

"v  ,•  1  THE   JUDOE's   OHAR^Er  ^^ '  * 

'  .."     '       ■  ■   ,  .  ■  ,    •'       ■ 

.       Th§  Hon.  Mr.  Justice  BADOLEY^said  :-^  • 

The  magnitude  of  the  amount  demanded,  and  the  importance  of  the  legal 
points  invplved,*compel  me  to  extend  nay  observations  somewhat  -mora  than  I 
.  fy  had  originally  intended  in  charing  the  Jury  in  this  case.  Tfhe  action  seeks  the 
recoyery;by  the  Plamtiff  of  £6,500  for  damages,  sSid  lo  b6  suffered  by  him  by 
,  reason  of  the  Defendants'  ref^isal  to  admit  him  into  their  Co-partnershig  firm  of 
Lymans,  Clare  &  Ca,  as  dealers  in  drugs,  &c.,  at  Slofltreal  and  elsewhere  in 
Canada.  The  declaration  sets  out  that  by  a  paper  writing,  dated  the  4th  April, 
1851,  written  on  behalf  of  the  Defendants,  by  Benj.  Lymin^  t)ne  of  the  Defend- 
ants, and  senior  partner  of  the  firm,  and  signed  with  theiCO-partnersKip  name, 
the  Defendants  agreed  to  his  admission  as  a  parttier  in"  their  co-partnership, 
which  shoufd  be  .permaftont  and  continuous,  alleges  the  Plaintiff's  refusal  of 
advantageous  offers  in  consequences,  states  his  good  business  capacity,  their 
refusal  to  admit  him  although  often  requested,  and  hi8,,privation  of  profits  and 
advanti(iges  from  so  large  and  nj-ofitable  a  business,  b6(Soming  more  extended 
^  ^  from  the  4th  April,  1850,  estimates  the  value  <tf  his  share  at  <fi6,600,  and  fcon- 
cludes  that  by  means  of  their  refusal  to  admit  himlinto  their  co-partnership,  he 
has  been  depriyedof  profits  and  advantages  from  tWs  co-partnership  business  to 
the  amount  of  £6,500,  which  he  claims  with  interest  Jmd  costs  of  suit. 
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"'     *  rPlIlSi!!^  bHingigroement  upon  hfs  co-partners,  for  -the  adm^on  of  '  HW-«. 
^      ihe  I'8intiflF,»to  their  co-partnership.  ',  -  , !  ^     '       l^^^ 

Xbe  188U08  rained  by  the  Dofendahu' pleas,  are :— '                ',  ,/.    > 

'S^Jst.  Jhoir  (lonegation  of  such  an  ggreemcnt.                                 ^  "     ''      '         Ji 

_  Snd.  Their  exemption  from  such  agreement  of  their  .partner,  being  Without      ''> 

their  consent  or  participation ;  ^nd          •^                    w,                    is  ^'wom 

J:f^^.f^''''fy'^'^''^^'^^  if  existed,  V  reason        '      * 

,pf  the  PlaintiflTa  misconduct.    >  •  '  •««»"" 

•  The  Wtit4ey.evidenc6  adduced  by  the  Plaintiff,  cSnsiste  fst,  of  the  agreemelit  '      ' 
or  paper  wnting  referred-to  fnJH,  declaration ;  and  2nd,  of  two  setts  of  corres-      '         ' 
pondence,ftcfi^tbelweep.thePlaintiffandBenjaminL^^^^^  ^^       ^ 

b   ween  Plaintiff  and  the  firm  of  Ly^^^  The  flr.t  commence.       .%    <' 

with  a  letter.from  B.  .Lyman  to  the  Plaintiff,  writtijn  at  Toronto,  on  tlfc  1st  > 

~  M  ?'  1^4.^-"  "J^'^,"'«  ^"t"'-  «"g8:«»t»  to.  the  Pl^ntiff  that  he  might  get  the 
Medical  ITal,  as  Beers  was  dead,  apd^^^^^^  .      ,.- 

>      P  aintiflTs  admission  intp  their  firm  hs  a^partner.  "  On  the  2nd.  April.  1880,  the" 
,  Plantiff  acknowledges  the  receipt  of  that  letter,  denies  his  Ulterferenc^.  with  tie  "      , 

contrac*  by  any  act  of  his,  and  asks  fOr  an  explicit  relation  to  himself,  fn  a  pri-    #:'  •     '- 
.■   vatt,  note  of  the  nature  and  cause  of  the  charge.    His  letter  of  tiie  16th  aZ  ■        ' 

^Us  B.i;s  attention  to  hii  letter  of  2nd  Aprit  to  which  th.  latter  2ie.^i    "    -  '  •/ 
^tl^^^^e  day,  declaring  his  ow.  willingness  to  admit  the  Pl^tetiffintpfbTfi^^^ 
.;'upon  erms  whi^h  couldT,,  agreed  upon  between  theni.  a^dl^  the  other  Wtn^"  ^^ 

^ho«ldconsentto,butforthefactswhichhad  comet:,  l,kS^  ^     ',.     , 

to  tb^m  of  their  last  date,  16th:4pril.covering>pieaJfthe,agr*e^^  -  '    -   •*     m^i 

the  co^respotdepce  above,  states  hi,  mico^sciousneW  of  .the  S^^  .     ^  *^' 

bj.ak  or  forfeit  that  agr«ement^.nd  reque^  that  M  in^r^  ,^Z  oJtWihl  ^  ^*      ' 

othe  partners  and  by  B.L.hi!ffself;  on  the  28th  indaoth^eLwitK  ^'  •  '"' 

,^  to  his  note  of  the.l6th  instant.,ind  by  the  latter  claim'l  lir       o^^L'      '"  ■  '•    ^ 

notice  othe^reement,Vn4er  which  he  is  intntled  to  ^  r      ■. 

there  will  now  be  four  partners.  and,thinks  his  pame  should  ia.'Su^^^^ 

w^fo"':\^"*°^  ^'*""^'  *^  ^''  ^  ^'^  partner.-  -The  Xly  of  ^ZT 
dated  2nd  May.'^denies  his  assumptiou  of  bdn'g  thei^  partnl'LlL*  it^'       ' 
founded  within  his  own  knbwUge,  jgnores  the^  existearo  of   uT  pllll"  '  ' 

between  themapd  him.  quallfie^him  a*  their  cleri,  and  fibllyl^^^^^  -    '     , 

,     js^nce  of  insuperable'objectipns  against  anj.l>ropos^^^^^  .  -' 

their  firm  as  a  partner.    On  the  3rd  May.  1889.  this  porlidn  of  thf^^  !-  '    ' 

4ence  closes  by  PlaintiffVlette,  acknowl^W'lheaL':fof  th^^^  •-.      -  ' 

/mating  h^mten  ion  to  seek  a  r^aration.of  the  inju^r  MoJieT  C    ^^ 
^on  followed  ^^^  .    ^        .- 

»K.>therece.pt.f^rthe  monies  paid  as  they  do  „o,  .peoiall,  appl^tl^  /     ' 
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Tbo  testimony  consista  pf  the  evidence .  of  Kenjamin  Lyi^an  and  of  a  few 
otlier  persons.  That  of  Benjamin  Lyman  is  taken  under  the  authority  of  a 
recent  statute  23  V.  Chap.  07- see.  49,'which  enables  alparty  in^i  «au8e  to  be . 
brought  up  and  examined  and  cros»^xainiaed  as  a  witness.  Benjamin  Lyma 
explains  the  origin  of  agreement,  which  he  s^ys  Was  written  At  Plaintiff's  request,, 
and  represented  his  Benjamin  Lyman's  own  feelings  4x>wards  the  Plainti^  but 
not  those  of  the  firm  whp  might  not  agree  to  it ;  told  Plaiiltiff  he  had  not  their 
sanction  for  it,  to  \{bich  Plaintiff  replied  if  tBey  did  ndt  it,  would  go  for  nothing ; 
says  that  the  cotiriilioiis  of  the  tpw  years  service  at  £200  per  annum  and  the 
6  per  cent  on  the  profits  here,  were  subsequently  carried  out — that  he  had  sus- 
picions of  Plaintiff's  morality  in  the  summer  of  Ji867,  proves  the  correspondence 
produced,  states  the^oss  business  of  the  firm  at  £76,000  per  annubi,  denies  all 
knowledge  of  a  letter  from  Plaintiff  of :6th  April,  1857,  accenting  his  pit)po8Bl 
of  agreement  asserts  that  the  £100(^  was  offered  by  the  'Plaititiff  as^  a  loan  on 
oidl  at  interests  of  8  per  cent  and  wa^only  called^y  a.  lawyer's  letter  after  the 
rupture  with  the  Pl^ntiff,  he  did  not  tell  his  partners  of  the  agreement  until 
after  hi^lctter  of  the  Ist  April,  185^.  The  5  t>er  cent  was  no^entered  in  the 
books  of  the  firm  until  this  year,  aqid  was  unknown  to  his  Co-partners  u^til  the 
.Plaintiff's  demand  to  them  to  take  /liim  into  partnership.  £3b0  was  received,  by 
Plaintiff  in  ftiU  for  that  claim  and  was  charged  t» -Benjamin  Lyman's  private 
account,  as  having  been  proposed  by  him  without,  their  consent.  Heard  .  of  a 
co-partnership  spoken  of  betwee^  Plaintiff'  and  late  Wm.^  Lyman,  F^iintiff  said 
*Wm.  Lyman  could  not  succeed;  never  heard  that  Plaintiff  could  have  had  the 
Medical  Hall.  Plaintiffs  salai^  at  £200  per  annum  was  credited  to  the  Plain- 
tiff, and  at  his  departure  his  account  was  made  up  by  the  Book'Eeeper,  who 
had  been  directed  by  witness  about  time  of  his  Benjamin  Lyman's  departure 
for  England,  to  credit  the  Plaintiff  with  the  £200  per  annum.  Did  not  notify 
',the  Plaintiff  in  1857  of  his  conduct,  or  previous  to  1860,  never  tendered  the 
£1000  or  the  5  per  cent.  fo|r  which  separate  actions  were  brought.  The  latter 
was  paid  in  1860.  That  account  of  profits  could  not  be  made  up  before.  Admits 
the  good  business  capacity  of  Plaintiff. 

'  Mr.  Workman  testifies  to  having  seen  the  letter  of  the  4th  of  April,  1867, 
about  tJiat,dat«  received  it  from  Plaintiff  and  kept  it  in  his  pdssessioflRM^ear, 
states  that  Plaintiff  had  prospects  of  business  connection  with  the  late  Wm. 
Lyman,  by  whom  be  was  rigqucsted  to  speak  to  the  Plaintiff  about  a  connection 
— a  connection  was  also  proposed  or  spoken  of  with  Mr,  Carter,  but  advised 
Plaintiff  to  continue  with  his  house  and  to  get  any  offer  of  partnership  in  writ- 
ing, mentions  that  a  part  of  the  £1000  paid  over  to  Lynians,  Savage  <S1;  Co., 
£700  was  held  by  th^' late  firm  of  witness,  only  paid  6  pgr  cent  on  the  d^700 
being  rpartly  the  Plaintiff'a.Wd  partly  his  fether's  money.    .  ^  \ 

Mr.  Car^r  testifies  to  his  willingness  to  havd  received  Piafntiff  into  the  sh^re 
of  Medical  Hall  business.    Defendants  business  Idrgest  of  the  kind  in  the  pW- 
vince,  the  good  will  a  year's  profits,  not  profits  of  a  fair  business,  that  is  wholesati 
and  retail,  was  Executoriof  late  Wm.  Lyman's  estate  to  which  Defendants  ha(3 
to  p^  £18  to  £20,000i 
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Mr.^inclairwas^waroofoffonimadotoPlaintifffromDofbndant  hnd  others. 
«nd^Wv,Hod  hi™  to  accept  the  fi^rmer.  did  not  .e.  the  letter  of  ptX" 

Mr  Sponco.  saw  the  DefendanU'  letter  and  Plaintiff-,  reply  in  «^y  .hortiv 
after  h^  rece.pt  of  the  original  document  .igned  Lyn,an«.  Savage  Ho  on  ^ 
S  nday  .n  Defendant,'  store,  shortly  «fl,r  seeing  DefendanU' iX.  PlabUffL 
"there  ,s  u^  answer  to  their  letter  lying  on  the  desk,"  did  not  r^ld  t  Ij^f 
.opy;  dratlof  reply  shewn  to  hi.„  by  Plaintiff,  none  W  Defenklpl^.^ 
the  time,  no,;  any  one  in  defendanU'  employ,  PJatntiff  had  key  of  the  p^m  sel 
and  apparently  in  charge  of  them.  '  /  "une  premises, 

^^OoJ^Hwioo'^tTJ''  r'  ''"^^/Jv.ts'  'business  at  from 
»a,000  to  XlOjOOO.    With  U..8  evidence  such  as  it  is  the  Plaintiff  closed,  hi. 
.case.    The  evidence  advanced  by  the  Defendants  refers  mainly  to  tKfcn 
daots'conductm  connection  with  a  wopan  named  Martha  sL^hls  ni^h^- 
and  untimely  absence  from  the  defe'ndapU' premises  of  which  he  h^  ci«r3 
in  which  he  had  an  apartment  provided  for  him  to  sleep  at  night-hi.  S  to 
houses  of  ilLfame  and  his  connection  with  the  woman  above  named     I  jl     * 
necessary  at  this  time  to  dWafl  this  testimony  with  ,*e™  particlrity        wTh" 
be  fr^h  m  your  recollection,  and  you  will  b,  able  tolpply  omission.  •  it  m Jv 
be  oljserved,  however,  that  it  is  of  a  positive  V  direct  character  thTo'Jl      f 
testimony  stating  Savage's  apejication  to  hiXthe  28  h  M^'s J^  ^^^^^^ 
ence  top  amtift's conduct  is  cp#rmatory  of  thAestimony  of B  niaSn 71^^^^^^ 
^susp^ions^fthefirmagainsttheplaintiffin^  " 

.nthe^endploy.    As  to  the  eviflence  of  Mr,  Qarl  the  material  L^^^^^ 
plaintiff  never  spoke  to  him  of  his  partnership  wSi  the  firm"  th^^T^Z      \ 
the,5th  ApriJ^  1869  was  npt  seen  by  hip.  tZ  tlTooo  W^^,^^^^^^^  f 

apartment  in  the  premises,  without  charge,'  and  had  cVrfffl  of  the  nrl       ?^*^ 
the  two  Messrs.  Lymans  had  each  a  key^d  the  plaijKe    S   "'"  '  ^'  ' 
plaintiff  had  ready  access  to  the  books,  mile  no  coXnf  l^'^^^^^^ 
^  account  until  abo^t  the  time  of  his  departure  on  the  ZZj  TssSl.     .." 
^«1  profits  firom  1855  to  1859  both  inclusive  to  aS^Zt  l^o 
*6,000  per  annum-subject  to  bad  debts.     Urge  incJS  oJ^bLfn  *     ?  "*! 
^    ««f«^^t«»  Pl^ntiff's  absence  on  the  business  of thS^  fo  '2  mlth"' ■' 
1856  and^  t#o  days  in  18611.^   Cannol  swear  if  his  slee^n  J  L    »      V  ' '"^  ' 
occupied  hy  any  one  else  during  plainti^s  absenl^w tEvel^r^r^  Z" 
^  spoken  off  by  Spence  if  it  had  been  lyingon  thtl^     '^^t^Z       T' 
plaintiff  for  the  6  per-cent  claim  was'chfrged  to  B.  ?;«  ^^.J  ^re'::^  ^ 
.o^er  partners  to  ahpw  if,  Ac    The  balance  of  1868  was  m^  un  to  iff 
^  in  May  or  J„.e  of  that  year-that  of  1869  is  not  ylt  mL    Z. 
X^he  evidence  of  the^efendants'  was.clMid  and  the  plaintiff  «lll.«^     -^ 
in  reWtal  of  the  defendanfe'  evidence.    KL^^^^L^Wf  '"'^^"^ 
^UbS^e  plaintiff's  intimacy  with  his  i^^^S,  p  AHS ** 
^ging  seVl  times  at  the  Ottawa  ifeotel  in  latter  pari  o^  A8^^59^ ^Tl 
RenaghanasVharacter  of  Turnout,*  witness  of^tjie  defiant  '  T^j 
giggmson  the  Plaintiff's  father  w,«  in.;! 7-    T^^'^^'    Thftma. 
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vl«it«<l  by  nlaintitrat  the  Ottawa  Ilotol,  when   witneM  and  wife  camci, to  town, 
and  that  they  vwitcd  liia  son  at  hi«  room  at  the  store  hut  not  Into  at   night. 
Other  ovidfcnco  wi»  offered  but  not  being  in  rebuttal  waa  rejected.     With  tl>!s 
evidence  for  the  defence  which  hiw  been  gone  over  onr»orily  including,  that  of 
Mr.  K  L.  of  which  evidence  the  plaintiff  avails  himself  tinder  ihe  statute,  it  will 
be  for  the  jury  to  render  their  verdict  upon  tho  suggestions  submitted  for  their 
consideration.    It  ii»  proper  to  observe  that  the  statute  has  introduced  nothing 
new  in  tlio  matter  of  the  examination  of  a  party  except  the  mo«le  of  it— under 
the  former  law  the  party  waa  examined  upon  interrogatories,  now  by  the  statute 
he  is  examined  and  cross-examined  as  a  witness,  but  as  to  himself  the  result  is 
thd  same  by  both  laws,  he  cannot  turn  his  evidence  to  his^n  advantage.  ''It 
is  proper  to  premise  in  limine  before  stating  to  you  the  la"  of  the  case,  that 
both  jndge  and  jury  have  particular  duties  to  perform  in  such  cases  as  this. 
Their  respective  provinces  are  BuflBciently  distinct  to  enable  both  to  keep  apart 
from  each  in  their  respective  functions.    In  a  general  way  it  is  the  djjty  of  the 
judge  to  point  out  to  the  jury  any  rule  of  lavir  which  either  renders  evidence 
necessary  or  gives  peculiar  weight  to  one  species  of  .evidence  or  defines  the 
.manner  in  which  a  certain  fact  must  be  proved.    lie  should  also  distinctly 
explain  to  the  jury,  what  principles  of  law  are  applicable  to  the  point  in 
issue,  and  in  order  to  enatble  him  to  do  so  correctly  he  must  distinguish  ques- 
tioDB  of  law  from  questions  of  fact.    In  matters  of  contracts,  the  construction 
YestB  with  the  Court;  alone.  On  the  other  hand  it  is  the  d^ty  of  the  jury  to  tfiko 
the  construction  from  the  Court  either  absolutely  or  conditionally  according  as 
the  words  of  the  contract  and  the  surrounding  circumstances  require  Or  not  to 
be  ascertained  as  facts  by  the  jury.    In  matters  of  law  also  it  is  scarcely  neces- 
sary'tff  observe  that  juisies  must  take  the  law  from  the  judge  and  from  their 
own  opinions ;  unless  this  were  so  there  would  be  no  certainty  in  the  law,  for 
a  (nisconstruction  by  the  Court  is  the  proper  subject  for  redress  by  a  high 
tribuWl,  such  as  a  Court  of  Error  or  Appeal  but  a  misconstruction  by  a  jury 
cannot  be  set  right  at  all  eflfectually.-   Bearing  Ihe^e  observations  in  mind,  it  is  ■ 
my  duty  to  state  to  you  the  law  in  connection  with  the  issues  and  evidence  of 
record.    It  will  bo  in  your  recollection  that  there  were  three  isfiues  noticed  ,to 
you  upon  the  pleadings  filed  m  this  cause.'    Ist.  The  absoluteness  of  imperfec- 
tion of  the  agreement' relied  upon  by  the  plaintiff.    2nd.  The  Tegal  power  of 
one  partner  of  a  firm  to  introduce  a,  person  as  a  partner  into  the  firm  without 
the  janction  of  his  oo-parthers,  and  3rdly  the  dissolution  of  an  existing  co-part- 
or  of  a  contract  for  the  formation  of  one  by  the  misconduct  of  an  actual 
of  the  intended  partner  ;  this  last  issue  is  hypothetical.     As  subsidi- 
se it  may  be  necessary  lo  advert  to  Jhe  legal  me'ans  required  for  estab- 
ji^mages  demanded  and  sought  to  be  recdvered. 
Aa'before  observed  the  Plaintiff  relies-  upon  at  absolute  agreement,  between 
himself  and  the, Defendants  as  co-partners  under  the  firm  of  Lymahfl,  Savage  & 
Co.,  which  isrin  the  following  terms  and  must  be  taken  in  its  own  words  as 
thev  are  on  the  fact  of  this  instrument  iteelf,  and  not  as  it  appears  n\  the  Plain- 
tiflpn  .innlnrntion     (The  agreamcn^is  reqd.)    It  mftTijifi  at  once  observed  that 
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.  pgreomont.    Tlio  copy  of  a  lotter  cJato<l  tlio  fith  April,  ipa7,  teen  by  Mr.Spenoe 
on  ho  Hiiyg  shortly  aft«r  tho  Pl«inti»r»  receipt  of  the  allbgod  agreement  antl  the 
rijfintifrH  jwinting  to  n  letter  lying  on  tho  office  dc»k  and  unying  "  there  ia  mv 
nnawcr "  are  not  in  tlicni8olvc»  proof  of  the  existence  of  tho  original   letter 
undci-  that  date.  '  No  such  letter  ii  known  to  Mr.  B.  Lyman,  or  to  tho  witnou 
Clare,  who  would  have  scon  it  had  it  boon  on  tho  office  doik  aa  stated.    11x4 
Plaintiff  ever  njenli^ed  either  the  agreement  or  his  acceptance  Af  it  to  his 
•«.  fellpw  clerk,  Clare,  and  has  not  in  any  way  adverted  to  it  aa  part  of  Ma  case,  it 
is  no^  referred  to  in  his  declaration,  no  copy  of  that  letter  of  accepUnco  was 
transmitted  by  him  to  the  firm  under  cover  of  His  letter  of  the  lOtii  of  April, 
1869,  nor  is  it  mentioned  in  any  part  of  his  correspondence  with  tho  ,fjrm,'or 
liiado  known  to  them  until  after  his  proceeding  at  law  against  them^    The 
copy  offorod  in  evidence  by  Plaihtiff  is  not' proof;  it  Is  only  seconijary  evideiici^: 
Vhich  cannot  be  admitted  without  first  showing  the  previous  existence  of  the 
original,  and  its  non-production  after  notice.'    The  disQrepancy  in  Mr.'Spencje's 
tcstimbny  as  to  tho  Sunday  on  which  he  says  ho  saw  this  copy  is  not  i^nportant 
except  as  to  the  exact  date  of  the  letter  of  acceptance.  |  It  might  have  been  the 
second  Sunday  or  some  time  after,  but  not  the  first  Sunday.    The  agreement, 
was  .written  on  Saturday  the  4th  of  April,  it  was  written  in  the  afternoon,  andf 
the  Plaintiff  consulted  several  of  his  friends  :  the  answer  would  scarcely  be  ^he  N^ 
6th  of  April.     The  Plaintiff's  counsel  have  presentoli  this  agreement  to  tho 
Court  and  Jyry  as  a  proposal  of  agroeinent  if  so  it  only  becomes  binding^  and  ^ 
absolute  upon  its  proved  acceptance  which  has  not  been  shown  ;sif  it  was  such  „• 
a  proposal  it  was  competent  for  the  proposer  to  retract  and  witUdraw  it  until 
after  its  acceptance — until  that  event  it  was  imperfect  as  an  agreement.     It  is 
a  clear  principle  of  law  that  the  parties  to  a  mutual  contract  of  bargain  must 
mutually  consent,  and  that  con^nt  must  be  made  known  in  some  /way  or  raaa- 
ner  recognized  by  the  layr.    Tlie  terms  of  the  agreement  show  its  imperfect- 
ness  as  a  co-partnersliip  contract,  the  principal  ploinentTof  such  a  ^contract  are 
wanting,  the  terms,  conditions  and  duration  of  the  co-partnetship,  the  shares  of 
the  partners  respectively  their  advances  or  otherwise  to  the  business,  the  part- 
nership name,  and  all  this  moreo^^cr  with  the  statement  written  in  the  agree- 
ment itself,  that  the  PlajntitTs  admission  was  on  terras  to  be  agreed  upon.   The 
^Plaintiff's  counsel  has  also  qualified  it  as  an  offer  for  entertaining  a  propSft  of     r 
Wpartnorship,  but  so  again  it  is  not  a  contract,  and  manifestly  it  is  not  a  con- 
tract absolute  in  itself  and  imits  own  terms.     Upon  this  first  issue  th^efore  it 
is  ^y  duty  to  tell  you  that  the  paper  wanting  produced  in  support  of  the  Plun- ' 
tifl'sXaction  is  not  in  the  face  of  the  agreement  binding  in  law  upon  the  firm  of  V 
Lymibs,  Savage  »fe  Co.,  or  upon  the  Defendants.  "       ' 

We\haf6  now  reached  the  second  issue  -which  embraces  a  very  interesting 
point  oJ^  co-partnership  law,  which  thejuiy  will  receive  from  the  Court,  inas- 
much asVbut  little  matter  of  fact  that  is  uncontradicted,  is  connected  with  it,  ,~ 
and  is,  th^t  tho  pr<!>posal  was  written  by  B.  Lynlan,  the  senij^r  partner  of  the 
firm,  and  that  it  was  signedlvlth  the  co-partoership  name.  This  issue  involves 
the  entyre  questioft  of  the  Batnre  and        " 
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ing  oo-piirtn«nhi|M,  »'nd  to  uw  die  co-p«rtnenhip  nKm«.  The  Uw  iHlloh  U 
clear  and  explicit  a{K>n  all  these  pointa  will  be  found  in  standard  iiutboritiea 
which  will  b«  given  in  tholr  own  language  aa  more  explicit  and  plain  than  my  , 
own.  It  must  be  premised  that  a  general  concurrence  of  opinion  exists  ameng 
l»w  writcra  \ipon  the  subject,  in  Knglan'd,  and  Scotland,  France,  the  United 
States  and  this  province.  The  contract  of  partnership  is  defined'  by  Story  on 
G>-^artnoiship--tSect.  2— to  bo  **  a  Voluntary  contract  between  two  or  more 
competent  persons  to  place  their  money,  effects,  labour  and  skill  or  some  or  all 
of  thom  in  lawful  commerce  or  buMiness  witli  the  understanding  that  there  shall 
be  a  communion  of  prolitM  thereof  between  thom." — PotbiorContrat  do  SocietS', 
Nos.  fi,  11,  12 — "  Cost  un  Confrat,  Ac.,J-it  is  «  contract  formed  by  the  con- 

.  tent  alone  of  the  parties : — it  is  oiwential  to  Ihe  opntract  that  the  partncrsliip 
be  established  for  the  common  interest-of  the  -parties,  •  each  hoping  to  have  a 
share  or  part  in  proportion  to  what  he  ahall  have  brought  into  it." — Dolanglo 
Tr.  do  la  So.  No.  Ac, '"  La  Societo  oait  dd  la  volontA  dos  particK,  Ac"  Similar 
authorities  will  be  found  in  Domat  Bk.  1  No.  8Q1— Code  Oiv.  art.  1842,  Collyer 
on  Partnership,  part  182. 

The  contract  of  partnership  being  therefore  especially  and  altogether  de- 
pendent for  its  existence  upon  the  consent  of  each  of  the"  parties,  is  eminently 
exclusive  in  its  nature  and  character;  hence  it  is  an  established  principle  of 
law  (Story  No.  6)  '•  that  as  it  can  only  commence  by  the  voluntary  consent  of 
the  parlies,  so  when  it  is  once  formed  no  third  person  can  be  afterwards  intro- 
duced into  the  firm  as  a  partner,  without  the  concurrence  of  all  the  parties  who 
Gompo^se  the  original  firii^.  It  is  not  sufficient  to,  constttute  the  new  relation 
that  one  or  mor«t' of  the  firm,  shall  have  assented  to  this  introdnotion,  for  thei 

-  dissent  of  a  single  partner  will  exclude  him,  since  it  would  in  effect  amount  to 
a  right  of  oi^e  or  more  of  the  partners  to  change  the  nature,  the  terms  and 
obligations  of  the  original  contract,  and  to  take  away  the  delectu$ pertonsB  which 
is  essential  to  the  constitution  of  a  co-partnership."  So  also  Collyer  No.  8' — 
<*  And  first,  the  contract  must  be  voluntary,  therefore  no  stranger  can  bo  intro- 
duced into  a  firm  as  a  partner  without  the  concurrence  of  the  whole  firm ;  this 
^lectut  personal  is  so  essentially  liecessary  to  the  construction  of  a  partnership 
that  even  the  executors  and  representatives  of  a  deceased  partner  themselves  do 
not  as  such  succeed  to  the  state  and  condition  of  partners  " — a  special  contract 
to  the  effect  is  required.  So  also  is  the  law  of  Scotland — Bell's  Comment : — 
Pothier  No.  91,  says: — "Chacunrdes  Aasocies,  &c.,  each  of  the  co-partner» 
having  the  right  to  dispose  of  the  partnership  effects  only  for  bis  own  share 
therein,  he  may  in  consequence,  without  the  fionseint  of  his  co-partners,  unite  to- 

^himselt  a  third  person  in  his  own  share  of  the  partnership,  but  without  their 

consent,  he  cannot,  unite  him  with  the  co-partnership.    Wherefore,  if  I  think 

pre]^er  to  unite  a  third  person  to  myself;  he  will  be  my  partner  in  my  share  of 

"^  the  partnership  which  was  established  between  us,  but  having  no  right  to  bring 

A  him  into  our  partnership  without  your  consent,  except  for  my  own  part,  he  will 
not  be  yonr  partner,  because  the  rule  of  Law  »octt  mci  «oc»««  meus  todtu  non 
ft*.     Tt^  No.  ftfi,  Pothier  goes  on  to  say  thatii^aten  iltho^partner  had  the  m\s 


and  entire  management  of  the  business,  he  cannot  of  himself  make  a  third  per- 
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•on  a  partner  of  the  firm,  lu  to  give  to  hi*  piirtri«r«  m  partner  whom  they  have 
notclioMn,  excoeda  tho  boundi  of  the  iiimpio  mlminiiitration  of  co-partnemhip   i<rn>u«lal. 
prop«itjrj;'^  Delangle^ No.  104,  iajm:— "In  civil  ami  comineroial  partnurHhi|w, 
in  which  the  choice  of  persons  is  one  of  the  principal  eleniunts  of  their  oonstitu- 
tipn,  no  partner  can,  without  &  Ntipulation  to  that  d^itct  or  without  tho   oonsflnt 
of  his  co-partners,  subBtitute  hi«  asuignco  in  his  pl»ce.-The  oonscirt  it  dotermined 
by  and  rests  upon  the  social  potitioh— the  morality,  solvency,  and  intelligonoo 
of  the  parties.  No  contractor,  partner,  can  of  his  own  will  modify  the  conditions 
under  the  faith  of  which  tho  partnership  was  forino<l."     Troplong,  Tr.  de  800., 
No.  7/58,  observes  •«— "  A  )>artnur  in  a  civil  or  commercial  partnership  may  give 
himself  a  partner  in  his  owB  partnership  share.    This  sub  partner  is  not  a  mem- 
ber of  tlu)  first  partnership ;  his  athnission  into  the  jmrtner's  share  fonns  a  par- 
ticular and  distinct  co-partnerHhip,  independent  of  tho  origtB»i  one,"  and  4^ 
Pardcssus,  073,  says:—"  It  is  tho  essential  pari  of  a  partnership  for  the  partners 
to  choose  each  other.  None  can  force  hit  00-partnor  to  receive  in  his  place  any 
person  to  whom  he  may  have  assigned  tho  whole  or  part  of  his  rights  in  the 
co-partnership,  nor  oven  if  he  wore  sole  manager  of  tho  business  carf  he  admit 
a  now  partner  withdlit  the  consent  of  tho  old  one ;  that  ndnjission,  wlienovor  it 
may  occur,  must,  in  principle,  be  the  result  of  a  unanimous  consent  and  will. 
The  majority  cannot  govern  the  minority  in  this,  although  he  or  they  who  com- 
pose the  latter,  Hhould  state  no  reason  or  groufid  for  refusing — and  the  opposi" 
tion  against  such  refusal  coiild  not  support  a^ontc»tation  in  law,  upon  which  f 
judgment  could  be  rendered  to  compel  the  accoptanpo  of  the  now  partner."     So 
also  Duvergior,  No.  373,  who,  after  going  over  the  same  ground,  tlms  con- 
cludes:— "  Personal  confidence  is  tho  root  of  tho  contract,  and  the  friend  of  my 
partner  may  not  possess  my  confidence""  '         , 

Tho  decisions  of  the  U.  S.  Cdiirts  uphold  this  same  doctrine :— "  A  penon 
who  sliares'the  profits  of  a  member  of  a  firin,  may  bo  a  partner  with  that  mem- 
ber, and  yet  not  a  member  of  the  whole  partnership." — 14  Robinson  Lou.  IL  p. 
368-9,  7  Pick  235,  1  Hill  Rep.:— "One  of  several  partners  cannot  rocoivo 
another  person  into  a  firr^lf  witliout  the  consetit  of  his  co-partners  ;"  asd  in  14 
Johns  322,  the  judge  calls  it  a  "very  dangerous  principle  to  admit  iutQ  the 
doctrine  of  partnership.^  .  "^ 

It  must  too  be  admitted  by  both  judge  and  jury  as  well  settled  to  require  any 
coifiment,  that  in  principle  and  in  law  when  a  partnership  is  once  formed,  lao ' 
third  person  can  be  afterwards  admitted  or  introduced  into  the  firm  as  a  partner 
without  the  concurrence  ojfall  tho  partners  who  compose  the  original  firm.  ' 
>  But  it  may  bftaaid  that  the  partnership  signature  to  the  proposal  made  to  the 
plaintiff  binds  the  firm.  The  authorities  already  "oitod  are  too  precise  and  por- 
apicuous  to  be  set  asido  by  any  implication  to  be  derived  from  the  use  of  the 
co-partnership  signature  by  any  of  the  parties.  It  is  true  that  the  individual 
{mrtners  are  the  mandataires  of  their  firm  and  of  each  other,  and  that  equal 
authority  is  given  by  the  law  to  each  to  act  for  all ;  but  that  administrative 
pj?wer  is  limited  within  the  co-partnership's  transactions  for  which  the  partner' 
ahip  itself  waa  formed  and  constituted.    Pothier  at  No.  66  saya:  "thin 
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gooetii,  r#ce!rJnjf  th«  raonlwi  frrt;n  Mloa,  Ac.  2.'  Troplonjf  My*  «yafy  civil  und 
Qomiueroial  0(>-p«rtnonliip,  Iim  •  prt'oira  «ii<l  mUImI  ohjoot,  whicli  Iho  manage^ 
ia  bound  to  carry  out  in  virtue  of  the  dutiaa  of  liia  functioiu.**  No.  713  :H- 
**  Each  partner  haa  tlio  rlK'tt  of  mann((ing  tba  partnontiip  alfalra — he  U  preauin*! 
to  havo  nweivod  from  Die  iio^partiKirMliip  a  laiindata  to  manago  and  admlniittir 
under  the  con&rol  of  his  co-partneni  for  tJie  ailvnntage  of  the  undertaking.  Tim 
tacit  mandate,  a  oonatupitmcfl  of  the  oonfid«nce  betwoon  thorn,  compt'eheoda  tna 
powera  oontaiue^i^n  a  gttnural  procuration  to  puruhaao,  aell,  pay,  receive,  ac.,' 
tha  oo-paitnofsMp  vfTeolii ;"  and  at  Nx>,  OM  an  (tiprean  power  to  the  partner*  in 
auoh  commercial  partnenhipa  ia  more  oaaily  priwumad  the  inlor«ata  of  commerce 
have  10  «Mt|ibliKhed  it  I'he  partnen  are  prenumod,  by  the  mer^  fact  of  t|ieir 
•Mociation  togothor,  to  l)«  mamlatories  for  each  otlier,  to  have  givpn  to  jiach 
Otlier  tb«  l)ower  of  binding  thumsclvoa  and  them  jointly  lolidairtmmt  and  ludft- 
finitely  fbr  all  the  legitimate  o\>)«9ta  of  the  co-partner*hip;  wA  Witbii^  tho 
WfftiMf  of  that  administration,  each  partner  haa  an  implicit  mandate  froih  hk 
Co-pArtnem  to  tront  with  third  p(>rHOnfl."  So  nl«o  Duvorgier  385  and  Dolutlgle 
Njp.  120-128 — this  lant  author  resti|aint  tho  power  to  tho  "  appriciu^)^  <k$  mt^ 
eU$/ait$  relati/t  A  I'eeploUatia^  dei  aff^irn  ioeialet.  #       '         '# 

Tho  English  anthoritiea  are  <;qiially  plain  and  positive  on  this  point.  Btptf 
Ko.  04  observes — '*  In  virtue  of  tliis  community  of  rights  aHtl  interoifel  in  the 
partnership  funds,  atock  and  effects,  such  partner  possesses  full  power  and  autho> 
rity  to  sell  pledge  or  otherwise  dispose  of  the  entirety  of  any  particular  goods 
or  other  personal  effects  belonging  to  the  partnership,  within  tho  scope  of  his 
partnership,  he  is  properly  deemed  to  do  such  acts  as  their  agent,  and  as  tho 
•ccredited  representation  of  the  firm."  Collyor  No.  384 : — "  One  partner  has 
an  implied  authority  to  bind  tho  firm  by  contracts  relating  to  the  partnership  : 
he  may  draw,  endorse,  i^c,  and  do  any  other  acta  and  enter  info  any  contracts 
in  reference  to  the  business  of  the  firm  which  are  incident  or  appropriate  to 
■nch  businesa  according  to  theordinary  course  or  usage  thereof."  See  aUo 
Gow  on  Part.  p.  82. 

Now  this  power  is  essential  to  tlie  well  conducting  of  commercial  transaction* 
and  is  nocorsarily  implied  in  the  very  existence  of  partnerships;  that  implica- 
tion however  carries  with  it  ita'own  limitation  and  restriction,  and  comprises  its 
application  to  the  business  or.^he  firm,  the  actual  concerns  of  the  partnership 
for  which  it  was  eatablished  and'formed ;  under  no  circumstances  can  this  power 
be  extended  or  presumed  to  extend  to  the  formation  of  new  partnerships  or  the 
•dmsssion  of  strangers  into  old  ones,  these  are  not  the  objects  nor  the  business 
of  the  subsisting  co-partnors.  Where  could  this  abusive  power  be  stopped  if  it 
were  once  allowed  to  operate.  If  one  stranger  could  bo  introduced  twenty  might 
by  the  same  rule  and  the  shares  and  capitals  of  the  original  partners  would  be 
materially  changed  from  those  contemplated  by  the  original  contract ;  in  fact 
their  capitals,  original  or  aequijed  might  be  divested  by  the  participatiop  of 
atrangefs  without  capital  or  capacity.  There  is  but  one  mode  of  mainta|.ning 
an  introduced  partner  of  this  kind  as  a  member  of  a  firm  and  that  is  the  aqui- 
esconce  of  the  other  partners,  if  ithat  be  expressed  his  adoption  is  perfect,  but  it,, 
may  also  be  implied  from  the  acts  of  the  partners  tb^selrea  as  if  the  other 
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ftimn  chooM  to  edopt  hie  mU  m  •  pmrtnn,  ifthej-  ebooM  to  Mopt  roenAffe. 
menu  m«-l«  hy  him  m  their  |mr«n<«r  «  gra.  by  joining  in  en  eotion  for  •  d«m«n^ 
•abeoquflntly  oontraeted  they  nmy  do  lo.  «nd  the  «ition  wilt  U  initintitin.Nl  «i..| 
te  become,  the  eotion  of  the  fira  —I  lliil.  lUp.  Hut  linuwWK«  '•  not  enough 
MquiflKience  in  the  mU  of  the  pmon  •<>  intended  to  be  ndlfiitted  M  •  pertnit 
rnuet  be  olenrly  and  po«lrtv«ly  br,)UKht  home  io  eirthc  other  pertmoni  in  onloff 
to  bind  tlikm.  ^ 

The  intro(iuotion  of  utiiird  p«r«on  into  n  Arm  i«  n  eontmot  with  eiioh  of  tb«' 
pirtnem  to  wliloh  ««c»i  niuiit  connent  Indiriduitlly,  «nd  it  maybe  iiaid  that  there 
ere  Jw  many  conlmoU  a«  there  are  partners.  Nor  will  tho  approbation  of  th« 
managing  partner  alone  suHloo,  nor  is  the  nu»re  Itnowlodgo  by  the  othur  partnert 
of  the  act  of  Uieir  partner  euflicient.  Knowledge  knot  aqnieM»nce  nor  oun 
any  legal  inference  in  support  of  their  paknors  i  -  ■***-^ 
knowledge  or  their  iilunoe  ufwn  tlie  siilijeet  d 
of  when  the  contract  might  bo  expecte<i  to  ta 
be  Hnfllciont  to  constitute  a  co-partnership  con 
the  partners  and  shew  iin  acceptance  by  tho  pfcr 

Evidence  of  this  acceptance  is  required.  0  Madtl,,. _„ „,  wnw-« 

attempted  to  bo  enforced  against  a  firm,  in  ita  inception  secured  the^  Mn'otiwi 
»nd  countoiMrtiof,  tho  joint  obligation  attaching  upon  them  to  perform  it  is  plai» 
and  nmnif«Ht  as  a  general  principle.     Knch  member  is  necessarily  presumed  to  ' 
participate  in  the  expected  or  resulting  bonoflta  of  such  a  contract,  and  tocoun»f 
tervail  Uiat  advantage,  tiio  joint  dnty  obliging  them  to  fulfli  it,  it  imposed :  woh^ 
an  engagement  by  the  firm  in  no  respect  .lilllors  from  that  of  n  single  member   ' 
the  only  difference  is  ir^  the  number  of  the  parties,  the  consequence  and  respoo- 
ilbilitiee  which  ensue  upon  a  breach  of  it  are  precisely  Uie  same— but  whore 
tho  inception  of  Uie  contract  was  unknown  to  tho  other  partners  who  rejected 
it  upon  the  arrival  of  tho  period  when  it  ww  to  take  effect,  and  no  evidence  of 
their  acceptance  was  given  by  act  or  word,  and  no  ncquiescenco  shown,  their 
responsibilities  are  their  own,  and  whether  the  other  partners  be  many  or  few, 
they  are  in  no  way  compelled  to  fulfli  what  they  have  not  sanctioned.  It  ha^gn 
Argued  that  tiio  payment  of  the  6  per  cent  oh  th«  profits  here  allowed  to  thIfH 
tiff  during  tho  two  years  mentioned  in  tho  proposal  of  agreement,  is  a  sanction 
of  it  by  tho  other  partners.    The  circumstances  attending  the  inception  of  that 
matter  are  within  your  recollection;  tho  charge  was  unknown  to  the  othet 
partners  until  after  the  rupture— it  was  never  entered  in  the  pJirtnonBhip  book* 
until  after  the  event.     Mr.  Clare,  the  book-kwper,  was  not  aware  of  it,  until  on 
being  required  to  make  out  the  Plaintiff's  account  after  the  rupture,  the  latter 
■for  the  first  time,  objected,  be(^  tho  6  per  cent  had  not  been  credited  to  him 
he  never  previously  had  objected  to  tho  entries  in  the  books  to  his  credit, 
although  he  had  fr^  access  to  th6m.    Moreover,  so  far  from  acquiescing  in  this 
charge,  the  other  partners  immediately  pompelled  B.  L.,  the  proposing  partner, 
to  charge  himself  with  the  sum  received  by  the  plaintiff  in  discharge  of  that  ' 
daim,  because  he  had  proposed  it  without  their  sanction,  and  further,  it  was 
not  paid  until  1 800.    The  payment  of  the  5  per  cent  ia  no  proof  of  the  sanction 
of  the  defendants  and  doga  not  bind  them  or  him.    Upon  thia  isaiMi  ho»  »t^j^^^ 
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the  case — the  paper  writing  produced  by  the  plaintiff  shews  it  to  be  the -act  of 
the  writer  B.  L,,  alone,  who,  on  plaintiffs  application,  proposes  to  him  a  con- 
tinuance of  his  service  with  the  firm  for  two  years  at  an  increased  rate  of  Wages 
instead  of  £150,  £2Q0  per  annum  with  6  per  cent  on  the  profits  here,  that  is  in 
Montreal,  aflea  that  time  the  writer  proposes  to  plaintiff  his  admission  into  the 
firm,  upon  terms  to  be  agreed,  upon  and  to  be  mutually  satisfactory.  This  was 
to  take  place  after  the  two  years;  this  proposal  had  never  been  copiniunioated 
to  the  other  partners,  Mr.  H.  Lyman  or  Mr.  Savage,  either  by  B.  L,  or  what  is 
tnore  strange,  by  the  plaintiff  himself,  until  his  demand  of  admission  into  the 
firm,aIthough  B»  L.*informcd  him  he  had  uot  his  partners'  sanction  for  making 
the  proposal.  Until  that  time  thejp  is  no  a])proach  to  evidence  even  to  their 
knowledge  of  this  proposal,  much  less  of  tlieir  acceptance  of  the  agrceSient  tr 
the  acquiescence  in  it  by  either  of  them  by  word  or  act — the  plaintiff  is  not  only 
silent  upon  this  important  subject  with  the  partners,  but  he  is  equally  sO  with 
Mr.  Clare — there  is  no  proof  of  his  having  done,  or  been  concerned  in  any  part- 
nership act  which  the  co-partners  had  adopted,  or  of  his  having  been  considered 
by  them  in  any  other  quality  than  their  clerk  hnd  manager  as  before  the  rup- 
ture. The  law  refuses  to  compel  non-consenting  partners  to  submit  to  proposals 
of  this  character,  whilst  it  denies  to  the  partnership  signature  subscribed  by  one 
partner  for  objects  beyond  the  scope  of  the  partnership  business,  arid  mandate 
any  effect  whatever-^-no  general  procuration,  however  large,  can  validate  it. 
Take  away  from  this  case  the  assumc<l  power  of  one  partner  .to  bind  his  co-pa!^t- 
ners  in  this  matter,  and  remove  any  legal  responsibility  which  could  be  supposed 
to  have  arisen  from  the  use  of  the  partnership  name  to  the  abuse  of  the  partner- 
ship mandate,  and  4t^  will  be  manifest  that  you  caunot  fail  to  perceive  by  a  re- 
currence to  Ihe  pijaiiititTs  testimony  in  support  of  his  case  in  chief,  that  there  is 

'no  case  for  you,  this  issue  is  clearly  against  .the  plaintiff.  To  mantain  it  in  his 
favour  would  be  against  law,  as  it  ^ould  be  against  principle,  it  would  give  rise 
to  contentioi^s  subversive  of  a  co-partnership  system  altogether — it  is  my  duty 
to  state  this  to  you  who  are.  commercial  men,  engaged  in  commercial  pursuits 
and  possibly  some  of  y6u  connected  with  partnerships  for  your  consideration. 
The  law  has  settled  the  point  as  I  have  endeavoured  to  explajii  it  to  you  and  it 
Ignores  all  acts  such  as  this  of  individual  partnei^s  upon  the  responsibility  of  co- 
partners, either  as  to  all  or -any  of  them;  hencejt  necessarily  follows  that  if  the 

;  agreement  were  perfect  which  it  is  not,  no  responsibility  in  the  plaintiffs  favour 
is  cast  upon  the  firm  of  Lymans,  Savage'  &  Co.  or  upon  the  defendants  as  part- 
|iers  of  that  firm  by  the  act  of  B.Lyman. 

i^  I  Upon  these  two  main  issues,  the  plaintiff  must  rest  upon  his  own  strength  for 
succes^V^  regards  the  plaintiff  there  is  nothing  to  support  the  case  either  in 
evidence  orv  in  law.  I  had'  hoped  to  have  discharged  you  yesterday  at  the  close 
of  the_  plaintllff  6  evidence ;  had  the  defendants  then  moved  for  a  nonsuit,  I  should 

1  not  have  he'siMted  to  ^ant  the  application  but  although  the  legal  aspect  of  the. 
case  since  then  is  quite  unchanged,  subsequent  proceedings^have  been  adoptejk 
which  now  compel  me  to  submit  to  you,  the  third  ol'  hypothetical  issue  t(K 
gethef  with  the  law  affecting  it.    It  is  not  my  purpose  at  present  to  detail  the 

j  evidence  adduced  on  this  part  of  the  case,  it  must  be  still  In  your  recollection, 
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and  I  Bhall  therefore  conflfae  myself  to  remark  that  it  appears  to  sustain  the 
complwnts  made  by  the  Defendants;"  this,  however,  is  for  your  consideration 
the  sum  of  that  testimony  is  as  follows :  that  the  Plaintiff  has  kept  Martha  Scott 
for  several  years  past,  and  during  the  time  of  his  service  with  the  Defendants, 
and  especially  during  the  two  years  mentioned  in  the  proposal;  that  she  has 
had  two  children  during  his  connection  with  her,' and  that  a  thftd  is  com- 
ing.   That  this  woman  and  her  sister  lived  with  their'  mother  until  the  last  four 
yeatB,  thai  the  latter  keeps  a  bawdy  hous^^  ttiat  livingi^xt  door  to  their  mo- 
ther s  |iou«e  they  go  backwards  apd/<?rwfard8  to  her  frequently ;  that  the  Plain- 
tiff  has  C^quented  the  mother's  house,  ai^d  also  that  Of.^oe  Emilie  iJuval,  where 
he  appears  to  have  been  connected  some,  time  since  wiih'  the  girl  McGuire ;  that 
he  has  frequently  left  his  employers'  premises  intrusieJto  his  charge  and  spent 
his  nights  inthese  places,  with  other  facts  and  oiromnstances  that  I  need-  not 
repeat.    These  are  facts  sworn  to  and  proved  before  you,  and  moreover'about 
in  so  many  words  adg^tted  and  commended  by  the  Plaintiff's  Counsel.    If  you 
can  bring  your  minds  to  consider. them  as  things  of  no  importance,  as  mere 
venial  errors,  conduct  not  disreputable  in  itself,  which  should  not  debar  a  per- 
son from  entering  into  partnership  with  respectable  firms  or  with  any  of  your- 
selves, should  you  be  placed  in  such  circumstonces,  or  with  any  other  respectable 
persons,  you  will  dec|are  it  ^r  your  verdict;  pn  this  point  you  are  the  judges' 
of  the  fact,  and  the  decision  rests  with  you.    You  must  bring  the  matter  home 
to  yourselvesjn  what  way  such  condncfshould  be  considered  by  you.    I  have 
only  now  to  state  to  you  the  law  upon  the  subject  of  a  partner's  misconduct,  and 
Its  result.    Admittii%,  for  argument  sake,  that  a  partnership  did  actually  exist, 
with  a  partner  guilty  of  misconduct,  his  co-partners,  with  all  their  business  r4- 
sponsibUities  upon  them,  must  havesomemeans  of  escaping  from  his  connection, 
and  here  the  law  comes  to  their  assistance  against  the  party  himself,  who  might 
attempt  to  enforce  the  continuance  of  the  co-partnership,  or  the  binding  natm» 
of  an  executory  contract.    The  dissolusion  of  the  contract  of  partnership  it 
is  admitted  by  the  law  of  England  for  a  variety  of  considerations.    Where  Ihe 
period  of  the  partnership  is  unlimited,  it  is  a  partnership  ^t  will,  and  in  such, 
case  it  is  competent  for  any  partner  at  any  time  to  withdraw  from  it  and'Sisf 
solve  the  partnership.    Hence,  Story,  No.  271,  says,  «  a  pirtnership  at  will,  may 
be  dissolved  not  only  by  a  positive  or  express  renunciation  thereof  by  <»e  part- 
ner, but  also  bj  implication  from  his  acts  and  conduct,,  whether  by  acts  or  in 
writing."    So  alsoCollyer,  No.  105.    So  Bell's  Comment,  B.  7,.ch.  2,  p.  631^2.' 
The  French  law  has  similar  principles  and,  doctrine,  PoUier,  65.     De  Langle^ 
No.  062,  says :  «  hi  loi,  &c."    The  law  allows  every  partne»to  free  himself  from 
the  servitude  of  an  unlimited  partnership,  and  it  is  enough  for  him  to  manifest 
his  inclination,^t  once.to  dissolve  all  the  links  that  connect  lam  with  the -part- 
nership,  provided  that  hVdoes  not  take  jfilvantage  of  the  ocoasion  to  inrich 
himself  by  the  detriment  M  his  co-partners  or  to  cause  them  damage.    Sec-  * 
tion  2,  Troplong,  No.  91l\   The  same  freedom,  however,  is  not- awui'ed  for 
limited  partnership :  In  thos^  cases  ground  miust  be  shewn  for  iiaking  the  de- 
■  ;P*°<^y  «i'gkggpo"''"S  to  English, law,  is  hantTuptcy^inasaity^  other  rd^al  or 
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diction  is  of  a  most  ^tensive  and  beneficial  character,  and  may  declare  part* 
nerships  void  ab  initio  or  decree  their  dissolation  from  the  date  of  the  de- 
cree. In^  this  category  of  grounds  for  dissolution  are  the  i^isc6nduct,  f^aud  or 
violation  of^uty  of  a  partner,  but  every  trivial  departure  /from  duty  j(>r  viola- 
tion of  the' aHiclos  of  partnership,  or  every 'trifling  fault  Or  misconduct,  will 
not  set  these  courts  in'  operation,  such  as  mere  defects  of  temper,  casual  dis- 
putes, difference  of  i^nion  and  btBer  minor  grievances,  which  may  be  some- 
what inconvenient  and 'ftmioying,  but  do  not  essentially  bbstruct^or  destroy  the 
ordinary  rights,  interest  orNjperations  of  partnership.  Story,  No. '  28'7. — "  On 
the  other  hand,  if  a  case  of  g^s  misconduct,  abuse  of  authority,  gross  want 
of  good  faith  or  4iligence,  such  ^i?  and  must  be  productive  of  serious  injury 
to  the  success  and,  prosperity  of  thbxbusinesa  of  the  partnership.  Courts  of 
.Equity  will  interfere.  -  Habitual  intoxication,  gross  extravagance  or  negligence 
would  lead  to  a  like  result.  But  a  strong  and  clear  case  must  be  made  out  of '^ 
j]ositive  or  meditated  abuse.  There  must  be  an  unequivocal  demonstration  by 
overt  acts  or  gross  departures  from  ^duty,  that  the  danger  is-  immhient  or  the 
injury  accomplished.  I^or  minor  "miscondupt  or  grievances,  if  redress  be 
required,  theOoufts  will  go  no  further  than  to  act  upon  the  guilty  or 
feulty  party  by  way  of  injunction."  ^ow,  p.  227 — Collyer,  p*  227, — ^"  Though 
the  Court  stand  neuter  with  respect  to  occasicfhal  breaches  of  agreement  be- 
tween partners  which  areliot  so  grievous  as  to  make  it  impossible  for  the  part- 
nership to  continuCj^yet  when  they  find  that  the  acts  complained  of  are  of  a 
character  that  relief  cannot  be  given  except  by  a  dissolution,  the  Court  will  so 
decree,  though  it  is  not  especially  asked."  You  will  observe  that  these  remark  4 
apply  to  actual  partnerships  where  the  existing  contract  is  dissolved,  and  it  ddnj"^ 
appear  reasonable  thatrl^  should  be  so  whenever  the  otjepts  of  the  partnership  ^ 
are  no  longer  attainable,  or  the  partner's  misconduct  so /seriously  mjschievons 
that  it  ought  not  to  be  tolerated.  Now  if  this  be  judicial  action  upon  a  por*- 
fect  and  subsisting  contract,  how  much  more  should  it  apply  to  intended  and 
i^perfeet  contracts,  and  thereby  prevwt  parties  coming  together  as  partners 
only  to  be  separated."  The  French  lk*ltfl&rs  similal-  principles,  Delangle,  No. 
673,—"  Mais  la  Soci6te,  Ac,  but  the  partnership,  like  all  other -conventions, 
may  cease  before  its  term,  if  the  statiS  of  things  become  such,  that  the  object 
originally  contemplated  by  the  partners  can  not  be  attained  as  if  the  conduct  of 
one  of  the  partners  casts  discredit  updi  the  partnership  si  ita  injuriosiu  aut 
damnosus  sdcim  sit  utnon  exipedtat  eumpati,  also  Pothier  162,  2  Troplong  983, 
who  says  "judges  should  notice  the  changes  which  destroy  that  harmony  which 
is  necessary  for  the  prosperity  of  the  partnership,  they  must  consider  the  per-' 
sonal  habits,  the  disposition,  the  cliaracter  whose  influence  of  no  .consideration 
in  other  contracts,  is  so  great  in  this  marriage  or  union  of  civil  and  commer- 
^cial  interests.  Union  gives  them  strength,  but  discord  ruins  the  best  formed 
ennterprizes ;  discord  among  co-partners  is  then  a.  serious  cause  for  the  dissoli^ 
tion  of  their  partnei;B}iip ;  the  same  result  follows  from  every  thing  that  shake- 
the  confidence  placed  in  the  personal  qualities  of  a  partner  charged  and  in- 
trusted with  a  part  of  the  partnership's  action.  The  mutual  confidence  of  part- 
nera  among  themgelves  reBpectively  ia  tha  true  link  of  the  flontraot  pf  co-parfrE^ 
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nerehip.    That  the  partner  who  shall  have  become  a  gambler,  a  dissipated, 
prodiffue  spendthrift,  and  he  whose  111  conduct  unknown  at  the  time  of  the 
contract  but  since  then  revealed,  would  occasion  serious  apprehensions  as  to  his 
administration  of  the  co-partnership.    "So  also  Dwergier,  p.  30S,  575,—"  La 
confiance,  &c.,  personmteonfidence  is  the  basis  of  the  coBtracts  of  partnership.  If 
the  conduct  of  a  partner  be  such  that  this  confidence  can  no  longer  subsist  in 
tho  minds  of  his  co-partners,  ear  ^ra.  if  he  commit  repeated  faults  a  dissolution 
of  partnership  may  be  demanded  against  him,    Ue  promised  to  be  careful  and  ' 
honest,  he  fails  in  his  engagements,  his  phrtners  are  discharged  from  hm.    It  is 
not  from  their  intercourse  with  each  oth^  alolw  that  the  morality  of  partners ' 
18  to  bo  appreciated,  acts  and  matters  Iforeign'  to  the  co-partnership:  business 
which  might  take  from  one  of  them,  the  considerStion  which  he  enjoyed  at  tho 
formation  of  tho  partnership,  will  justify  a  demand  forits.c^solution.     Who 
.would  condemn  honourable  and  reputable  men  to  the  pena%  of  anerpetual 
^ntrast  with  a  man  stigmatized  by  judicial  condemnations  or  bypubl  opinion. 
The  gravity  of  the  facts,  jhe  nature  an.l  frequency  of  th6  intercourse  required 
by  the  special  character  of  the  contract  of  partnerehip  should  be  weighed  by  the 
judges,  and  if  they  consider  that  the  partner*if^%ond  has  become  insuppoatable 
from  the  faults  of  one  of  the  partners  who  formed  it,  they  Will  order  it  tobedis- 
solved."    It  would  be  poor  sophistry  to  deny  thaapplicability,  of  these  authori- 
-     ties  to  the  case  in  hand  simply  because. they  reflTin  terms  to' existing  partner- 
ships; they  apply  as  well  to  coi|lract8  of  co-partndilip  about  to  be  entered 
mto,  and  justify  the  defendants  if  justification  were  needed,  that  the  plaintirs 
conduct  before  his  entry  into  the  co-partnership  would  hb  a  fair  sample  of  what 
It  would  be  after.    But  wo  are  left  in  no  doubt  upon  llfeflFect  of  the  law,  inas- 
much as  tho  Court  of  Appeals  has  itself  settled  the  special  questions  suggested 
for  your  answers  and  has  given  io  them  a  legal  signiflcancFand  purport  that 
cannot  be  contradicted  or  diminished.    You  have  the  case  before  you  in  the  fact 
of  an  old  and  long  established  firm  having  had  a  young  man  in  th6ir  service  for  a 
considerable  period  pf  lime.    Upon  his  natural  application  to%senior  partner, 
who  appears  to  have  entertained  a  strong  persdnal  regard  forhim^now  what  ^ 
He  proposed  to  doTor  hjm,  the  partner  .stated  to  him'-his  own  viewed  feelingi 
towards  him  and  which,  at  the  request  qf  the  applicant,  he  put  into  writing  and 
as  It  happened  signed  the  writing  with  the  partnership  sifnature,  but  intimating 
at  the  same  time  that  he  had  not  the  sSnction  of  hi9»co,partn^;  the  iCntiff'fl 
other  emyloyers,— which  the  applicant  was  to  obtain.    The  writing  secured  an 
Jncrease  of  salary  from  £150  to  £200  per  annum  and  5  per  cent  on  tb^tprpfits 
of  the  business  at  Montreal,  and  proposed  his  admission  into  the^rm  after  ti^o 
years  upon  terms  to  be  settled.    No  knowledge  by  Mr.  H.  Lyman  ^nd  Savage 
of  this  proposal  until  the   rupture  had  occurred,  or  acquiescence  in  it  by  - 
them  either  by  word  or  act  at  any  time  is  in  evidence;  the  law  invalidetes  this 
"°f"*^'*™«<'  proposal  of.one  partner  and  nullifies  the  partnei^hip 'signature  sub-  - 
scribed  by  him,  thereby  relieving  them  and  the  firm  from'  any  liability  or  res- 
\  ponsibility  towards  the  Plaintiff  for  the  nonfulfilmeflt  of  the  agreement  byVeason. 
\  whereof  he  claims  damages  for'  loss  of  pi;ofit8  and  advantages  from  the  business  '  > 
■f  iU  Cr.u.    But  w^at  prufllH  ?    Uf  tflOfl^  Of  a  jartnership  at  will  whidh  KT^ 
\'  ■  ■      -    .     ■  -'i^       ■  ■ ,  ■     ■■ .  ■■         ^       ■»  i    •  .    : 
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not  existed  at  all  and  which  if  it  had  exiHted  any  patlner  might  diasolv'd  at  bis 
pleasure,  or  refuse  to  carry  it  into  effect  if  only  intended  to  be  cstftbllsRed,  or 
those  of  a  limited  partnership  bjrought  to  dissolution  by  the  misconduct  o^any 

*oir  the  co-partners.  In  this  <:as«i  there  is  no  partnership  afc  all,  no  privity  of  con-' 
tra\t  between  the  Plaintiff  and  the  DefendantB.  He  wVno  partner  in  their 
fimi,\  had  no  control  or  right  in  its  management ,  nor  under  any  responsibility 
for  its  engagements  or  losses ;  in  fact  there  is  neither  a  contMct  nor  agreement 
between  them  nor  foundation  for  a' claim  to  damages  againht  theig  and  there- 
fore if  profits  bo  the  measure  of  d*mag4s,  no  profits  in  the  business  of  the  firip 
for  his  participation  or  distribution.  The  Plaintiff's  case  isWe  of  not  unfre- 
quent  occurrence  at  Aw,  that  of  a  person  contracting  with  on«  without  autho- 
rity he  must  hinnself  bear  the  result.  Under  this  view  of  the  c»i^e  there  ban  be 
no  assessment  of  damages  against  tlie  Defendants. 
,  Before  I  close  tliis  cas^  it  is  proper  to  refer  to  one  or  two  circuipstances  that 
have  been  mentioned  in  the  course  of  the  trial :  but  ycni  must  bear  In  n^iind  that 
in  coming  to  i)decision  upon  the  points  to  be  submitted  to  you  that  the  reckless 
assertion  of  couasel,  their  suppositions  or  beliefs  are  ndt  to  be  taken  as  proofs, 
and  tliough  they  may  move  feelings,  the  rights  of  parties  are  to  be  decided  upon  ' 
the  evidence  adduced  before  you. '  The  counsel  in  stating  his  case  represented  . 
the  paper  writing  first  as  a  piteposal  tor  agreement,  you  must  be  reminded  that 
if  it  was  so,  by  his  own  sinewing  it  is  not  an  absolute  contract  in  itself,  and  se- 
condly he  represented  it^  only  entertaining  a  proposal  for'an  agreement, — in 
this  case  the  law  requires  it  to  be  aceepted  ;  in  the  former  case,  it  is  no  contract 

'.and  cannot  support  damages,  in  the  leiler  the  acceptance  being  not  proved  can-"* 
not  support  the  action,  u  hag  been  asserted  that  there  has  been  error  in  the 
ruling  rejecting  the  testimony  of  Duval,^^th'ere  is  none  in  fact,  but  if  there  were 
it  is  not  matter  for  <pe  Jury  to  pass  upon,  the  testimony  rejected  was  not  testi- 
mony in  rebuttal  of  the  defendants'  evidence.  The  evidence  of  Turnout,  a  wit- 
ness for  defendant,  has  also  been  questioned,  and  an  attempt  has  been  made  to 
discredit  his  testimony.  Lee  and  Renahan  have  been  brought  u|^  for  the  pur- 
pose. The  latter  says  nothing  at  all,  and  the  former,  Lee,'speaks  as  to  Tur- 
nout's drivj|g  a  prostitute  in  his  cab  and  getting  a  small  bottle  of  essence  for 
her  at  a  druggist's.  If  that  were  an  impropriety  in  a  cabman,  it  is  not  an  indi- 
cation oi  his  being  generally  unworthy  of  belief— impropriety  of  conduct  such 
as  his,  if  it  even  be  improper,  is  no  indication  of  perjury — it  might  as  well  be 

^said  that  impurity  of  conduct  would  be  perjury.,  Formerly  two  witnesses  were 
necessary  in  perjury,  because  there  would  beino  more  than  one  oath  against 
anbther  in  a  mattef  of  perjury,  but  though  that  strictness  htfe  Jong  been  relaxed, 
the  evidence  must  more  than  counterbalance  the  oath  of  the  witness,  therefore 
an  opposing  witness  will  not  avail  against  a  fact  sworn  to  unless  corroborated  by 
other  independent  circumstances.  Now  Lee  has" not  opposed  any  fact  sworn  to 
by  Turnout,  but  draws  his  conclusions  fjrom  the^  bottle  of  essence.  Turnout  s 
evidence  hrs  been  supported  by  other?  and  has  been  well  nigh  admitted  by  the 
defendants'  Counsel.  It  has  also  been  asserted. th»t'the  woman  with  whom  the 
plaintiff  had  connection  was  not  impure.     She'i  lives  in  a  house  having  brothels 

^if  each  side ;  she  was  backwards  and  forwaji^^to  the  house  of  her  mother  who 
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kept  a  brothel,  an4ha5  Hvea.wilh  iier  mother  four  years  before  when  her  mother    Hlgglmqn, 
was  in  the  same  line  of  bu»iaesii' "  The  old  proverb  applies  to,  ber— •«  wo  are   LynuSfrtA 
known  by  ouf  attjuaintance.';  Hlr  character  is  for  yourlionsideration,  not  mine.  '  ,/ 

But  to  prevent  any  misconception  on  these  points,  and  te  bring  to  Toormitfd 
the  testiirtony  attempted^to  b^  discredited,  the  evidence  forthe  defence,  as  well  ^  ' 
as  that  in  rebuttal  will  be  read  to  you  (here  that  evidence  was  ro»l). '  As  before 
stated  the  appreciatioij^  of  this  testimony  is  for  you,  not  for  me.  It  is  fol-  you 
to  answer  Ibc  suggestions  that  are  submitted  for  your  verdict  as,  you  m'ay.seti 
fit.  >1^  havd'only  to  aiS,  that  in  law  no  contract  with  defeqdants  in  the  plaintiff's 
•%oor  ha^  been  proved  in  any  manner  against  them.     '  ^       '. 

.   Tlio  jury  found  unqualifiedly  in  favour  of  the- Plaintiff  upon  all  the  questions 
tubiplttod  to  th<?tn  ;  cxcoi)t  thq  3rd,  which  they  answered  as  follows : 

"  According  io  the  evidence,  the  Plaintiff  visited  one  Martha  Scott,  a  woman 
"  of  doubtful  character,  but  tj^ere  is  no  proof  of  his  having  cohafcited  with  her 
."  or  maintained  her  in  a  state  of  prostitution,"  and  they  assessed  the  damages 
at  $6500.  s  *      \, 

On  the  20th  November,  1860,  Ahhptt  for  Defendants,  followed  by  Bethme,  r,,'\<i] 

.   moved  that  tho  verdict  of  the  jury  be  disregarded  and setaside,  and  that  the.  ^-  1*1  l 

Plaintiff's  action  be  dismissed  with  costs.;  or  in  the  event  of  tho  Plaintiff'^  not 
being  entitled  to  the  dismissal  of  the  action,  that  a  new^'trial  b°e  granttid. 

The  points  relied  on  were  that  there  was  nt>  evidence  of  any  contract  with  the 
firm  of  Lymahs,  SSVage  &:.Co. :  that  the  paper  put»ift  evidence,  had  never  been 
accepted,  but  that  if  accepted,  i*  couM  afford  n6  basis  for  pny  Msessraent  ot 
damages,  not  containing  any  toririvand  contemplating  a  subsequent  negotiation 
td^fl^ttlc  the  terms.  It  was  also  lirjgtfti  that  the  Court  had  the  poorer  of  re- 
ceiving an  application  of  tite  kind  in  question,  thaj  jurisdiction  flowing  natu- 
rally from  the  Act  14  and  15  Vict,cap.  80,-and- having  been  assumed  by  both 
the  Superior  Court  and  the  Court,of  Queen'd  Bench,  exar  since  the  passing  of 
r  that  Act.  -   .      .  ,  ^ 

Johnson,  Q.  C.  and  Cross,  foi^  Plaintiff,  took  issufe  with  the  Counsel  for  the 
Defendants  upon  everyone  of  thfe  points  urged,  and' feontcnded  that  tloudj 
the  paper  of  itself  did  not  constitute  an  agreement  jinlessits  e^cution  wwl 
.sanctioned  by  the  other  partner3,,yet  such  saij^ti%  was  to  be  impl^  from  .tl^e 
circumstances  of  the  case :, that  the'law  fumisHSTthe  rule  as'^to  shar^  in  and 
duration  6f  a  partnership,  when  the  parties  had  omitted  to  regulate  ttem,  and  ^ 
that  the  jury  might  with'propriety  indlude -prospective  d^iages,  tl^e  value  of  t^e, 
good-will  of  the  business  and  ,the  like,  in  their  estimate,  ^^ey  further' urged  '  .    ■ 

that  the  Cpuf t  had  no  right  tt>  aisflme  the  power  of  dismi^g  tljc  action  c^b^    '     '  ' 
trary  to  the  verdict  of|the  jury.     '       /        •  .  «  ,;  -  W9  -,    \ 

Upon  this  point  the  'Defendants'  couttSel  cited  the  following  case^^hich  they 
contended  afforded  instances  pf  the  exercise  of  this  power  by  the  Superior  1 

Court  at  Montreal  and  Quebec,  ^nd  by  ihe  Court  of  Queen's  Bench,  on  various 
grounds :  sometinies  upon  the  verdict ;. sometimes  p«itly  upon  the  verdicf  and      '  " 
partljpupon  tbe  evidence ;  sometimes  upon  the  W  alime;^  sometimes  upon  an      ^ 
appreciation  of  the  evidence  alone,  viz.:"  »"  «     ^  * 

CaHfyys,  QfpMamid,  aL.  aR<'p.,aOOi^^^  ' 
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Ferguaon^^'Gildloar,  5  I.  0.  Rep.,  IfiQ. 
J   David  yp^  Thomas,  r  Jurist  69. 
.  OiitnoirMva.  Fergus^,  1  Jurist, 
V'^WWrtfilTilBtoBe,  16  L;  (X  Rep 

i,;  |3«int  v^^l©  Mm  Insultooe. A||).,  Sup.  Court,  Montreal. 

Anil  ns  sliq^ring  the  -fntcrpretation  ^fven  to^he  statute^by  %e  C 
AppealsHhe  oaiies  of      "'  ^ 

""law  vs.  NBwtloham,  Srd  Jilrist  6. 
idty  ^8,  rnpin,lBl  Jurist  1*^. 

heard  at  groat  length  ^pon|  «)1  tl^  points,  iM 

»on  the  mqi^;  said 
i  by  tbo  Defendants— *one 
action,;L^i^3i  the  ot{i#  fer  a        „ 
i^etffn  an  aitornative  Mrnj' 
and  to  dismiss  the  ac*^ 
that  niotion,'tti«y  move 

|jeti^!fr'V|r  ',     ^      ''     ',.^"     % 

'^^^ia(M6l&ii^^An  altcr^Alivo  form,  steen^  ti| 


The  partie 
November^ 

This  c 
aside  the 
trial.    Tbese^inoj 


I.. 


* 


— that  is,, the  de 
tion,  and'^  thd  ^ 
that  a  ilew^at^  6f  tk* 

Thismod^rfpflFefili'       ^^^_,.,„„..„„.™^  lunu,  »«eii?i  jj^^ 

iavobeen-8an^ned"ib^*^'\jA>lt.il(^dal8^  B}^' the  Court  of  AppeWs.    Bein^ 
^ctionei  by  prtGe(lent,',<^^d'6urf  j^'fds  tbat.  the  proceeding  adopted-  t)y  th#^ 
indant*!^  rcguJai^;-  ^fi  ie^orai^  are" assigned  in  8upjf)ort  of  these  ^notions," 
'*fi^^^»^*|cw  of  tlifi  I'tfw^d  .the  pSfaaio^of  onjf  Courts  taken  by  th6  dofenj ' 
<iapt^^oHa86ns'aroap«Bable  to  'both.<   ^fore  examining  the  validity  d^ 
"f  tJi«8«  ^wSS!^^  may  not  be^lmijis  to  9tate  briefly  %he  grounds  upo«  which  mo- 
tions  '^[^^^^J^  ?"^'  of  judgment'  ^nd  fof  jijKlgment  ■aon  obstante  veredicto  ' 
are  basid,  m|^^  rifesobs  in  law  and  iij 'fact,  ^soalty  ^rged;m  support  of  such- 
motions  renj^^apely,  and,'iA  doing  so,!  shair8f)08i. more  particularly  pf  the 
law  as  it  s(ocid'p^8Wou8  to  the  introductipn  of  our  Statute  44  and  15  Vioi-,  cap. 
,?9'    The  ^iinA'k  a  naoti^n  for  new  trial  may  b^  any  irregularity  in  the  pro- 
c^n^^nnect^Bdwit^  the  trial,  or  anytaatter  ^xtrinaic.to  the  recprd^  shewing 
thafU^e  t^l  'mky  have  been  in  due  form,,  yeli' thatl*i|  has  not  done  justice 
between  ^he,  piit1tie8.t<  Fpr^lnstance,  where;  it  appears  by  the  judge's  dotes  "Df  ^ 
t^sthnpny  thaCAejiiiyiayp  brought  in  a  verdict  .withput  oi*-  contrary  to  evi^-i 
dence—^thafoini^jllj'evidence  has  been  adduoj^d,  or  that  legal  evidetace  has  been , 
overruled  ai|d  refused  V  thht  exorbitant  damages  have  been  givp,or  that  the 
Judge  liiiM||^hjH8  misdirected  the  Jufy,  so  that  they  found  an  unjustifiable  ver- ' 
diet.    For  t^jjeahd  similar  reasons,  it  is .  competent  ta  the- unsuccessful  partyi 
t9  move  thalpfie  verdict  vnhich  has  been  given,  i^s  .set  asule  and'^a  new  trial 

n-^'^     -'  '•'■  V'   ■  .      \'-^:.:^       '     1' 

,  ../rests  of  j,ndgment'  arise  from,  intrinsic  causes 'ap^aring  on  the  face  of  the 
record — as  if  jn  ali  action  for  slanderous ^fcds,  the  defendant  depies  th  '" 
and  issue  is  joined  thereon,  if-*  'v«rdiclj|^H[id  for  Ibe  Plaintiff  that  thej 
were  actually  spoken,  the  fact  is  establflHB^yet  the  Defendant  may  m 
arrest  of  jt^dgmenl^  that- the  words  are  not  in  their  naturjictionable,  and 
Court  be  of  tbaj  ppinicg^udgment  is  arrested'  attd.  reversed  for'  tlie  Plai' 
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''^\k!      i"  *"  "'^"'■■'»'«  ™'«  ^^■<'  ''J'*t«^«  »  alleged  in  arrest  of  judgment' flia.t 

ans  ■ueh.|natt«r  m  upon  demurrer  would  hare  overturned  the  action;    But  the 

t  not  hold  «  converiK>  that  everything  that  may  be  alleged  as  cause  of 

»"vill  be  good  in  arrest  bf  judgment;  for  merely  /ormal  objections 

rfT®  '«*'°  ""fficient  ground  of  demurrer  will  be  cured  or  aided  by 

i^lt  Ch»fiwU  are  ascertained  which  before  from  the  inaccuracy  of  the 

I  might  be  dubious. 

•        MS^y^i'^'^P°'^"^^ob$tante' veredicto  is  also  made  by  rea^  of 
some  mtrtMo  objection  apparent  on  the  face  of  record  but  differs  in  Z^parti- 
,.  .Jl     r*'*"*'"  a"-"**  of  judgment  that  it  is  made  on,  the  part  of 
L^f  r    "'"',  ™^'^  °°  *^  P*"^  ""^  ***«  DefQpdant    It  is  accordingly 
.♦J'J^iV        u^""^!  '^  *''^  P**'"*'^'  **"  *"  ''^j«««'*"  to  *h«  pleading  of  the 
riwj,^'  'J.'"  *••"  P-**°"''*^»  "^  *"«""?'"  to  "voSd  the  declaration  by 
«me>attcr,  which  amount^  to  no  suflScient  avoidance  of  it,  in  point  of  law,  and 
the  plaintiff,  instead  of  demurring,  ha«  taken  issue  upon  the  truth  of  the  plea  in 
ftct,  and  that  a  verdict  has  been  found  for  the  defendant,  yet  the  plaintiff,  may 
movent,  without  regard  to  the  verdict,  thfe  judgment  bo  given  L  his  favor, 
'    "ts"i  1    1"^     "  ve^dict-for  the  plea  having  confessed  it  by  nn  allegation . 
which  though  true  m  fact,  is  bad  in  law,  it  appears  upon  the  whole,  that  the 
plaint,fl:,s  entitled  to  maintain  hiV  action  and  ^e  judgment,    rormorly  an 
impression  prevailed  that  this  motion  could  be  inade  only  on  behalf  of  the 
plaintiff-but  a  contrary  opimon  seems  to  prevail  now  in  England  and  instances 
of  motions  of  this  description^  have  been  made  on  behalf  of  the  defendant.     It 
^   IS  certain  that  since  the  introduction  of  the  14  and  16  Vic.  cap.  80  the  courts  of 
Lower  Canada,  both  tho^  of  «^riginal  and  appellate  jurisdiction,  have  e'ntert«inedv> 
and  adjudicated  upon  siich  mkions,  made  on  the  part  of  defendant.     The  cases 
are  numerous  and  it  is  (quite  hnnecessary  to  cite  them  here. 

The  Courthas  deeided  it  ^ght  to  advert  to  these  elementary  principles,  laid 

down  ,n  all  English  tek  boolks  of  authority,  in  order  to  show  that  there  Jias 

been  in  some  respecteia  de,/iation  in  our  Courts  from  the  strict  practice  in 

England  and  the  Un.f  d  Sti^tes  in  i%arfe  motions  for  judgment  non  .hstante 

rewActo.    This  no  d6ubt  hU  resulted  from  the  recent  modification  of  our  jury 

system.     General  verdict*  ^ere  abolished  by  the  AH  of  our  Legislature  14  and 

.J5  Vic.  cap.  89,  and  spedi^I  verdicte  or  findings  are  substituted  in  their  stead. 

The  6th  sectionof  that  Aci  also  confers^  Ae  Superior  Court  the  power  to  set 

;  aside  on  rnoUon  verdicts  in(r grant  new  tri^ls^to  arrest  judgment  and  toset 

»8,de  verdicts  with  the  vie(w  no. doubt  oUt6ril^fenent.  not withsta  or 

^ntrary  to  thq  verdict;  irO^kM^^mpW^^i^ou^  as  well  of  this 

iiie  tribunal  of  original 


urt,  as  of  Uie<Court  of/Appaiits,  recognize  k. 


^^^.^JTirisdiction,  to  set  asiie, 
•ftnd  upon  questions  of  I 


rdicts  of  juriM,  upon  mixed  questions  of  l#w  anfl  faeL 
alone  and  i)rfaA  alone.  ^-^      >*    -         , 


I  think  the  decisions  ^o  this  length     The  cases  aw  nutSerof  but  faipli^r^* 
AeBarandnjid  not  fe  cited.    Upo*n  a  careful  review  of  these  caseiLam 
■   therefore  cleaJ^  of  opjiiion  that  under  our  system  of  jurv  trials  the  motion  for'  ^ 
irxdpnent  non  obstante  veredicto,  for  the  reason  that  po  ^dence^or  naufficient 

eYldflrtfln  nna  Kaon  oA,Ji-.^^A    : ..     <•  .1  ..   .  :.  ■    .     ■       -  «     »> 
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by  the  practloo  of  our  Courts.  If  thero  can  be  an  objection  to.  the  toohnical 
teni)  Mo7(  o£i«ton/e  veredicto,  vm  may-cillit  mmply  a  mouon  ti*  „  set  aaide  the 
verdict  And  to  enter  judgment  fcr  plarntiff,  or  for  tl»e  defendant,-  as  the  case  may 
be,  notwitJistanding  the  finding  of  special  facta  by  the  jury — in  other  wordk 
notwithatnnding  the  verdict.  Hold  log  theti  that  theno  i^otlons  are  regular,  in 
the- pnriiculiint  above  adverted  to*,  it  now  bocomos  my  duty  to  enquire  whether 
either  of  tlicm  «hoHld*be  granted  in  this  case,  and  if  either,  which  of  them  ?  ^ 

Taking'iip^firfit  the  quostion  of  evidence,  we  hpvo  to  weigh  the  value  of  that 
evidence  if  it  appear  that  any  ban  been  adduced  in  pupiVxt  of  the  Plaintift's 
protensibns  as  ho  haa  presented  them  in  the  present  action.  The  plaintiff 
daims(i!6500  damftges  resulting  from  the  breach  -of  an  alleged  contract  entered 
into  by  dofendants^as  a  commercial  firm,  td  take  him  intft  partnership.  He 
avers  that  he  sustaftied  that  amount  of  damage  from  having  been  "  deprived  of 
Jffoflts^d  advantages,  and  of  position  resulting  from  a  parlnorship  in  the  best 
and  most  extensive  establisbmont  of  the  kind  ia  Candida."  By  their  plea,  the 
Dofondants^deny  the  existence  of  any  such  contract,  and  that  even  if  any  such 
contract  had  been  entered  into  by  them  (which  they  expressly  deny)  they  set 
forth  what  ihey  considei-  sufficient  reasons  to  abow  that  plaintitf  had  fd^foited 
all  right  to  the  fulfilment  on  their  part  of  the  protended  contract.  Issue  being 
'joined,  the  first  question  submitted  by  thfi  Court  to  the  Jury  was  in  these  words," 
and  it  is  obvious  thAt,  upon  their  arrswer'^to  this,  the  Haintifi^s  fease  mainly 
depended : — "  Did  the  defendants,  aa  a  commercial  firm,  contract  with  the 
Plaintiff  to  adn^t  him  as  a  partner  in  manner  and  form  alleged  in  the  ^ecla^* 
tion?"  ,   •  ^  '       ■;  "  ■y-.J^^, 

To  this  question  the  Jury  answered  unanimously  in  the  affirmative,  and  it  is', 
their  finding  and  the  evidence  in  support  of  It  I  have  now  to  consider.  The 
Defendants  contend  that  this  part  of  the  verdict  is  wholly  unsustained  by  evi- 
dence ;  that,  in  point  of  fact,  it  is  contrary  to  the  testimony  adduced  in  the 
cause.  " 

The  first  reason  in  support  of  their  motion  is  "  that  no  evidence  waa4idduce'd 
at  .the  said  trial  to  prove  that  the  Dcfcndanls,  as  a  commercial  fifm,  did  Contract 
with  the  PPaintiff  to  admit  him  as  a  partner  i^  mai^nor  and  form  as  alleged  in 
Plaintiff's  declaration."    And  their  sixth  reason — 

"That  the  said  findings  and  each  and  every  of  tbein  were  contrar/ to  law' 
and  to  the  evidence  of  records."    The  paper  writing  referred  to  in  the  Plaintiff'^' 
declaration  as  embodying  the  contract^  was. written  by  Betyaitain  Lyman,  senior 
partner  in  the  firm  of  Lymans,  Savage  &  Co.,.. the  Defendants^  and  in  the  form 
of  a  letter  from  him  to  Mr.  Higginson,  the  Plaintifi'.    The  terms  and  purport  of 
that  letter  are  as  follow : 


■!/ 


"Mqktreal,  4tb  April,is:1857, 
"  Thomas  S.  Higginton,  Esq^,: —  *  ^, 

"  Dear  Sib,— Touching  the  conversation  the  Writer  liafd  with  you,  th^'^^pre- 
een.t  is  to  say  that  we  wiir<allow  you  £200,  say  two  hundred  pounds  per  i^nnmn, 
and  also  five  per  cent,  on  tlie  promts  of  the  business  carried  on  here  fo/^the  liext 
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two  yp««,  .fter  which  Umo  wo  VIU  i|darft^^aa.».p«rtn«r  on  term,  that  will  be 
mutually  suttofaotory.  ».  "    ..  _  • 

"  This  retter  to  be  ttrKitly  |)riyate  and  confidential.       '-  ;  W    • 

"  Ydnrs  very  truly,-  ..     *  , 

'  '•  LVMans,  SAVAGE  A  Co.-    ^ 

TbU  i«  the  written  contract  upon  whttf'k  the  Platntiff  relic,  and  I^'Soceoa 
now  to  enqu  re  ,,nto  the  evidence  .reUtingJo,  it.    The  testimony  of  Benjamin. 
Lyman. in  relation  to  this  paper,  ia  aa  follow  .w,  I^ '  U-t"""' 

«0n  the  4lh  April,  189J,  Iwa.  «enior  partner  of  the  firm  of  liymans,  Savage 
*  J-o.  On  that  day  I  addresBed  a  letter  to  Plaintiff  on  my  own„rt»pon.ibility» 
and  at  the  time  told  Plaintiff  bo;  pn  that  occasion  ^I  wrote  the  name'  of  tlie 
firm,  I  told  Plaintiff  I  only  exprpsed  my  ewn  feelings,  and^which  might  not  be 
agreed  to  by  the  firm.    U^  replied,  he  thought  they  would. '  Plaintiff  had 

'    i;  rl'"^  *'!**  '  '''^"^''*^  '**  ^°  ^'''  '''™'  ""'l  ^  t«'J  l*'™  I  had  aiyays  intended 

that  he  should  take  Mr.  gayago's  place.    Plaintiff  asked  me  to  give  him  in 

wnlmg  what  I  mtonded,  and  I  gave  him,  in  Writing,  the  letter  of  the  4th  April 

y  18  was  written  Jit  the  very  time  of  his  convertation  with  me.    After  the  letter 

yPiraaivntton  Plaintiff  remained  in  the  empldy  of  jthe  firm  for  .two  yeare." 

/      In  cross-examination  he  says  :— 

J-  The  letter  of  the  4th  April,  lesl,  was  written  in  haintiTe  room,  in  the  store 
when  I  was  taking  iny  luncheon.    I  told  him  I  had  not  the  sanction  of  my  parti  • 
ners,  and  he  said  if  they  did  not  consent  it  woulS  go  for  nothings '   Pltyntiff  s^id' 
he  thought  I  (j^uld  induce  my  partners  to  come,  into  the  arrangement.    I  had 
not  thJ  sanction  of  my  partners.    The  Jret  time  I  told  my  partn'eri  that  I  had 
^    .  wntte^.#uch  a  letter  was  after  I  wrote  the  letter  of  the  let  April,^  1869." 

,^  4*a  matter  of  fact  refuttingtrom  ihis  evidenco^which  is  precise  and  direct, 
tfund  is  imopntradicted  by  any  other  testimony  of  recon:,  but,  on  the  contrary  is 
corroborated  by  the' very  terms  of4he  letter  and  other  circumstances,  it  is  mafti- 
fest  and  so  manifest  as^to  le^ve  no  doubt  whatever,  in  any  reasonable  mind,  thit 
this  letter  was  wfitten  without, the  knowledge  sanction  or  authority  of  the  other 
co-partners,  Henry  Lyman  and  ^Ifred  Savajje.    This  fact  being  thus  legally  and 
conclusively  establishedi  the  ri^e' of  W. applicable  is  plain.    The  two  other 
partners  were  not  bound  by  this  Jet^r,  u^I^  tl^ey  became  so  by  subsequent 
ratification,  this  ia  beyond  controversy^wid ,,  therefore  requires  no  comment  or 
citation  of  authority.-  A  few  legal  raftxims  dispose  of  tliia  part  of  the  case.    It 
IS  admitted  that  e«»ch  partner  is  the  general  agent  of  the  firm;  for  all  purposes 
connected  with  the  partnership.  ^  IJe  ifaay  therefore  dispow-of  the  whole,  or 
any  part  of.the  pera%al„property  belonging  thereto  in  like  manner  as  if  he  were 
«)le  owner.    So  all  tfafi^ctions  by  «  partner,  as  agent  of  the  firm,  will  bind  the 
firm.    Tjie  contntefoT  co-partneBM|f8  consequently  one  of  the  most  important 
kn©wn  tothe  law.    Hence  at,ia|«prie  express  and  unequivocal  consent  of  all  li. 
the  other  paHnerfc  is  required  mWe  admission  of  new  members.    As  between  "^ 
the  par.nei«^#8refore  it  cannot  be  created  by  mere  operation  of  law,  but  de- 
pends solely  upon  the  fact  of  agreement.    No  thinj  person  can  be  Introduced    "^ 
by"  one  or  c&ore  partney,  inf^     -       -  -  . 
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gibly  iin|ilie4l  fr9Jn  Mtii,  unequirocKl  in  their  nature,  of  All  tho  utfiur  imrtiot, 
Tiiix  ia  tho  Ikw,  and  bchring  this  principin  in  mind,  wo  h^«  to  Qiiquirot  w\^etlh«r  , 
c'vidunco  hnn  boon  plncod  of  rocord  I"^\igtt|M|MtlPS|''^  rtttifioation,  of  this  nct^ 
of 'llt'DJamin  Lyman,  by  tho  ^'''9' JjjflH^H^BPN  If  ftiK^h  nitiSoation  b« 
proved,  tho  verdict  of  the  Jury  m  |lPnHBBiP>^<>v<*'i  '^''■^'^  ^  "^  evidenco 
whatever,  or  iwMenco  to  tlio  cotjll3|f  tncmclict  in  this  particjulnr  finding,  {« 
had.  Bufore  ptooue<linj]^  furthetj^wovur,  in  tlii«  enquiry,  it  i«  right,  that  tlie  '*^/ 
Court  nhould  expnine  the  evidence  in  regard  to  anotlier  important  point  hi  Uii« 
cane;  and  that  i^  whether  ji  Uq  prwed,  by  any  kind  of  cfidonco  wliatever,  that 
this  otfer  of  partiiorHltip  wfiA  ever  accepted  by  Mr.  ^^'^SS^tHltttttHl^  ^^  make 
that  acceptance  known  ,|«  the  firm,- or  in  any  way  ii^iJwiPuMn  or  ih^fimH*,It  'W""- 


will  bo  rocolleoted  thiit  ihe  letter  written  by  1i. 

1867,— and  it  i*  prctoM^*;^  that  the  riaintiff  answered  it  by 

following  day,  that  il|[^.6(h  April,  1857— this  may  or  may 


ate  tlfb  4tb  April, 
a  letter  -dated  the 
jjot  bo  true — tbfi 


•^ 


-^l^^lonrt  ia,  not  6all«^  upfln^  taXdisouHB  morat  probabilitioa,  or  u>  appreciate  the~ 

"▼aluepf  oonfliotiiwinrlHtlnpuons,  which  escape  the  ingenuity  or(egal^i%nment 

bui  «»  A  ifiiatl^r  oRHt  ftieng  is  no  proof  whatever  adduced  to  prove  that  tbfet' 

letter  o/the  6th\^mttr4&^  **•  «vor  wrUtcn,  jhths  over  sent  to,  or  received  by 

the  firm  of  Lyiil^nu;  SaVage  «fe  (5o.  or  even  Benjamin  Lyman  himself.    A  young 

*  gentleman  by  thKi  name  of  Sp<^o  wa»  examined,  by  iho  Plaintiff'  to  prove  tbaf 
such  a  letter  of'-acfieptancc  ^as  written,  and  his  own  Wflfds  will  demon.%trate  \ 
th^  value  of  his  ovideucd  in  tijis  particular.  „  "  Kuew  Pwntiflf  in  1857 — Knew 
of  iiis  receiving  ^  letter  from  Defendants.  PlaintiiT  brought  the  letter  to  wit- 
DCTs,  M'ho  saw  a  draft  of  the  jredy  in  J,807,  shortly  after  he  first  saw  the  said 
letter  from' LymlkJmil. Savage  &  ^  ;  Witness  saw  Flaintiif  in  tiie  store  on  Sunday, 
and  Plaintiff  said' '  there  is  py  anslMI  to  tboNr  letter  lying  on  tho  desk.'  This 
was  shortly  after  my  seeing  tJie-letterto  Lis?  from  Lymans,  Savage  Vfe  Co. 

(7roM>^<a;amtnc(i;—"  Plaintiff  shewed  witl^ess  theiit^draft  of  lijs  reply  shortly 

•  -after  his  receiving  the  oi-iginal  letter.    Cawiot  H|y*ho|t  long  aftar.  ^he  letter    ' 

t  speak  of  as  having  been  pointed  out  to  mei^by  Flaitttiff  wiis  point()d  out  on  ~ 
Sunday.    N6'no  of  the  firm  wei'e  P^ttM^t,  nptjjgiy  in  tli||  empldy  of^LymanS, 
Savage  &  Co.    Plaintiff  had  tfie  ktif^  the  prei&ises  ttnd  was  apparently  in        < 
(Charge  of  tbem  on  that  .day.    Witnetf  'did  not  foad  the  letter  lying  on  tbe  d^k,    ,„ 

■         - "^    -  •      •        •    liin-  ^:. 

'after '«• 
the  '6th  April,  1857,'  tba^fritDoss  saw,  the  letter  lyings  on' the'^^^°PiaiQt^4li# 
pointed  but  ^|rim."    -\  "^    *-^  *       ^       SjJl^^^ 

Mt.  Spen'be  says  he  ne^^r  read  'tbs^origiiial  but  lMl|P^d  ibe,  <x 
biniJby  PI«intiff,  -^otb  pistties  seem  tw'SKii^  in  s;j}|j|yg  J^gEly  gf  |,bo  char, 
acter  and  credibiW  <rf'5!jhi6  i^tncBs;'  an^,'t|»eref6re^ping"f|e  fuHest*  weigh*,  ta 
"'lis  testimonvif  art  Ijpuncl  to  _«ay  that  tUei*  is  r " 

'w^evereQMTeiiBtencigot  this -letter  #f^c«jptai;ce..  The  n^ost  tbat  can  be 

''saidn^  thjj^otheiMr: exists  a  pi^^umption  that  sueb  a -letter  was  written  as  Ht 

SpencVi^' evidence  seems  to  impljr,,,  But  this  presumption  is  refuted  by  the  tes- 

Uiaotiy  oC  Jlr.  CUr^  book4ceeper  of  tb'iQfirmi.andof  Benjamin  Lyman.    Mt. 

Claire  sa^s  :-^^  .As  book>kiieper  witness  bad  Bccess  to  all  books  and  lettera  to  or 


Guarg«  oi  iiioni  uii  lunk.uiiy.      vv  >(:M*'^  ^*^  ""''  V 

but  has  ^d  the  ^py  shewn  to bim  PySSHjft^'    ^t  was  pointed. put  ,bi 
tiff  as  being  the  l«ter.    To  the  best  of'*fS|^kflowledgc  it  w^  the  Sund 
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from  »nil  of  th«  (Inn.  Wm  ounatantly  in  tlio  offioo.  WitneM  never  heard  of 
th«  l«3tU)r^f  ilato  the  fith  April,  1887.  N«»«r  mw  it.  Only  heard  of  it  m  few 
days  li^.  IIiwl  luch  »  letter  b««n  loft  tying  on  the  otllco  d^nk,  witno«H  would 
certainly  htivo  »e«n  it    He  thinki  ho  w«mld  have  aoen  it.'k  l«ft  lying  na  Mr. 

II^BCO  tayit.    It  ia  his  btuinoss  to  put  away  papera.     Aa  they  Mfiomulato  thoy 
*re  flj»l  away."  i  • 

Mr;  ilonjiitnin  Lynmn  aaya : —  W 

««I  did  not  roceire  anyjettor  from  Tlaintiff  of  date  the  6th  April,  1867.  I 
4ld  not  aeo  ^(rfrTlottor  lying  on  the  office  deak.  The  flrw  did  not,  to  my 
knowiedgo,  recede  auch  a  loKer.  I  never  read  such  a  fittor  or  liaw  it,  nor  liMrd 
of  it  till  a  day  or  two  ago,  when  my  lawyers  shewed  me  a  copy  aflh."     ' 

'     The  letter  here  referred  to,  and  o/  which  an  alleged  copy  is  protlucod,  is  In 
these  w«^b:—  (. 

^  '       "MonTRiAL,  8th  April,  188?« 

,^  ^0^$.  Ziffnanf,Savage  A  Co.,  Montreal:---     ^  "W'^ 

**  Dear  SiBa,— In  reply  to  yours  of  the  4th  inst^e  present  is  to  say  thai  I 
accept  your  (jffer  of  two  hundred  pounds  per  annum,  and  five  per  oent.  on  the 
profits  of  yoill»i,busineHS  for  two  years  from  this  date,  afU-r  which  time  you  are 
to  admit  me  a  partner,  upon  terms  mutually  satisfactory.  ^ 

•*  Youra  truly, 

%.,  4-         «T.  S.  HIGGINSON. 

name  <3^  course  t<)l  apixsar  in  the  firm." 


Had  pr: 

niato,  or  abou 

acceptance,  it 

the  present  c 


offered  tiiat  this  letter  had  been  written  on  th«  day  it  beara 

at  time,  and  that  the  firm  had  th^n  received  it,  soch  a  formal 

be  conceded,  would  have  had  a  very  serious  significance  in 

as  a  matter  of  fact  the  Court  doei  not  find  in  the  evidence 


ailduced  afny  proof  thay|^  a  letter  was  ever  written  at  the  tkne  it  pnrporto  to 
bear  dat  or  at  »ny  tim^ping  the  two  years,  or  that  it  was  sent  to,  or  received 
by  the  firm  of  Lymani^  Savage  A  Co.,  or  Benjamin  Lym,an,  and  we  look  in  vain 
for  any  othof  teatimdiiy  to  shew  th«t  the  Plaintiff  formally  or  ezpreialy  accepted 
the  proposed  offer  of  "Benjamin  Lyman  to  become  a  partner  in  the  firm,  befote 
'the  expiratiopMjf  the  two  years.-  It  is  quite  true  that  he  remained  in  the  De- 
"^ftodants'  empltfy-ireceived  the  £200  per  annum  and  6  per  cent,  upon  the  pro- 
fits.  It  results  cleariy  from  those  facts  that  so  far  ho  did  accept  the  offer,  and 
it  miiy  be  urged,  with  some  appearance  of  truth,  that  the  acceptance  and  com- 
,  pliance  with  part,  was,  or  was  equivalent  in  fact  to,  an  acceptance  of  the  whole. 
The  jury,  no  doubt,  thought  so,  and  that  so  far  as  it  was  a  contract,'  it  was  com- 
pleted and  rendered  binding  upon  both  pArtiet,  and  the  Court  is  of  opinion  that 
in  so  far  an  the  acta  of  Higgrinson  tend  to  prove  an  acceptance  of  the  whole  con- 
tract by  him,  the  proof  of  tlese  acta  was  evidence  to  go  to  the  Jury  and  that  it 
was  their  duty  to  appreciate  that  testimony.  It  would  be  going  too  far,  there- 
fore, to  say  that  there  is  no  proof  of  the  aeceptance  by  Mr.  Higginson  of  Benja- 
min Lynoan's  offer  of  co-partnership.  Assuining  however,  that-thcre  was  the 
tacit  acceptance  contended  for,  it  could  only  be  aucb-ii^regard  to  *Benj«m4  Ly- 
man  unless  it  be  proved  thft  th^  other  parjtners  w<jre  aware  of  the  letter  of  the 
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IIiiaiia«m.  4Ui  of  April,  l8ft7,#ritU!ii  by  th«ir  fmrtnor  Danjamin  Lyni»h  iin<l  of  the  off«r 
lomuwctal.  of  ft  |)«r  wM  on  profiU  tml  ot  tho  pronpoctivo  purtiierHhip  tliordin  <>onUin«<l.  It 
WH»  nrg««l  ill  argument  by  IligginiuD'a  counnol,  that  wo  iniiat  Inforor  prflauint  > 
tho  othor  p«r«nara'  knowladga  of  tho  offar  of  p«rtnanihip  and  o(  tha  fl  jHir  cent. 
profiU  from  th«  fart  that  th«  riaintitTa  aalary  waa  raiaod  to  £200  por  annum 
aflor  the  4th  April,  18fi7,  and  that  ho  rflmalno<l  in  llioir  employ  during  two 
yeara.  Now  the  Court  la  of  opinion  thnl  ov«m  in  the  abkonco  of  all  tividunce  tu 
4.'  tlie  contrary,  wo  could  preaume  no  auoli  thing,     No  legal  praaumption  or  tnfer« 

cnce  of  fact  could  arlMo  hero  and  for  tliia  aimple  rcaaon  :^-<-Th«  efigagument  of 
Mr.  IliggiuHon,  by  tho  nefilor  partner,  for  two  yean  nt  £200  per  annum  bound 
■  the  flrin— tlusir  accjuieiwonoo  waa  not  necettary— th«y,  aa  a  firm,  were  l)ound  in 

law  to  fulfil  that  engHg«inOBt.     If  thia  part  of  the  contract  required  their  ratitic- ' 
ation,  and  they  hiul,  ratif]<>d  ft  by  paying  liltn  £200  a  yei^,  a  pruaumption  might 
arine  that  they  had  ratiflod  tho  entire  engAtfoment.    Thoro  ia  an  obvioua  dit* 
tirtction  here,  and  one  wo  muat  not  lol«  •ight.of.    Tho  (^otirt  miut»  aa  ft  maitar   J 
of  law,  regard  thia  engagemont  to  pay  A  per  conL  on  the  proAta  and  the  offer  of 
»  partnonthip  aepnratoly  from  the  hiring  of  the  rialntiflf  for  two  yonni  nt  £200 
pbr  annum.  And  Hiipposo,  an  wu  must  in  uxamiiting  the  force  of  prosumptionfi, 
find  the  applicability  of  evidence,  that  Mr.  Benjamin  Lyman  had  dfiored,  without 
the  snnulion  of  the  Arm,  0  per  ouiit.  on  profits  and  a  partnership  alone,  would 
complete  silence  and  inaction  upon  that  engagement,  ri^iao  a  prosi^mption  in 
law,,  or  in  fact  that  tho  other  partners  had  ratified  the  engagomuht?    Assuredly 
.    not.     And  tho  Court  is  of  opinion  that  this  is  undoubted  law,  even  if  they  were 
ftwaro  of  such  an  agreement  having  b<ien  entered  into  by  their  partner.     Silence  - 
and  inaction  during  tho  period  to  the  time  when  tho  contract  was  to  take  effect 
is  not,  in  a  case  like  the  present,  a  ratification  of  the  contract ;  and  no  prosump- 
tion  of  acquiescenco  is  legally  deducible  Arora  such  silenoe  anid  inaction,  even  if 
they  were  aware  of  the  existence  of  such  an  engagement.     But  let  us  onquire  a 
little  further  intQ  this  matter  and  examine  tho  evidence  touching  theii?  know- 
•   lodge  or  ignorance  of  Benjamin  Lyman's  letter  of  tho  4th  April,  18fi7.  ;  At^d 
first  as  to  the  6  per  cent,  respecting  which  •  good  deal  h(Ui  beert  said.    Thia  '" 
credit  of  6  per  cent  to  Plaintiff  was  never  entered  in  the  books.    Mr.  Plare  tlio 
book-keeper  says  he  became  aware  of  it  only  in  May,  1860.     The  charge  was 
made  in  the  books  of  the  firm  in  1860  and  was  then  oh«ig«d  to  Benjamin.Ly* 
'  man  because  the  other  members  of  the  firm  objected  to  it    Benjamin  Lyman 
says.    "The  first  entry  made  in  the  books  of  tl}e  firm  with  reference  to  the  6 
percent  was  made  in  1800.   His  pt^rtners  knew  notliing  of  it  till  about  the  time 
that  Plaintiff  demanded  tq  be  admitted  into  partnership  and  was  refused.    The 
firm  was  sued  afterwards  for  the  6  per  cent     After  suit  I  and  Mr.  Chre  made 
up  the  funount  to  the  best  of  our  ability,  and  «re  decided  that  if  the  amount 
;  was  not  accepted,  the  Plaintiff  might  go  on  with  ilia  suit.    The  amount  $1,200 
was  accepted  by  the  Plaintiff  and  was  charged  to  mie  individually  on  the  ground 
that  I  had  promised  it  to  Pkintiff  without  mj  partners'  consent^  and  that  they 
were  not  responsible."     ,       ' 

:    It  will  be  remarked  that  the  payment*  of ,6  percent,  wm'  niAde  by  Benjamin  - 
Lyman  liimself  on  the  18th  May,  1860,  after  th«  action  was  brought,  taA  appeo* 
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l^ynan.    That  hft  ••rtuen  w«r«  ignorant  of  hi.  munummul  to  u.v  il.    r  ,  ^TT* 

«-.t  i.  by  €1^  ...H  by  nil  tha  ciroum.Unoi,,  n,I«tiv„  to  iblTrZof  flm 
.  Ojnt.  M  prov.,I.  k.  In  tbe  opinion  of  (lu,  Court.  conclu.ly :  unl«.  i„d««d  Z 
dlj«.rd  th.  whoU  .t«t«,riont  M  *  tl-uo  of  f«U«bo<KU  from  beZir^  .^ 
Wh  cb  notbln.  In  tb«  d.„r«ot«r  of  tbo  witn«M.  or  on  tbc  Jrd  w  utS  !  "^' 
lb«nMtoU.o,«rtner.bip.  Mr.  CUre  nam  b,«r.l  of  it.  Mr  lS„^„ 
njvo,  ,poko  to  him  of  it  .„d  II.  Lym.n  .wnr.  tb.i  hi.  p.rtn«r.  knew  notZ 

•hip  he  i«  met  by  a  peremptory  roAisnl  on  tbo  part  of  the  firm   ...  i     '!  .    ;t  • 

,B.Lym.„.     fh.  Court  b«  no  he.it.lion  in  .aying  that  .ucb  « 'fl,.di„„    ^Z  ^ 
only  without  evulenco,  but  contrary  to  tvidonoe.    That  th«  verdict  1^  .hi. 

,10  dwell  at  length  upon  tl...  part  of  tbo  ca«,,  becan.o'' the  Jury  who    ZS 
thw  vorclict  was  compo««d  of  men  of  high  character  and  creat  L7iL  . 

In  deciding,  ^  I  feel  bound  to  decide  tl!at  tbclTdL  iJToLrarv  r      n  ""'^    ' 
it  i»  proper  that  the  partien  in.mediately  interested  rtbiVarfoId;      t* 
fUIly  aware  of  the  rfround.  upon  w^ch  fhi.  Judg.ne«t  If'roZ.tu     '  ""'*      ' 

Tlie  Court  in  confirmed  in  tbe  view  hero  taken.  ina«mucb  lu  if  t.  .      .•       . 
by  thccha.^oftbe  honorable  and  learned  Judge  X    riL  h  u  ^^^^^^^  . 

.ntirelycono«rintheopi„ionheexpresu.di„bis^ba;;^lt^^^^^  ' 

The  flmt  finding  of  the  Jury  being  thus  disposed  of,  it  is  obvious  tUf  *u 
remaining  seven  finding,  sharethe  same  fate-they  can  okr  „o  obstLL ?    , 
setting  aside  of  the  verdict  >«  ioto,  but  it  is  prbpe'r  thaJI  Cour  tl  ,ff:;■ 
«omeobservationsrespecting  the  last  finding  of  the  jury  assessing  he  dal^a^ 
and  in  domgso,  ,t .»  necessary  to  advert,  not  only  to  the  avideL  hnZ^T 
;the^legations  of  the  PlaintifTs  dcclaraUon,    TheLtractrthTs  .'et     t       "^ 
.■^    And  whereas  heretofore,  to  Wit,  on  or  about  the  4th  day  of  ApriL  issV   «t     ■ 
tbe  .«,d  city  of  Montreal,  by  a  certain  writing,  .o«.  ,eing  privJ^l    \         • 

flnnof  be  «.d  firm  of  Lymans,  Savage  A  Co.,  the  Defendants  undertook  and 
dec  ared  hat  they  would  allow  the  Plaintiff  £200  per  an^nm,  a^d  Z^yel' 
cejUon  the  profits  of  the  business  carried  on  there,  to^wit,  in  the  saTd  c  ^.^ 
M<JlftreaI  for  the  next  two  years,  to  wit,  after  the  At»,of  the  said  wri  in!    /»      (  / 
which  tim,  to  wi,  after  the  expiry  of  the  ^^fmr^:C^ tlT^^^^^^^  V 
pjredo.  the  fourth  of  April  last  past,  to  wiJ%ofSey  agreed  to  ate  the   ^ 
rla.nt,fffts  a  partner  into  the  said  busine*.  ofVoefendants  which  writ  „      * 
1.  herewith  produced  to  .form  part  of  these  present."    ThTl,  .^J^»^ --- 
^ation^llowing,  that  the  connection  was  inLded  to  ^Z^::^Z:  _    ^ 

.  ^W  f^'V'"*™*^  "^  P«'P«^"i'y  '» the  c6-partnershlp  we  h,^e  not ! 
«  woM  aboot  the  term^and  conditions  of  the  pn,posed  association^and  on 
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boking'at  tho  papor  writing  of  which  jwo/crf  i«  hens  made-^we  fititl  that  not 
only  were  no  terms  AUfhatover^  agreed  upo^  or  mentioned,  but  that-  they  were 
tQbo8iibs«qnontIy  determined  upon  to  tho  mutual  satisfaction  of  both  parties. 
The  allcgatroiyiofvthe  declaration  leave  us  completely  in  the  dark  upon  tfeis 
esjentiai  point  and  the  letter  but  increases ,  tho  obsturity,  except  in  this  that 
it  demonstr^es  tliat  the  ternas  of  the  connection  were  to' be  the  Bubjf(^t  Of 
future  negotiation — and  that  as  a  matter  of  fact  the  conditions  .wore  exprfe^sty 
left  unsettled — they  were  reserved  by  the  very  terms  of  the'letter  for  future 
adjustment,  and  were- to  be  .arranged  jio  as  tobe  mutually  satisfactory.  Noav 
what  is  the  present  action  brought  for  3  For  the  recovery  of  damages  resulting 
'from,  the  bceach  of  this'  alleged  contract.  And  what  are  the  damages  claimed  i 
For  loss  of  prospeetive^roflts  only.  .    " 

•  lit  order  that  there  may  be  no  hiisapprehidnsion  upon  this  important  point,  I 
wjill  quote  the  very  words  of  the  declaration  : —  i;  ii  .'>       ^ 

"  ,J^  And  the  Plaintiff  avers  that'^ by  the  said  refusal  of  the  Defisti,dants  to  admit 

'  his  as  feuch  partner  he  had  been  deprived  of  profits  and  advjipt^ges  aAd  of  pd^ 

^  sitjon  resulting  from  being  thereby  established  in  the  best  and  most  6xtensive 

establishment'  of  the  kind  in^  Canada,  and  has  suffered  injury  and  damage  in 

all  fo  the  amount  of  £G,600  currency  and  upwards."  .;*  > 

Is  quite  t^ue..  that  in  a  previous  part  of  his  declaration  he  says  "that  rcli^-. 

ing  oa-  this  agreement  he  refused  o'tlier  advantageous  offers  " — but  he  Soes  not 

assign  these»r€JiPasals  as  causes  of  damage,  nor  does  he  claim  indemnity  for  such 

Jbst  opportunities  Of  improving  his  fortunes,  but  exclusively  aiid  expressly  for, 

•loss  of  future,-pro.sp«»ctivo  profits  in'  the.firm  of  Lymans,.  Savage  &  GOj.",  and  for 

^this  alone. ' .  ^      "->,•      '•_«<"•■ 

B^pw  let  ue.enquitcjnto  the  nature-6f  these  damages  and  consider  th^  (Hi^sibi- 
lity  of  adjusting  tBfem  under  tl^se  allegations. 

It'is  perhaps  ilnQecessary  to  say  that  in  a  c^'sc  like  the  present^, there  can  be. 
neither  noipinal  nor  vintK^tive  damages.^, ,,Jhe  loss  must  hs  determined  by  the 
plain  process  of  figurSs,  and  the  damages  jfixed  withsssortiething  approachibg  to 
arithmetical  acCeuracy-rthcy  may  amount  t<b  more  or  less,  according  to.  the  judg- 
ment of  the  ju^  but  there  must  l^e^a'^^basia^n  which  the  award  is  to  r«st,and 
i  a  calculation  susceptible  of  some  kind  of  analysis.    Now,  neither  under  the  alle- ' 
•  gatioris  of  tjie  Plaintiff's  declaration,  nor  Upon  the  evidence  adduced  kad  the 
Jury  any  such  basis,  noV  had  they  any  ni,eans  of  making  such  a  calculaition  of 
the  damages  claimed., ^flt  is  not  alleged  nor  is  it  proved  (in  fact  iteould'H^ot  be> 
proved)  whethej"  it  was  money  or  labour  and  skill,  the  Plaintiff  wasjto  contri- 
bute.   No  am9unt  is  mentioned  or  proved—nor  any  raentibn  of  skill  and  favour, 
as  his  contribution.    It  is  not  alleged  nor  it  is  proved  what  share  of  profitsl? 
he  lost;,  Now  holding  as  we  must,  with  this*' declaration  before  us, that  loss  of 

tfits  alone  are  claimedfedMBf"'ai3>r  how  could  the  Jury  award  £1250?.   To  . 
it  share  of  the  prcim?li^t^is*si)|m  iequivaleft?  With  this  statement  of  hi^'. 
case  an(f  this  proof  in;«upport  of  it^  how  could  the  Jury  .find 'thatbeJost'£liiit)  ^^ 
,  when  he'omits  to  teU  them.lh«^roportibi»--€l(%B^profitabe  was  to  receive!  Ife>/ 
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.  fatally  defocUve.    Whether  t£e  I088  of  proflte  be  accrued  or  ,pro«pe(Stive  th«  Hteta«B. 

«a^o  Insuperable  difficulty  prcwnts  itself.   .The  action  in  qo  brought  and 'the  t^^A 
evidence  .8  of  «.ch  a  character,  that  no  le.al,  no  intelligible  adjudication  of  .    - 

damages  could,  or.n  the  opinion  of  this  Oo^  can  ever  take  place  in  tW8cau«e. 

In  a  case  no  only  analogous  b«t-8i,^ilar  to  thisquef  Justice  Abbott,  afterwards       ' 
Lord  Tcntordon,  gave  h.s  opinion  in  the  following  terms :-"  He  was  of  opinion 
tbat  the  acfon -was  not  maintaible  trt  the  absence  of  evidence  tq^shW  theterms    ' 
apon  which  the  parties  were  to  become  partners,  and  said  tbat  he  had  never    ' 

•.heard  any  instanee  in  which  such  an  action  had  been  supported  without  proof   ^^ 
Qftheterms."    This  was  the  case  of  Pigca  v^  Cutler,  and  has  notj  as  ram 

.    ai^re,  been  ovcmUed.    The  casein  0.  Bingham,  cite4  by  the  Plaintiff's  Ci>uii:  '  i 

sel,  IS  entirely  different  from  the  present.  ,  " 

. '  *!.  ^^''''  'H'  ^^^"^  **"  ™*^  '*"''*  only.^und  law,  but  from  pure  necessity  and 
the  plainestr  dictates  of  common  seifte  is  entirely  conclusive.  For  alt  these 
Reasons  combined  and  in  view  both  of  the  pleadings  and  the  evidence  adduced 

*  *»>«  ^^'ft  M«P'n'«n  that  the  motion  to  set  aside  the  findings  *)f  the  Jury  and    "* 
to  dismiss  the  action  must  be  granted,,  and  the,  aotiotr  is  dismissed  accordindy 

;      WltheOStS..    '.■-  ,     ..  _^'  ■  '-..':'<     .::■::■   ° 

Itonly  refhains  for  me  to  express  my  oUigatidns  to  the  Couhsfel  who  argued 
this  case  ^th  on-behalf  of  the  Plaintiff  ;a«d  the  defendante.  for  the  learning  and 
rcmarkablrabihty  with  which  they  urged  thei^  respective  pretensions,  from  which   '       '  "     - 
faave  received  much  assistant  4n  my  delil^erajjons.;  ^      , 

-^Theju^mentasinotiwS  wasasfollows:?:  ;    ^  '  • 


m 


i-C^J'^r*  leaving  hoard  the  parUes  by  their  coinsel1.pon  the  Defendant^ 
,j|nQtiofiof  theJOth^  ,n|^_T^t  thcJUerdict  and  finding  of  the  Jury  ih  this 


^„4,.o.  -    J    M    -J,    W^     'm.    '"^-'T'^'^i'  """  ""uiug  01  ine  Jury  ih  ttiis 
r^f  "?"5'°*  mte  ol^he  llh  day  of  November  inst,^#  thB  trial  ,of        ^ 

•!i*vfe-?  "T''^  «et  aside  and  be  djsfe^^rded,  and  thereupon,  not- 
r;*!g$fte  ««!f  T^^'li^t.^nd  findings;  tliat  the  declaration  aftd  action  of  the 
1  iMh^iff  berlj|||e^smi«i«0  wi^tU  costs ;  having  examined  the  .proceeding^*  evi- 

,— tM"   tl»^ 'said  cau^  the  verdict  and  finding*  of  tW  Jury  '     ' 
and  upon  the  whoTPaelibcrated ;  ponsidefing  that'it  appears  bdth  by  the*parole '         ' 
teshmmy  adduced  by  the  Plaintiff  at 'the:  triaf,  and  also  by  the  paper  writing-         % 
by  him^roduccd,  a,  his  exhibit- ^No.  1,  puiportiug  tobe>  lettJlJTitten'and    "    '"„ 
|.gncd  by  thefirm--Lymans^  Say^gc  &  Co.,  the  Pefendant^  biit  Wovcd-to" have  ^  ' 
bee?  wntten  add.-  siW  witho^Hheir  aathority  or  knowledge,  and  addressed  *     ' 
to  thenaintiff,.that  no>gal  or  binding  conl^act  was  thereby  entered  into  be- 
tween the  Plaintiff  ^d  ^hetmdmt^mf  commercial  firnrbr  otherwise;' con- 
«der.ng  that^therc,^  i^  evidence  whalfcVer.of  any.^ontract  between  the'  Plain-     ,         ' 
,MandtfjeD«a^8toata,it^ePlaintiffint«J^?rtne^.8hipinthemanneraiid  '         .  • 
fornialll^ed  arfd  set^h  in  the  PlaWirs  declaration ;  considering  that  fte  Plai^^ 
tiff  8  action  is  brought 'to  recover  of,  and  fi-om  the  said  defendants,  %mafies  re. 
sltingfrom  the  breach  of  the  alleged^contract  or  offer  toadtaiithe  Plaintiff  into  - 
partnershib,  stated  t^have  been  eiitered  into  between  the  PlairiM  and  B.  L^man"  '  ' 
actincr  therein  fnr  fKnT)n£knrlar.fo  o-j  „i- ^^L    .<•  ii     V^  »     ,     .   ■.     i.     ^ 
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■^  actingtherJein^for  the  D^dants,  and  al»j  one  of  the  Defendant,  in  ^i's*Xu8e,  <     '^  ^ 
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claimed  by  the  Plaintiff's  action,  and  by  hitto  declared  to  have  resulted  from  the    , 
loss  of  Tutur^  profits  in  the  firm  of  Lymans,  Sav'age  &  Co.,  and  exclusively  for 
^timages  so  resulting  (o  the  Plaintiff;  considering  that  it  doth  not  appear  by  tha  ■, ' 
allegations  of  the  Plaintiff's  declaration,  nor  by  the  evidence  adduced,  what  were 
or  were  not,y to  be  the  terms  and  conditions  of  the  proposed  co-partnership,  al-   u^ 
.leged  to  h&i^  been  agreed  upon  between  the  Plaintiff  and  the  Defendants ;  oon- 
sidesring  that  it  doth  not  appear  by  the  allegfitions  of  the  Plaintiffs  declaration, 
nor, by  the  evidence  j^dduced,  what  sum  or  amount  the  Plaintiff  was  to  bring 
into  the  capital,  slocks,  or  co-partnership  of  the  Defendants,  Lymans,  Savage  &  ' 
Co,,  or  what  he  was  to  contribute  thereto  as  a  partner ;  considering  further,  that 
H  does  not  appear  by  the  allegations  of  the  Plaintiff's  declaration,  nor  by  the 
evidence  adduced,* Svliat' was  to  be  the  Plaintiff's  share  or  proportion  of,  and  in 
the  future  profits  of,  the  said  firm  and  co-p/irtnership  of  Lymans,  SaVage  &  Co., 
considering  that  without  the  allegation  and  proof  of  what  ihe  Plaintiff's  share 
and  proportion  in  such  profits  were  ,to  be,  no  action  sjich  as  the  present  could  or 
can  be  maintained  in  law  ijibt  cduld  any  legal  verdict  be  rendered  therein,. , 
awarding  damages,  such  as  arc  claimed  in  this  cause,  to  the  Plaintiff;  seeing, 
therefore,  that  the  1st  and  the  8tli  findings  are,  and  each  of  them  is,  contrary  to 
law  and  to  the  evidence  adduced  in  this  cause)  and  considering  that  ^he  2nd, 
3rd,  4th,-^Stl),  6th  and   7th  finidings  of  the  said  verdict  are  «niirely  void,  null ' 
inoperative  and  of  no  effect  in  law,  and  must  be  overruled,  set  aside  and  re- 
jected, doth  grant  tlie  said  motion  of  the  said  Defendants,  and  in  consequence    ■• 
the^aid  verdict  and  findings  are,  and  each  of  tfiem  is,  hereby  set  aside,  and  the 
Pl{(intiff's  action  is  hence  dismissed  with'costs— cZt»<rai<  in  favour  of  Messrs.  " 
Abbott  and!  Dorman,  Attorney^  for  the  said  Defendants."  '  s- 

Cross  and  Bancroft  (or  V]amt\S. 
;  F.G.Johnson,  ^.Gl,  Counsel  V  #         '  ,    ' 

•  .  ^i6o«  ont?  ijp^an  for  Defendants.  '■^-        fc-  '■:- 

Bjsihune,  (iioansel.  ^*      i      ^  '  ,    •! 


MONTREAL,  15  MAI,  1860.        . 

■•    -  ■      '      ■    ■  ■  ,       ■  ■    -     ,  ■    ■  '  ■  ■  ' 

'.  ~  Corfim  Monk,  J.  '. 

-  .      ■    ■ ,  ,    ■  f .  ■  ■  ■■ ,  '  fti 

;•  ,^;;  No.  1766.    '•  "    .        ■  '■         ■:  \ 

--"-■;  ^-T.."\~"*-     ^^        "^' /'      -^'--^r- ':■■-■■  Bleau  v&  Biliv&w.     ."V*;-"   .  -'      '7    "   '        - ---- 

<■:  Jug6,— lo.  Que  l'h6tellier  ou  Icmaitre  de  pension  ne  peutretenir  engtgeles  effete  de  son  pensibni 

.  •       ':  naire  pour  la  pension  de  ce  dernier,  loraque  ce  pensionnaire  est  au  mois  ou  &  la  semaine. 

'   iio.  Que  la  loi  n'accorde  ce  priviUge  qu'au  maitre  d*h6tel  sur  les  malles  et  effets  d'un  p<ileiin,>ou  d'un 

voyageiir  ou  d'uji  passant. 

"  ?  .  L'action  du  Demandeur  6tait  unc  saisie-revendicatipn  ayant  pour  objet  de 

revetidiquer  unc  valise  contenant  divers^  hardes  de  corps,  la  prppridt^  du  De- 

if    ¥    '^  mandeur  laquelle  le  D6fendeur  gardait  en  sa  possession  centre  le  gr6  et  la 

:'  /I         yolont6  du  Delnandeur.  /  ,  •  ] 

,'  >v;      -^  Le  D6fendeur  plaida  qu'il  gardait  en  sa  possession  les  /usdits  e&ts  i  titre  de 

•    \   ^ge,  q"ue  le  Deman4eur  avait  occupe  une'chAmbfe  dans  sOn  hAtel  et  qu'il  Ipi 

•     '     '     devait  un  certain  montant  pour  frais  d'hotelage  et  qu'en  se  refusant  sous  lea  cii;- 
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Constance^  de  laisser  lo  dit  Demandeur  enlevor  ses  susdito  eflets,  il  n'avait  fait 
.  W^oser  du  privilege  quo  lui  accordo  la  loi  en  paroH  cas,  et  que  de  plus  il  aurait 
^  hi1-m6ine  saisi  los  susdits  effets  pour  aes  susdilsirais  d'h6telage. 
*       Le  Doraandeur  ropondit  i  ccttc,  defense  que  la^loi  n'accordait  pas  de  fel  pri- 
vilege au  Dfifondeur,  attendu  qu'il  elait  un  pensionnaire  pornrtinent  chcz  le  D6fen- 
deur  et  qu'il  ne  pouvait  pas6tre  r«ng6  dansla  catfigorfe  des  "  p61erin«et  voyageuni.'' 
La  preuve  dta^lissait  qpe  lo  Demandeur  pensionnaiUu  mow  chez  le  D6fendeur. 
Le  D^fcndeur  invoquait  au  soutien  des  pretentions,  par  lui  emisea  dans  sa 
defense,  I'artiole  176  de  la  Coutume""de  Paris  qui  a  traitiiu  privilege  des  h6tellerie8. 
La  Couc  par  son  jugement  a  declare  <iuo  I'article'de  la  Coutume  de  Paris  cit6 
par  Je  Defendeur  au  soutien  dd  ses  pretentions,  ne  poiivait  ijans  ee  cas  rccevoif 
son  application,  vu  quo  eto  n'^tait  p»8  le  cas  d'un  p61erin,  ^oyageui'  ou  ^ssant 
contemple  par  c€t  article  de  b  Couttfme,  mais  bien  colui  d'un  pensiOnnaire  au 
.  mois  oak  la  semaine  pour  lequel  la  loi  n'accorde  pas  de  privilege  k  rhfttellier 
ou  au  Itfi'altre  de  pension.  ,     . 

-a.  St.  Amand,  pour  le  Demandeur.  ' 

It.  Bitovtmay^  pour  le  Defendeur.     .  ' "         *     •  •  '     »    » 


Hacfltflam 
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V^«   MONTREAL,  BOTH  APRIL,  1860. .      '. 
:'  Coram  Badoley,  J. 

No.  1830. 

Mac/arlane  vs.  Biliveau. 

Hbid:— 1st.  That  in  an  action  commencecl  by  Capiat  ad  kespondendum  and  wherein  Judgmout  hat 

been  rendered  declaring  such  Gupta*  good  and  valid,  a  Cajaias  ad  tatUtfaciendum  wiU  issue  on 

proof  by  Plaintiff  uptitloning  that  the;Derendant  under  bait  has  not  according  to  thftlg  Vict'  'dh 

48.  firled  in,the  P»p^^wpt»ry's  office  a  statement  un^  oath  of  aU  hia  credits,  mo^y  »nd  eflWls 

_ ,      and  such  IWfch^t  *ra.be1mprisoned  f<»a  apacfii^'thno  at  the  discr«Udtt6rwi6ou*no«fri. ' 

vCeeding, ope  year.  ''   •'-      >  r,  ,  ^i  .       ■       ^  ,  rv        '" 

'Snd.  That  Defendant  need  not  lUTe  notice  of  sttch  Petition.  J  "  .  "%■  •* 

.Action  by  saisie-arrSt  ^vant  jqgemeirt  and  qjapias  ad  RespondeWum  b/ 
Plaintiff  against  Defendant  under  the  22  Vict.,  ch.  6,  sec.  48,  writs  issued  th^ 
20th  November,  1858.     '        .    .     •>  '  #'       T 

.  4^efendant  arrested^and  gives  Jjall  25th  November,  iSSSjtb  BJi^iyf  of  the 
District  of  Arthabaska.  •  ;      -         ",      J         |, 

Special  bail  put  in  the  21st  Decembfer,  1858.  '^  ,  f?    i'  ■ 

•Judgment  in  .favor  of  PlaintiflF,  the  30th  June,  18i9*iecl»ring  siOsro-arret 
and  Capijas  good  and  valid,  &c.,  &c*  ''■'""*■"       -    %  .    . 

-  On  the  26th  April,  1860,  the  Flaind^titioned  the  Court,  sbSwing;:—         . 
The  issuing  of  Capias  and  arrest  of  DSendant  '       •  /    •' "  ' 

The  lurnishing  of  special  bail.     ','     .        -  .  •  **  #, 

'  The  rendering  of  final  judgment  itt  the  cause.       ,  '       " 

^    "That  the  Defewdant  has  neglectaTan^omitted  to  fyle  wiOiin  the  d^'aya 
prescribed, py  law  in  such  easain  th/office  V  the  Prothonotary.of  this  CbOrt, 
a  statement  under, pfttti,  indicating  the  moveia\)le8  aid  immoveables  that  h^pds'  • 
Jpss,  and  the  place  where  Uie  same  are  situated,  in  order  that  the  Plaintiff  taAy 
proceed  to  attach  th^  sftme  by  execiition  and  ulsn  ini^iVntinjy -ty.  •        ^    - 
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lAComptnKie  residences  of  his  debtors  and  the  anaount  of  the  indebtedness  of  each,  and  also 
a5^nt£'  a  declaration  that  he  the  ijeifendant  is  ready  to  abandon  and  give  up  to  his 
itout  ^•n«i»-cre^jitor8  the  effects  and  propeity  in  such  statement  set  forth. 
VadebonoflBur,      ^„j  vijhereas  by  such  refusal  and  omisstotl'and  that  the  jadgraent  in  this 


etiu. 


-3^ 


cause  exceeds  the  sum  of  £20  currency,  the  Pclitioner  prays--^ 
■:.u'      That  a  writ  of  Capias  ad  aatiafaciendum  do  issue  against  the  Iwdy  of  Defea- 
^liint  and  that  he  be  arrested  and  imprisoned  in  the  common  jail  of  this  district 
'  for  a  space  or  term  of  one  year  or  such  other  time  as  this  Honorable  Court  may 
/iprder.  ,  \         .    ■         •  .   * 

With  this  pojjtion  were  fyled  copies  of  final  judgment,  Bail,  Bond,  and  Cer- 
tificate of  Prothbnotary  that  hq  statement  had  been  fyled  in  the  Prothonotary's 
oflBce,  according  to  the  12  Vict,  ch.  42. 

,  On  the„3(|Ui  April  the  Court  rendjg^the  following  judgment : —   • 
...I*  *!The  Court  having  heard  the  PlOTitiff  and  Petitioner  upon  his  petition  that^ 
""  fta,  &o,  consideriifg  Wiait- the»  Defeiiftant  hath  not  fyled  the, 'statement  nndef 
path,  required  undefrth4  jirovisions'of  the  12..Vict.,  ch.  42,  doth  therefore  order 
the  Defendant  to  be  imprisoned  in  the  common  gaol  of  jihaDistHct  of  Montreal 
for  the  period  of  one  year."  ij'       i;; 

iJ.  <fe.  G*:  Za/aBHne,i'fo|i  I^laintiff  and  Petiti6ne)r.      "t!^^i'''p']'":'^'^^, 
^/aritV  <£*J?o»»mt>iWj/?or, Defendant  ■ '  • ' 

Similar  judgments  were  rendered  the  same  day  in  the  following  cases. 
No.    910,  l^enuncfc  vs.  JIfaine.  " 

GUmour -va.  HM.  „  ^  ' 

Hwlonetal.,yi..GervaU.  ." ,  .V,    .;. 


^    No.  1995. 

No.    571". 

(j.A.P.  JR.) 
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MONTHBAL,  24.SEPTEMBRE,  lflJ59. 
Coram  Biiii'wELOT,  J/  ; 

■*  ■-  .  ■     ■         ..•  ■! 

No.  618.  '.*< 

£a  dompagnie  du  Prit  et  d'Umprunt  du  Haut-paeima^^^. 

et  Fad«6(>wcflBu»' e<  aZ.,  OppOsants.  ,  ;  ", 

ug^r-Que  Is  vente  d'uVi  immeuble  iubetitu6  ne  peiit  pas  ^(i^AJpj^is^  t»nt  que  la  suiwtitution  n'est 
pas  ouverte.  *   -i'-  JlJ'^"^'       -  ■•;•>■  -      .".■ 

Par  leur  dppimition  afin  d'annuller,  les  Oppqakwr  Louis  Vadeb(>5C(Bur,  6a  sa. 
qtMlitd  de  curateur  Mgalement  61u  en  justice  k  LcfuisTJoseph  N8pol(Jpn,  autrement 
comTusous  !<  aom  de  Louis  Napoleon  Chef  dit  Vadebdncceiir,  son  fils  mineur^ 
'J%alefii6nt  6mancip^,  commer§ant,  de  la  citd'de  Montreal,  pour  I'assister  aui 
causes,  et  le  dit  Louis  Napol,4oqC^ef  dit  Vadeboncceur,  mineur  ^mancip^  suivant.. 
Ja  loi  et  faisant  commercc.en  la  dite  cite  ou  il  e§t  risidant  et  doinicili^,  alldguaient ; 
Que  par  acte  ret^u  en  la  tSite  cit6,  devant  maitre,  Labadie  et  sdn  confrere, 
'    Notaires  publics,  le  qurftorze  Mai,  milihuit  cent  quarante,  gpan^ois  Chef  dit 
Vadeboncoeur,  bourgeois,  do  m  dite  ^t6,  fit  spn  testament  solennel  et  ^ordon- 
nahce-de  derni^res  vokint^s,  pat  -leqiiel  il  legua  et  donna  k  Louis  Chef  dit , 
'\^deboac«jeur,  son  fik,  ne  de  son  llgitBftw  mariage  aveic  Montane  ftrossesw,  la 
jonkMwmce  dc  tgns  les^iehs  immewbies  qa'il  d^taisaerait^  flon  ^tfci&s,  wiim  e*fa:fe 
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jouimnce  des  dite  biens  ne  devait  commencor  m  profit  i,  dit  lifrataire  qu'amiJtfi-  n-i.„  „ 
lWt,o„deru8«fruitdeam8„,e8-bien8  dans  U  persodnt  de TdTte  D^  ^S*^^^ 

aia  propn6l4  des  d,t.  b.ons,  .1  la  16gua  e^dpnna  aux  enfant,  n^s  et  A  naltre  de  ^' 
SSv'.T"*''  oea,.Wire  du  legitime  mariage  de  son  dlt  fils  Lol 
^V^lItctS:^^^^^^^^^^  ne  devan.oo..encer  ...Jouiseance 

avrn"!«l?f  V'*!*'"'  **  ^^'^^'  *"  ^''  ^  ^^  Montreal,  Jeou  ven.  le  dk 
avnl  mil  hu.t  cent  quatahte-trois,  'sans  avoiWchang*  ses  dites  dispositions  testT- 
menta,,es  et  aassit6t  son  d^cAs,  sa  dite  .pouse  a  elsaislne  ti.  T^ZiL^., 

Que  les  biea.  immgubles,  ainsi  dfilaissfis  par  le  diVtestateur,  et  par  lui  I6iru6» 
a,ns,  que  e,.ha«t  rapports,  sontles  fl^^ea^iens  imm,uWes  queW  sl^iiHa 
^ejyte  cause  sur  les  Ddfendeuts.       .        .- '  -.         '««»»^«"8w  en 

^  le  susdit  tMtaaient  «  6t6  pitblW  e^lii,  suivitor  la  foi^ 
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„»  1^  jxi  •  .         ^ "'^  *">  "uiTBuir  in  voir  VI  oans  la  it>anidr(^  ' 

,.     QiieJa  dite  Jiaqic  Moniq^e  «^os«»r  «rt  ijc4^  dahs  le  dit-^Ji^triet  «A^ 
^.««^t  son  d^^le  dit  I^is  Chef  dit.V«lebo^^^^ 
<«  le  mjme  que  le  Dtf^nde«r  en  cette  ^«se,  a  eu  sftisine  1^0  des  dits  bie^  ' 
•  aameubles  et  les  poSftSde  <incore.  ,  ,;         «*^    '"^ !"»  »»«»»  . 

oJa^  !f?*  ^um' Vagebonc^^  le .  D^^de^  a  ^u«6  Dame  Sophie"^ 
■  Gunba„  t,  dans  le  d.t  dislkcf,  s^ant  la  loi,  le  oa  .ers  le  vingl^sept  avrivJ 
lu»t  cent  quaraote  et.a.n  et  que  de  ce  mariage  il  est  n^  ««  enfant%n|fe  Cu  - 
vers    e  fault  s^rtembre  1842,  lequel  a  ^  baptist  sous  le  nom  de  ^oUis  Joseph 
aapoleon,  leqiwl  est  vivant;  ^   - 

*«w-;f '*.''"^'^'*'"P*'"*^*"''  testaaoentaires,  le  dit  testateur  a  cr66  une 
8«b8t,trft,on  relat.v.n,e.|t  4  ses  dits  biens  imawublea,  Jaqueile  n'est  pas  encoW 
ouverte,  et  qui  ne  d^vra  avoir  son  effet  qu'au  dAj&  du  dit  Lobib  Chef  dit  ^adi^ 
boDcoMB-,  lejOdfend^or.  "  "^luii-  vaoe- 

Que  le  vingt-trois  Mars  demiier,-te  dlt  Louis  Napol^n  Gh^f  dit  Vadabeacfflnr      " 
Mt^^mancp^  su.vant  laJoudaos  le  dit  district,  et  que  Ja  dit  Loui.  Chrf  dit 
V,«debonc»ur  sob  pere.  a  4|*Ja  et  ajop  ^  sou  <^i^tear  aux  causes, . laqudle  ■ 
charge  il  aurait  accept^      ,^  "  .;  ' .      •  ,."  -:;  «*!>««» 

-Que  les  biens  immeubHsiiiHs^crtte  cause  sur  les D^nde^B  etd€crite  au      " 
proee^verbal'dtfsaisie;  sent  des  Men*  inameyblei  !1ai«&  patle  dit  Testiww 
•^gF^  son  d^ces  et  sonj  compnsdans  .a  sradite  lubstitution  et  que  le  dit  h»m 
TppoI^B  Chrfdit  VadeboqwBar  est  celui  cud  ««  tertnes  du  sWlit  testament 
^propn^taire  ^e  teb  biens  «t  doit litre  .hmMI  les  re^8«llir  aJfisJe  d^As  do, 
«►  p6re,  et  que  T^  saisie  faite  d*  t«U  Mtneitblfls  sur  les  D^naedrs  est  il%ale  ' 
et  doit  ^tre  mise  au  B#apt#  '  .-\         '         , 

La  Dentanderesse  rdpondit  en  droit  k  aittt  Opposition  oomme  suit  :- 
Que^Ia  dite  Opposition,  4n  autant  qp'dte  mW^^U  pr^teodue  suRrtiftiSoa 
^^nteniiedanale  Testament  de  feuFrangois  Chef  dit  VadebonQoSur,  e8t,««|, 
.    fSn(SfeetnBpeut6tremaintenue,iioiirle9r««,fl8  8uiv#9te8.—     .     '        ,      ' 
S.lo/l>apcef«l«idite  rMifmt^iir:^  wt  OprofiftTiB  a'avaiaal 
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la  dite  Opposition,  da  demaflclcr  quo  la  aaiaie  faito  on  cette  cause  fat  d^olawJe 
nullo,  ni  de  a'oppOMr  &  la  vente  des  immeublea  flains. 

1^0.  Parcoque  la  dito  Misie  a  6t6  faite  aur  los  dita  D^fondeura  et  Oppoaana  <fui 
dtaient  et  aont  encor«  en  posseaaion'dea  imraeubles  saiais  animo  domini,  et  qtfen 
cons<5quence  la  dite  aaiaie  a  M  blen  faito  et  quo  lea  dita  D^fondeuw  et  ppposans  •• 
n'ont  9ucun  droit  ^e  a'en  plaindrts  et  aont  mal  fond<S«  a  on  demander  la  nullity, 
d.  Parcequ'en^aiippoaant,  (ce  qui  eat  ni^),  quo  lea  dita  immeublea  fuaaent 
grevV<l«8"'"»t't"^*'o"  enfaveijr  dea  enfana  des  dits  U<Sfendeur8  et  Oppoaana 
cell!  ne  donnerait  aucun  droit  ni  intdrfet  aux  dite  6dfendeura  etpppoaanide 
fairoladiteO'ppoaition.    -   .       / 

.  '^o.  Parceque  dans  la  mfimo  auppoaitioi?,  lea  dita  D^fendeurs  et  Oppoaiana 
■  n'anyaieijaiteuno  ^utoritfi  pour  faire  la  dite  oppoaition  ni  pour  agir  an  npm  et 
dana'les  raSretf  dea  appel<59  A  la  dite  pr6tondue  subatitution.         '  ;^   . 

&).  iSBlSqttO  la  dite  pr4tendao  aqljatitution  n'eat  pjw^uvertc,  «t  qti^fP'  . 
--  vente  dea  ipiinoublea  faiaifrne  pourrait  affecter  en  «ttOon«  manidre  ' 
li  lea  ini^rftta  de  ceiix  en  faveur  de'qui  ila  a^riftient  subatitu^  et  qu'en 
"e,  ilNu'y  aurMt'auoune  ocoaaidn,  prdtexte  ni  droit.de  fiur«une  oppoM- 
t1pi7p6ut  co^aenfor  ce?  pr^tondus  droitaiet  intigf^ta. 

6o.  ^egtoe  le  dit  Tefetatoent  d^  feu  Fraqgdia  ,Cbef  dit  VadebOBccfjur,  en 
date  du  qiiatorze  Mai,  mil  huit  cetit  ottarante  six,  aur  Jequel  est  fond6'&  .dite 
oppoa*on  ne  crda  aucune  Mbatitution/eo  faveur  das  en^dfei.  dito  JMfenUeuw 
e^OpposanS,  nidequiqueceaoili,    ,/        .     *     ■       \w  ?•'";' 

7d.  Pateoqtto  dana  et^parle  dii"T«^tainfiljl,l6  dit  leu  Firan^ola  Cbfef  dit  Vade-, 
boncoeiir  iigua  Ih  jouiteance  de^sbtensilDameMoniqaeBroSieau,  so^  6pouae, 
et  apr(&8.1a  moH  de  cette.derniere  tyaonfila  Louis,  Vadebonceear,  un  dea  D^fen- 
dfiurs  et  OpOo8*)»s,  et  api«8  la  imort  ^e  cie  d(Sriiiier  it  «on  Spouse,  si  toute  foia  il 
ae  mariait  e^  ^^ufdait  avantabtt  <MKJ»i*e,  poor  apr^a  led^c^a  de  cette  demiere 
Im  ;ait8;'l>icft3  appartenir  aux  onfaris  dfi  dit  lioufa  yadebon^ur. 

Que  si  c«8  diaporitions  peuveny,,0tre  oOpald(5i:i5S8  c^  contenant  une  'subrti-' 
ion,  tiile  substitution  p  p©M  a'^tendtre  an-deli  deux  diegrfia  outre  Ic 
prelBJer  dona^ire  oa  l^ptaire,  par  cons^qf^eiit  ne,  pourtait  s'dt^ndre  aux  enfans 
du  d^^liot^a  VyeboncoBwr,  att/n(fc.qne  1^  dite  lionique  Brosseau  a  reoueiUi  6t 
|)OS8^d6  lea  dita  biens  fcjpr^s  Itf/mort  du  dit  feu  Frangoia  Chef  dit  yadel)oncoeur ; 
qa'apr&9  ravmdrt  de  U  difce^Momqu^  Brof^ei^  te  », 

■re<se«iil°i  lea  dits  biens  it  les  tooes^de  encore,  et  qaa  le  dit  Louis  Vadeboncoeur 
^nt  marid,  s'il  meurt  avfeuy  son  .6po«se, cette  derni6«Bdevra  isoatpjif  receuillir 
les'dit8biej8jet„en:.pteidreJp98S^Si<Sn.  ■■■::■  -■■■"  "-•..''■'■v-rrV.^v:; '■•>■•  ,.,'       *  . 
Qtte  vu  ce  que  deaeusjlte  dita  D(&fei\deurs  et  Oppdsans  aont  mftl  fond6j  k 
fl'oppoaer  k  la  vente  des  ^^  btenaaaiftlsijr^w  deladit*  |^r^^ 

tiop.     .  ••'    ■  '   «'  ■  ..,^^     .     .,  „    „^....„ 

JiCi  parties  ayant  6i4  entendyes  en  dr(Jit,  le  jdl^ement^d*  1«  €^1*  r^nvoy 

TopppiBition,  est  motiv6  eft  cos  teroiesv  ^  ^ '     ,v       "  ,,  '     ;,        ' 

La  Cohr  apres  avoir  entrtidtt  la  DematjdeipBsse  «J  lej^  Op^W^  Louis 'Vftde- 
bonceeur  ^s-qtildit^  et-consors,  par  leurs  Avocftts;  aur  la  cdntestaiion  et  rgponsc 
6tt  .droit  de  la  Demanderesse  St  I'eBConbre  de  r6pp<^tion  des  dits  Oppoaana; 
exafliinfe  la  dite  (^position  6t  laditc  eontestato^et  ^^nse  en  dtoit,  «t  en  avoir 


^ 
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cl^UMrd^  consifl^rarit  quo  la  subetitation  que  !«•  (^posans  alMguent  avoir  4t6  TilttomtiaK 
0t4^  par  le  Testament  da  Francois  Chef  (lit  Vadeboncoeur,  n^st  pas  eDcore    Oil>bfla). 
OpVerte  aqz  termea  mflmeR,  do  leur  opposition,  et  qa«  le  dit  Testamient  k  616  bien 
at  duement  publi6;  Consid^rant  de  plu^  que  les  Opposants  no  font  aucunement, 
Toir  par  lea  alldgudsl  de  leur  opposjtion  que  les  droits  qu'ils  reprftsententpjiissent 
fl^re  purg&  ou  perdds  par  la  vente  dos  Jmmeubles,  qu'ils  reconnaissent  avoir  6t6 
aaisis  sur  •hd^^fenc^eurs  en  cetto  cause,  qui  en  avaient  la  saisine  1^ Jpl^  m'ainti^nt 
)a  j^e  contafetetionjet  ddboute  la  dito  opposition  avec  dfipens.  ' 

Vide,  Rdp.  do  Gu^ot,  vo.  substitution,  p.  630.  ,  - ', 

Augear4,  arr6t  dd  23  Mai,  1692, 
\  Ze^/orfc  <fe  Caafttfy,  Avocatis  des  Opposants.  '      •      ^  ' 

v''.  Popin,  AvocatldolkDenaanderesse.  _  • 

NoTln.— Une  semblaple 


/ 


pour  leimdmes  motifb, 


opposition,  de  la  part  dn  tuteur  i  la  sabstitatlob,  tat  nnroj6% 


QUEERS  BENCB,  d860. 


QUEBEC,  19th  JUNE,  1860. 

CoMm  SiB>L.  H.  ILaipontainb,  Bart.,  C.  J.,  Aylwin,  J.,  Dpval,  J.,  Mon- 
deJ-et,  (C),  a.  J.,  &  BaUqlet,  J.,  adhoc. 

No.  86.-  ■: 

TILSTONE  k  At.,  {Dtfendantt  in  Court  below^ 

ApPILLAtlTS;' 

'  ARD  .  ■  '       ."■•'--.!' " 

QIBB  &  Ah.,  (Plaintiffs  in  CoUrt  below,)      ^ 

.  *  RMPOimiiiTg. 

.  H«Id,--That/on  an  Ami^  f»om  the,  Judjinnent  of  the  Superior  Court  rejecting  the  Defendants'  uibMon 
for  a  ne4r  trial  apd  entering  up  Judgment  for  Plaiutiffs  on  the  verdict  of  a  Jur»,  the  Court  will 
•et  asidd  the  yeWict  and  diimbis  the  Plaintifb'  action,  non  obstante  veredicto,  where  they  con- 
sider, that  according  to  law  and  the  evidence  adduced  at  the  trial,  the  verdict  ought  to  have  beea 
for  the  DefendantHi  ^  ,. 

T-hiswas  an  Appeal!  from  s  Judgment  rendered' by  the  Superior  Court  at 
■Quebec  on  the  Ist  of  June  1859,  rejecting  the  Defendants'  motion  for  a  new  ' 
trial  And  entering  up  judgment  on  the  verdict  of  the  jury,  condemning  the  De- 
fendants to  pay  the  Plaintiffs  the  sum  of  |5329.'7»,  and  interest  and  ci^ts. 

The  question  at  jssuo  in  the  Court  below  was,  whether  or  not  the  promissory 
Jiotft  on  which  the.  plaintiffs'  action  was  founded  was  paid,  and  the  questioa  of 

fact  submitted  to  the  Jury  was : — 

.,;■'..       ^^  -  —  ^^^-    , 

•fDidthe  Defeodante  William  Henry  Tilstone  aid  Charles  Harry  Elridgt  - 
*•  Tilstone  before  the  institution  of  the  present  action  at  Quebec,  pay  and  satisfy 
"  to  the  said  Raintiffs  the.  amount  demanded'  in  the  present  action,  or  any,  and 
"if  any,  wh|t*rt  thereof?"  :' 


■^'■■er 


@ 
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TUstone  ot  aL, 
Gibbet  kl. 


And  the  Jury  returned  the  folldwing  verdict :—"  The  Defendants  William 
^onry  TiUtone  and  Charlon  Ha;4y  Eldridge  TiUtono,  before  the  inatitution  of 
tljo  j[)r6«cnt  action,  at  Quebec,  did  not  pay  and  satisfy  to  the  plaintiffB  the  amoun^ 
demanded  by  the  present  (ujdqu,  or  any  part  thereof,  and  so  say  nine  of  the 
said  jurors." 

The  following  was  tha^udgraont  rendered  by  the  Court  below  on  the  Defend- 
ants' motions  for  w  N«(^Trial 

"  La  Cour  iyanj^ntendu^  Ics  parties  par  lours  avocats  rospectifs  sur  la  r(igle 
"  obtenue  lo  qmi<ri6me  jour  d'avril  dernier,  par  les  d^fqndours  William  Henry  ' 
"  Tilstone  c^harlos  Harry  EIridgo  Tilslone  tendant  A  fairo  niottre  de  c6t6  le 
"  vordict/fu  Jury  rendu  on  cctto  cause  le  vingt-six  mars  dernier,  et  d  fairo 
"  ordptfnor  un  nouveau   procos  pour  les  raisons  y  montionntfes,  ayant  cxa- 

Sind  la  procedure,  les  pieces  et  preuvos  au  dossier,  considdrant  que  les  raisona 

'"  allcgudes  par  les  dits  ddfendeurs  en  leur  dito  rdglo  no  sont  fonddes  ni  en1oi  ni 

"  en  fait;   considdrant  que  les  jurds  ont  par  leur  dit  verdict  rapportd  et"  ^rononcd 

"  sur  la  question  de  fait  k  eux  souraise  par  la  Cour,  renvoio  la  dite  roglo  aviec 

*'  dfiperis  centre  les  dits  Ddfendeurs  en  faveur  des  dits  reprjenants  I'lnstanco. 

"  -La  Cour  ayant  cntendu  les  parties  par  IcuA  avocats  reapectifs  sur  la  r^glo 
"-obtenue  lo  quatriome  jour4'avril  dernipr,  par  lo  ddfenc^ur,  Havilland  Leme- 
*'  Burier  Routh,  tendant  h  faire  mettre  de  c6td  le  verdict  du  jury  rend\i  en  cetto 
♦'  cause  le  vingt-six  mars  dernier,  et  k  faiyo  ordonnei;  un  nouyeau  procos  pour  les 
■  Ji  raisons  y  mentionndes,  ayant  cxaraind  la  procddiire,  les  pi&ccs  et  preuves  au 
■■'**'  dossier,  considdrant  que  les  raisons  alldgudes  par  le  dit  ddfendeu?- . en„  sa  dite 
**  r^gle  ne  sont  fonddea  ni  en  loi  ni  en  fait,  considdmnt  que  les  jurda  ont  par  leur 
*'  dit  verdict  rapportd  et  prononed  sur  la  question  de  fait  k  eux:  sournise  par  la 
*'  Cour,  renvoie  la  dite  r6g!e  avec  ddpens  contre  le  dit^ldfendeur  en  faveur  des 

"  dits  reprenants  I'instance," 
.  \  „  •  '■'         '■■-  '  '      '■ 

And  on  motion  of  the  plaintiffs  to  that  end  judgment  Was  entered  up  on'^he 
verdict,  condemning  the  defendants  as  before  stated.  '  ,  '» 

The  following  was^he  Judgment  rendered  by  the  Court  of  Appeals ; — Mr* 
Justice  DpvAL  dissenting : —  '     •  ;#'  ,-   ' 

:    .■»      ■       "^  ■■  ■'^v:"    ■"■-■-•..'   "  «  ■ 

"La  Cour,  considdrant  que  Ics  deux  billets  inentionni^s  dans  cett^  instance 

commc  ayant  6t6  copsentia  par  William  Henry  et  Charles  Hairy  E(4ridge 
Tilstone,  sous  les  nom  iet  raison  do  W.  H.  Tilstone  &  S'on,  le  p|:pmieF,eudate, 

/^lui  qui  devcoait  dt  lequinze  Juin  mil  huitcent  cinquan^huit,et  quHait4'objet 
de  la  prdsente  action,  est  cclui  lur  kquel  les  premiers  parements  fait^par  les 
dits  deux  debitcurs,  doivent  6t];e  imput^SvComme  ils  I'ont  6t^  en  effdt^ar  les 
re^us  qui  constatent  ees  paie'mehit8;M*abord,  parce^iK  le  dit\  billet  6tait  le  pre- 
mier qui  devenait  du;.  ensuitevparceque  le  paiefnent'en  ^tj^t, .garanti  par  un 
eedostwHir,  et,  enfin,' parceque.dan»  les  circonstaoces,  les  d^biteurs  6taient  bien 
fimd^s  a  faife,  en  payant,  Piiij^t^^)i  qu'ils  ont  fails.     ' 

^-    Gonsiderant,  on  oi^»«^  que  ^nA'iVesj^ce,  Ja  dite  imputation,  portSe  aux  sus- 
dits  re^us,  qui.sont  '8^Q^»||ar  le'isoq^it  'de6^'Deinandear«,  lie  ces  derniers,  fA^ 
eat,  du  reste,  rimput#tion^|u^'la  loti&^ait  elle-raerae  en  pafeil  cas.  -'" 

CoPS'ddrapt,.nar  «Qn§<|iucnt,  que  te  suldjit  premier  bili.ct,  6chu  Ic  15  juin  mil 
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hnit  o«nt  cinqaanta  Ldt,  e*t  p«yA,  et  quei  par  c\i»»A<iii«n'i,  Wwim  le  jug«inon|     **w» 
dont  est  app«I,  il  y  a  mal  jug*,  inflnno  le  siWlit  jugLnnon^  Bavoif,  le  JMgoinont^^h^^" 
rendu  lo  premier  juin  mil  huit  cent  oinK]i(||^^n«uf\i^vl|l  Coiir  Snp^Hsure 
aiigeant  k  Quebec,  et  ce,  avcc  ddpens  con(ifiKlnt%*«,  snr  'to  present  appel; 
ot  cotte  Cour,  proc6dant  k  rendro  le  jugement  qne  ladile'flour  *uj)6fieurie-»tt»it 
dti  rendre,  d^bouto  los  dita  Intim^s  de  loiflr  action  «V6«  ddpens.** 
Judgment  <rf  Court  below  reversed  and  verdict  of  Jury  itet  aside.     " 
/fo// efc /rWne,  for  Appellants.    ■  ,, 

'  Bethune  dDunkin,  Conmd.  '      \         .    .;  /, 

F.  C.  Fani^ofou*,  for  Rospondentt.  v  •».,«'/ 

O'ATiW  5<«ar/,  Counsel.  -         '  \      ■     '  •  '" '^ 
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,  I ,  FBOM  THE  SUPERIOR  OOUitT,  DfSTR^OT  OF  ST.  FRANCIS.  '     .  ' 

:■:'      '  ,,,      MONTREAL,  18^  DBOEMBER,  1860. 

()5w«m  Sir  L.  H.  La  Fonjaiiib,  Bart.,  C.  J.  Ayiwin,  J.  Duval,  J.  Mbrvpitu,  J. 

"'';:•,;  MONDKLKT,  (C.)  A.  J.  » 

p-'^k^P^  (PlaMiffin  the  Court  beime^ 

A^  '  __^ — '^:^  Ap»ai.t4*T. 
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THE  SOHOpij,  CO JIMi^TONBBS  FOR  THE  MUNICIPAWTY  ©P  fi^LRNSTON, 
,  ,^  (Defendants' in  the  Court  bfilow,) 

Powers  of  Schooi,  Commibbionkhs — ^Expendithr8  fob  SchooMwosess 

UBtD.-'lst.  Tlj»t  the  liability  of ,»  Municipal  Cojvoratlon is  mea^iuredby  its  powers;  |bd  cpnse- 
quently,  ,  ,  '  • 

2nd.  Tliat  Scliool  Gemmissiopon  are  not  liable  for  the  balance  of  an  obligation,  given  for  tlie  erection 
of  a  Modfcl  SolSool  House,  being  in  excess  of  the  amount  authorised  by  law  to  be  so  expendeiL 

The  actio* of  the  AppelLmt,  Plaintiff  in  the  Court  below,  was  brought  in  the ' 
Superior  C(^,  at  Shorbrooko,  to  recover  from  the  Respondents  the  sum  of -"£62 
168.,  with  interest, 'from  the  6th  Juljr,  1855,  alleged  to  be  due*  in  Vi/tue  of  an 
obligation  in  writing,  executfed  on  that  day  in  favor  qf  the  Appellant  and  0D«  , 
Humphrey,  his  partner  in  business,  by  the  then  School' .Comipissioners  of  tjie  - 
Municipality  of  Baigiston.     The  obligatioA -purports  to  be  "for  the  balance  due  / 
the  said  Adams  &  Humphrey  for  the  building  of  4l»e  Model  Schoot  House  at    . 
Bamaton  Corner,  to  wit:  in  the  said  township  of  Bamston,  under  ||nj;t«ct  of   - 
the  said  parties,"  and  is  payable  in  three  months  after  d«te ;  abd  for  securing 
the  payment,  the  Commissioners  hypothec^tted  certain  property  descril^  ini 
the  obligation,  being,  in  fact,  the  Mpdel  School  House  itaelf,  and  ihiluM-l 
upon  which  it  is  erected.    The  Appellant  further,  hlleged  that  on  Jhe  28rd 


April,  1857,  Humphrey  assigned  to  him  his  interest  in 
mortga^  and  obligation.    He  further' 61airaed  a  sunoiof  0 


/- 


■L^^^       \. 


.M: 


mentioned 
ed  to  havQ 


.%  «■ 


^1 


% 


■:u 


Vw^ 


364 


COOBT  C 


'lAi 


-.  « 


The  Rchool, 
€»mnilMtoiwr 
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bcon  ptid  if  liMfor  inninnco  of 
mlulonisrK.'*     °, 

To  thit  action  th«  Renpiip^l^U  pleRdo/l, Ant,' «  d^enitau/i^Hdnnfail', 
-condly,  «>p«rpctuaK«xc4>ption  bywhic)/ they  alU>g<!(l  iii  vtilMtnnce)  that, pre 
viout  to  tlio  execution  of  tlie  obltfiratio/i  ilecliirod  upon,  the  tiien  Hcliool  Com-  , 
miMionen  for  th«  i^d  Manioipality,  had  lovi«d  by  School  rate  or  aiaoHinent^ 
upon  the  Township  of  Harniitpn,  Ih'o  aum  of  X150  currency,  for  the  erection  of' 
(ho  said  Model  School  House,  and  hnd  also  recoivod  from  the  Common  School  - 
Fund,  a  like  RUih  of  XlfiO,  for  tho  Mime  purpone,  amounting  togotlier  to  X30Q, 
which  ha^rboon  laid  out  in  thq  erection  of  tho  School  llouae,  and  had,  in  fact, 
'  been  paid  to  tho  said  Adatim  it  Humphrey,  for  building  it;  that  tho  Scliool 
CorotniMionorH  were,  by  law,  precluded  from  levying  of  expending  any  further 
ftijm  for  thai  purpose,  and  thnt  tho  obligation  entered  into  by  them  fo^the  pay- 
ment of  the  further  sum  of  £02  \5n./TitM  thoreforo  null  and  inopiferHtivo  to  bind 
the  Defendants.  j  ,  ^ 

J^k^isMon8.  of  the  faots'wcria  girati  on  both  sides,  and  the  Court  below,  con- 
sidering that  the  obligation  dcq^rod  on  "  was  for  tho  payment  of  a  M,odel 
^  'School  House,  and  was  in  oxoesa  of  £160,  for  which  sum  only  thcMunicipality 
.,   could  legally  be  assessed  and  compelled  to  4  pay,  and  tho  said  obligntioi  was 
°  and  is  inoporative  to  bind  the  Defendants,"  dismissed  tho  action  except  as  to 
the  insurance  money  paid  by  Plainliffi  y  ■      , 

From  this  judgment  the  Plaindff  Appealed. 

Tho, legal  pretensions  of  Aj«|^  will  appear  from^tho  following  extracts 
from  his  facttim : —         •    JSKKk 

The.  principle  recogniz^fj^^BH^^lgmeftt  is,  that  tho  obligations  of  Municipal 
Corporations,  nnder  SBontrro^^i^Kttcfs  under  the^P'^^ntrol,  are  measured  by 
their  powers.  This  is  a  bold  ^Position,  and  if  ii  is  good  law,  no  party  can 
with  safety  make  a. contract  with  a  Municipal  Corporation,  without  poBsesaing 
not  merely,  a  full  knowledge  of  its  powcrd  ujpon  all  specific  subjects,  but  an 
entire  knowledge  t)f  all  the  proceedings  of  such  Corporations  having  any  refer- 
ence to  such  subjects.  A  teacher  could  not  enforce  his  contract  for  wages,  nor 
a  man  who  contracted  to  furnish  wood^ior  any  school,  unless  special  power  is 
contained  in  tho  law  for  levying  for  such  purpose,  and  then  only  to  the  amount 
specified  in  the  law.  To  deal  with  Corporations,  jj^nder  such  circumstances, 
becomes  a  very  hazardous  aifay:.  Every  man  who  Contracts  with  a  Municipal 
Corporation  to  construct  a  road  or  bridge,  must  determine  what -are  the  specific 
powers  of  such  Corporation  respecting  such  road.  There  is  ail  obvious  distlnc- 
ionrto  be  borne  in  mind  betweetn  enforcing  a  contract,  and  providing  means  to . 
'  Bcharge  it.  The  judgment  ip  this  cause,  seems  to  confound  these  two  things, 
io  contractor,  of  course,  takes  his  risk  of  the  solvency  of  a  Corporation,  as  he 
dbes  of  an  individual,  when 'he  covenants  with  it,  but  it  is  too  much  to  impose 
upon  him  the  necessity  of  determining  their  legal 'rights  and  powci-s.  School 
Commissioners.iniay  have,  and  do  have,  other  funds  and  j>roperty  than  those  ' . 
raided  fdr  ^tho  si^port  of  schools.  Under  3li\i  section  of  9th  Vic,  c^7, 15 
per  cent  i^  addition  to  tho  sum  raised  to  be  equal  to  tho  grant  atlbwfd  from 
GovewlTBeBtfc^as  permitted  to  be  raised ;  under  10  Vic,  c.  14,  section  1,  the 
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tiam  to  ^  rikiMMl  wm  iRowed  to  hi  dovthW%»  ftniount  of  Ififl  govommMt  f|fl>»nt,      A 
and  for  contingent  debti  •  num  could  bo  IwioJ  equal  to  thirty  por  ceut  of  tl>tt^Ji«^l»nrt 
^vbol*  Ma«ufn«nt  in  any  wtiliool  inunl'oip«Uty.    Hare  wh  ample  Kopoibr  Uiem     > 
taaoquiro  general  funds.      Hohoor  Oo<nmiHron«r«  frequently   reoeivu  Rpeoial    '         ^  ; 
grants  firoin  Uovernment,  (or  i^  spooiio  '}>urp«s«,  beyond  the  brcHnary  grant,  ,ti> 
which  th«y  ifo  entitleil  for  suoh  objuct  bylaw,      'fbe  powen.  colteied  on 
Bchoot  Corabiisionei's  by  ia«r  are  full,  and  the  ordinary  pe 
dpal  Oorporalionii,  9  Vic.^c.  27,  nee.  28  •'  may  sue  ami 
rally  bare  thu  laiiie  powers  which  any  othor  body  pol 
QUght  to  have,  with  regard  to  the  purposes  for  which  it  h  msl 
restriotion  is  to  holding  property,  is  that  in  cities  they  can 
above  tho  annual  value  of  XSOO,  and  the  parisheH  and.tvwnl 
Their  right  to  hold,  and  the  presumption  of  thuir  holding,  as 
rtal  prpperty  U  recogni»Hl  by  the  24th  seotion  of  same  act.    Th«1VRopt  *c(A 
go  further,  they  even  oontomplato  the  existence  in  certain  casoi  of^ust  debb^ . 
whicfi  ^ho  cointnisvionerv  have  no  means  to  pay.      Xlie  following  is  the  10th        ./ 
section  of  10  Vic.  o,  14 :  "  It  shall  bo  lawful  for  the  superintendent  of  schools 
to  cause  speci|tl  aasesaments  to  be  levied  in  any  school.  ..municipality,  for  the  ;       < 
payment  of  lawful  debts,  admitted  by  luch  munieipalil^y  or  adjudged  by  aCouri-'  :  C  i 
of  Justice,  to  bo  due  by  such  municipality,  and  whidi  debts  such  municipalUy     ?^' 
could  not  otlierwise  pay."    Even  if  tlie  respondents  liad  no  meaiis  of  raising  tb«„      K 
money  to  pay  appellant's  debt,  in' any  other  way,  hero  is  a,.mode  provided;  buj,  " 
the  means  of  paypient,  is  not  the  question  to  be  decided  i^  this  cauio.    Tho 
question  is,  is  there  a  just  debt?     If  so,  let  there  bo  judgraeBt.    JIow  can  the       'i 
Superintendent  act  upon  tho  above  cited  leotion,*  wlicre  "the  debt '*  has  been   '  j': 
adjudged  by  a  court  of  jusdce  to  bo  due  by  such  municipality,"  if  llhelfioWrtiir     ". 
as  the  dictum  pfpiis  judgment  declares,  cannot  adjudge  such  a  debtdueif  *  *: 
If  the  question  w.6re  presented  under  the  prerogative  writs  act,  when  th^.ttlov-' 
emment  interpo^ , to  restrain  the  Comitfissionois  frob  making  an  asaeastti.^t  ,    * 
not  warran-(ed  by  their  Chapter,  it  would  be  a  legitimate  subject  of  oonsidcraition 
aa  againat  tk^  t^brporation,  but  when  a  party  has  contracted  with  them,  in  good 
faith,  and  they  havoreoeived  his  property  and  are  usiogit  for  th«rtene6t-of  th*     ,   • 
municipality,  to  allo|r  thena  to  take"  advantage  of  their  own  wrdng  to  deAraud    " 
an  iilnocent  party,  appears  inconsistent  witE  tho  spirit  of  all  law,  as  applicable       : 
to  corporations  or  individaals.  "  a    ■  '.j::!:.  .^ 

Appellant  maintains 'that  w|||n  tho  School  Commissiojiers  contract  npoilj      ' 
subjects  plainly  within  their  julfisdiction,  as  between  them  and'  the  party  with 
whom  they  contract,^e  precisfe  limit  of  their  powers  caiinot  b6"Br«ug^t  in*, 
question.    That  question  can  only  arJlje,'^wl>en  as  a  Corporation,  thcy  lire  assailed 
by  tho  proper  remedy  for  extercising  franchises"  not  odAferred  on  them  by  law;-'  • 
On  no  other  principle  would  there  bo  safety-  in  treating  wtjih  corporations  of  '*^ 
this  nature.    They  would  become  entirely  inipracticable.     If  corporations  could       ' 
repudiate  all  contracts  when  by  error  .or  design-they  exceeded  their  powers,  there — ^-"- 
would  be  no  need  of  special  remedies  as  applicable  totheoi,  to  divest  Ihc-m  of 
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corporate  rights,  or  restrict  them  w?thin  the  linriils  of  tlteir  charters,  for  the 
whole  responsibility  yonid  be  cast  upon  parties  dealing  with  ttem,  and  there 

■ .■■■■■.  .^T-i^iirii— I.  ,1- h     I     II    fi _i  I      .1,  .1    ,  ,ilA  I ,-,— i,,i  nil     '       II       I        r    =s 


S::.-:--f 


'.    fl               ;      \..  ..)■ 

\''|;P- ■■'./:•; 

•■■  ?•»,  .^  . .  "■  ■ 

■ .  ■     «        •  . 

*          '           **  *' 

'         -■■-.•.  .■■'■'.  • 

'.,■■-"■-.    '"*  ■■■      "  ■■i 

V  .  ••■'  ■■    .  "      ■  •  ■ 

■■  "■\;ff':-^:  ', 

■  \_'[    ■■   '       I  .'  ■    ;.;■; 

■'■'■-•■/Ji'  'yJ   ... 

.•'■"■■- 

1   ' 

• 
1" 

'     '        **  '    '            '  .  ' 

'•  .  /•  •  ;■  ^- 

* 

■ ',  ■■  i  '.  ■..'  ^  ;  <.■;-' 

■(■■.' 

■■■'„-•.:?■..; 

■  .;l.--"  ■■'■  <■ '  '.■  ■•-  ■ 

)'  :          )              ' .      ■                      .       -  ■ 

« 
• 

■     ^   \      ■■■.■■- 

«r'  - 

/ 

.,     ».  !. 


"W? 


Ill  t 


,1    ji  ' 


'■4, 


I'l" 


■**•  *      vV'!'  l' 


♦■ 


«*-w 


%  ■-»*,- 


f, 


»      W' 


& 


■ .' ;    ■•;)■■.,'-;■■     •■ . 

/    y       ■ 

■■-■■/■                 ,_., 

■  .       ,  //    ■  .     '  '    „          J 

»                .''     ' 

■    '  • 

1        '         ■■..,".'- 

t                        -'                 ** 

V 

HHHIi 

wm 

1 

■^^^H 

IMM^^^^H^^;  ^; 

■'     •■  i, 


J^L' 


r.--:-.  ■ . 

.•.,,- .ff-       ..            ^.  ..■;■■■  A^                       .       .    -         ^                         ^ ■ 

-"■"  "  '     ''  "  1 

':/''r'    .    ■,  ■■   :  .'-"        "  ■'■    ■    '   ' '":    .     '■'    ■■  ■  ■•■■    ■'":■.     ,■■*;■:,    M  ■,.;•,,  ,■:       ■  •      ■.                               ^  '  •::'      .    ^■■:    ■■ 

■        ■    .t[    '       . 

-■...■•.           ■        ■               ■,-                                   ''■;■-,,■ "'*■              ,■■■/.                  ;                   :;...■,.■ 

7 

.'  ■ . ' 

V                      '     *              . 

■    ■      - 

'    ■      ,.            ■              :                ■                    -    '                                        f'       :   '         : 

■  ♦           -  ■  •       ■                 ■                               -■       ■■           '                             "■              '                  ,             ■ 

-^^ 

V- 

^ 

ij  ^ 

' 

■        .               '    '       '■             '         '                      -.         ■      '        ■*',     ■      '                   '                             -                   -       -  :  '■  ■ 

1  - 

,        - 

■'.'    -'■    :              ■•■..■                                       .  ■        \-  / 

y 

* 

1       -                                ■                                                            <^ 

■    .      ,-                .   <^ 

.'                                   V         .■                         ■■                     '                                                        '                ■                            ■                    .       "<                                                                ■                   .  ■     " 

-< 

f 

■                     .      *■                                                                                                   ■'■''■.                                               .  ^. 

■          ' 

.  ■        •   ■                     .              '                                         •                .    '      ■               ,;■■.■.         ■         ' 
■ ,    . '                               ■  -    ^     ■                     ■  *                             *-             < 

^ 

.                           .                        -^                              -       ,  :- 

f-r--^^;--   ■, 

■"      •■^;.'"        ''^''■~          -'---/■-—:-:- ^- _-        --.-.-^,--. _^..   ,_,_._    ______ _____ __.      ______^___     ;:--^^.^,..^- 

1    ■ 

>                                                  '      ■     ■           ,".*■■■..                ^ .   ■     ..'■.■ 

'    ■■              *     ■  - 

■  ^                       ■    ■    ;   ■                        ■    -■    -        .                    ■'.•        -            ^        ^    .      '     ■                    '    .         \-  v"          '        ;■_" 

'". 

:'■■■,                                             •           ^                    "      _  ■                                                       D       .        ■                ■          '                            '  •     ■" 

/  ■ 

*               ■ 

■_■  ■■■^  ^-^  ■    '    -  ,      ;     .  :-  .  .^^    ■%        ■  ..■  ■•:  :■ 

■     »,                ■   '    *    - 

■        ^-        f'V'-'':    ^  ■■    •,.    ^   .■■■■     -  .'        ^-^   ■  ■  ■■■  ■■;- 

■■  ■  •■                .   >,.                  _  ■■      ■ 

"" 

/■ 

i         ■             V          .                    ;            -     ■     •                                                                                             ■  -                       ■           ■                                                                                                                                                          ■'■•,,                                                     i-;,  V:.     _ 

■  '  ■     -  ..  '  .     - 

.       '                                                                                           •    ■        ■          •  .            1              ■■■      , '  ■.                  ■         ■        ;■ 

r 

'■ 

■-■ 

-               ■             ■                                            ,■"'■■                       •    '■     ■     ■                                                     ■        ■>                ^_                                                     .:■■_■ 

.       .V 

* 

^  ,      _   '  ■ 

"■                                    -        •        ■ 

.                                        • 

-  -  7'      ■           ■    ■    ,          ■.'"■-'•.■'                '■.■■■■.■■■■          ■     '      '                                       '                       ■■•-■_; 

^ssv 

^J-     -                       .     -'^-    ..                                       -       ■                                                                                                   ■      ,r           .    .                               ■         t            -  ..            .    -     * 

^  \ 

• 

■                                                                                                                                                                                                ■       .     ■      .IT           ■'■■■          .        •   ■ 

■.         *                                                                              ^                                                                                       a     ■  "■ 

^ 

.■^'-     ■-■'"--     ■  ^- ::-■-'-  '-—----^^^^^^                            "^    ^ ■_..,._,:.:_...;■  :__:^/.^_;;^                    : 

^^ 

;,                    *    ■, ■'.            ■        '  ■                    •■         _:-    .'■    ,■         .■       :*^'  ■        ...                   ''■"     .   '  ■■'         ^y:-;. 

>-     -^. 

«■     "*     >^w 

.               '''              ■'                      ■                ■  .                                    "  '                             '  ■'              ■      ;                               ■"                  -    i            '.          .                 ■      .                                          ■         ■■    :                           ■          ^"    ":■     ■ 

►    .■     ;  ,  ^ 

:       ,         •    ■                ■     '  -                    ^'-          ■       ■■"  .:  ■■■                               '    .   ■>               "■•■_■■ 

■       V    ^        •/^■  . 

\  ■     '' 

■     ■'           ■'      ■     ■      ■     "--'v'^   ' ■ ■■"'  ' ■ : ■ ■'■"' ;■- ~r--r- 

•>vy^  ■^:- 

,                                                                                            '                                      .<* 

"- 

~77~'      ^~"";7     :- 

•                                 4                                    . 

^ 

■ 

^-         -        '                                   ■                                  \      ■ 

* 

■    •       .       ■       ' 

^^..l^&lfk^."*.         .  . 

i 


I'M 


',?"lf^«*«*  "-    r,  Vf^pf^-^V^ 


COURT  Of  QUEEN;8  bench,  1860. 


Adanu, 

y. 

The  School 

OnmintMlonow 


would  be  no  occasion  fij^  special  remedies,  because  the  exact  l\mit  of  their 
powers  would  bo  ascertalfee^i^in  the  decision  of  every  case  of  debtyor  contract 
between  tltem  and  parties  dealing  with  them.  '\      ■ 

The  Kcspondents,  who,  it  wijl  be  remarked, 'are  not  the  same  Coirimissioners 
who  made  the  obligation,  contended  that  the  obligation  sued  upon  was  not  given 
for  a  legal  debt  inasmuch  ks  it  was  for  a  sum  laid  out  in  the  erection  of  a  Model 
School  House,  in  excess  of  the  amount  allowed  by  law  to  be  so'Dxpend^d. 

By  the  9th  Vic.  o.  27  §  XXL,  it  is  enacted  "  that  it  shall  bo  the  duty  of  the 
"  School  Commissioners  in  each  Municipality'  *  ♦  ♦  *  Thirdly,  to  do 
*•  whatever  it  may  be  expedient  to.  do  with  regard  to  building,  repairing,  keep- 
"  ing  in  order,  or  renewing  all  School  Houses,  landp,  fenol^and  moveable  pro- 
"  P^'tyi  which  shall  be  held  by  them,  or  to  Hife  temporarily,  or  accept  the  gra- 
"  tuitous  use  of  Houses  and  gther  buildings,  for  the  purpose  of  keeping  Schools 
**  therein.  Provided  that  no  rate  thatlb'e  levied  for  the  building  of  a  Superior 
"  or  Model  School,  to  exceed  the  mm  of  one  hundred  and  fifty  pounds,  nor  for 
"  a  Common -School  to  exceed  the  sum  of  seventy-five  pounds."  Section  XXIV 
provides  "  That  no  such,  Corporation  "  (viz :  the  School  Commissioners  for  any 
"  Municipality,)  "  shall  alienate  any  portion  o^the  property  held  by  it  without 
"  the  express  authority  of  the  Superintendent  of  Schools," 

The  School  Commissioners,  having  expended  the  sum  allowed  them  from  the 
Common  School  Fund,  and  the  X150,  levied  by  assessment  upon  the  Munioi- 
piality,  and  which  was  the  oAly  sum  which  the  Municipality  Mould  be  legally 
called  upon  to  pay  for  the  erection  of  a  Model  School,  nnanifestly  exceeded  ttteir 
powers,  in  entering  into  th^  agreement  with  Adams  A  Humphrey  for  the  payment 
of  the  further  sum  of  £62  15s.,  and  the  Municipality  cannot  be  bqpnd  by  a 
contract,  entered  into  by  them  in  defiance  of  the  express  \)rovi8ion  of  the  law. 
They  would  otherwise  be  enabled  indirectly,  to  bind  the  Municipality  for  the 
payment  of  a  sum  which  they  could  not  levy  upon  it  by  direct  assessment,  and  / 
the  objecTof  the  law,  >iz :  -the  restraining  of  extravagance  in  the  erection  of' 
School  Houses,  would  be  defeated.^  The  question  whether  the  Commissioners 
have  or  have  not  funds  arising  from  other  sources  than  direct  taxation,  can 
have  no  legal  bearing  upon  this  case^  The  liability  of  the  Corporation  must 
be  tested  by  its  power  to  contract,  and  not  by  its  ability  to  pay.  Should  the 
contrary  principle  be  established,  there  would  be  nothing  to  prevent  School 
Commissioners  from  expending  £3,000  instead  of  £300,  in  the  erection  of  a 
single  School  House  and  making  the  Municipality  liable  in  the  end  for  the 
amount  Besides  in  this  case  the  Model  School  House  in  question,  Is  itself 
hypothecated  by  the  obligations  sued  on  for  the  payment  of  the  sum  claimed, 
and,  upon  a  judgment  in  &vour  of  the  Plaintiff,  might  be' sold  under  execution 
to  the  manifest  prejudice  of  the  interests  of  education. 

Judgipent  coi^firmed. 

Sanborn  <fe  Brooks,  for  Appellant  >. 

Ritchie  d!  Borlase,  for  JLosponienta.  '^^ 
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Di  LA  Comi  ScpiBiimu,  Distriot  di  HohtbLal. 

HONTR£aL,  3e  SEPTBIIBRE  1860. 
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Coram  Sir  L.  H.  LaFontaink,  Baft,  J.  C,  Ayl^jn,  J.,  l5bvAL,  J.,  Mondklet,  J^ 

,  ET  BrUNEAU,  J.  '„ 


No.  1. 

yUVEHT&HLBA  fDmuHttUur  tttCwii  WMeur«J 

t 

AKWIEENTB,  BT  Ai  {Dtfendeuri  e»  Cour  infMture.) 
Dohmaoes  par  Assemble  Tumultueuse.^Riot. 


Afpilamt. 
Imtdiib. 


Juob',— Que  U  pnisenoo  dei  dtsrendoura,  su  sein  d'uno  as^bUe  tumultueuse,  rtfaultat  d'un'oomplot; 
les  rend  reaponnbles  des  dommages  causes  par  oette  «MembI6e.  tors  meme  qu'ils  n'auraient  paa 
activement  participdk  dana  lea  voie*  de  Mt  ^^v 

L'appelant  alI6guait  dans  sa  declaration  :  ,, 

"Que  le  onvctB  le  premier  de  fdvrier  mil-huitKsent-cinquante-six,  et 
longtemps  avant,  le  Demandeur  6tait  propriitaire  et  en  possession  d'uno  maison 
et  dipendances  dans  la  Seigneurie  des  Sauvages  du  Sault  St.  Louis,  ainsi  que 
d'effets  mobiliers  placds  dans  la  dite  niaison  et  ddpendances,  lesquellos  il  occu 
pait  avec  sa  femme  ct  ses  enfants. 

"Que  le  ou  vers  le  dit  jour,  preraiir  de  ffivrier  mil-huit-cent-cinquante-six,  1 
dits  Defendeurs  (les  iptim^s)  conspirant  ensemble  dans^le  but  de  miner  le  De- 
mandeur (!' Appelant)  etyjiamille,  et  ce  avec  d'autres  individus  inconnn/au 
Demandeur  (l'Appelant)^iiraient  ill^galement  et  malicieusementchassfi  de  la  dite 
maison  lo  Demandeur  et  ^iiikfjiie  et  mis  surie  carreau,  bris^  et  ditruit  oil  enlevd 
les  effets  mobiliers  du  fiamandeur  (I'Appelant)  et  auraient  livrfi  ce  derfllier  et  sa 
^famille,  sans  abri,  aux  inten^p^ries  de  la  saison  la  plus  rigoureitfe  djs  I'annde; 
set  qu'apr^s  avoir  ainsi  cbassd  le  Demandeur  (I'Appelant)  et  sa  famille,  les  dits  D6- 
fendcurs  (les  Intim^s)  aurt^ent  1^  et  alors  renvers6,  demoH  et  detrait  la  miiison 
do  Demandeur  (I'Appelant)  en  causant  par  telles  voies  de-fait  au  dit  Deman- 
deur (I'Appelant)  des  dommsges  considerables.  .       ^ 

"Que  par  la  misSre  et  les  souffrances  physiques  et  morales  cansSes  au  De^ 
mandeur  (I'Appelant)  et  k  sa  famille  ainsi  que  par  les  pertes  ci-de«us,  le  Detnati- 
deiiir  (I'Appelant)  avait  ^prouv6  et  souffert  des  dommages  d'au  moins  cent 
livres  courant."        \      j  •  "     \,     . 

Xed' defendeurs  (intimds)  plaidaient  qu'ils  n'avaient  causfi  tincuns  dominages  au 
demandeur;  que  si  ce  dtoiior  en  avait  souflfert  aucuns,  ils  n'avaient  6t6  oc- 
«asion6s  par  aucunia  conspiration,  concert  ou  connivence  des  defendeurs. 

Ije  28  Octobre  1868,  Taction  itait  debout^e,  sur  1^  motif  que  le  demandeur 
p'avait'  pas  prouv^  les  aliegu^s  essentiels  de  sa  dejlaration. 

MoKDELBT,  J.,  ditsentieru.  L'acte  de  ccux  qui  ont  pris  part  i  cette  demolition 
est  des  plus  reprehensiblea  et  il  convfendrait  ■  de  bien  punir  ceux  qui  en  ont  ete 
coupables.  Mais,  ioi,  il  n'y  a  aucune  preuve  quelconque,  par  deux  temoins  an 
moins,  que  les  defendeurs  ont  pris  part  k  cette  demolition.  II  est  au  contraire 
^tabli,  que  les  defendeurs  etaient  &-une  certaine  distance.  Plusieurs  des  t^moins 
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Ni«nenttiwa.  dgg  <j6fendeur8  jurent  positiv^ent  que  ces  derniers  n'ont  auounement  pris  part 
Akwimite etiL 4  cet  acte  de  demolition.  Quo^que  les  dtffcndeure  aient  4t/b  yus  avec  la  foule,  ou 
.  k  peu  de  distance,  cela  ne  prouv^  pas  qu'ils  aient  pris  part  avec  lea  autres,  dont, 
assezsinguli^remen^pas  un,  seuln'a  ^t6identifi6.  Et  los  t^moins  eux-m6m4jl 
^taient  1&,  B*en  suit-il  qn'ila  ont  d^tpoli  ou  pris  part  k  la  demolition  de  la  maisbn 
dt^deinandeur.  Dans  le  cas  radmooi^,  dans'leurinterieurfiisauraientapprouTd 
det  able  outrageant,  on  que  par  leur  presence  ils  auraient  donn6  k  ponser  qu'ils 
le  le  d(J^jBpprouvaient  pas,  va-t-on  lea  condamner  pour  cela  ?  lis  n'^taient  pas 
obliges  d'arrftterles  perturbatenrs;  ils  n'enssent  pi^le  faire  d'aillenrs,  la  foule 
etait  compof^d'unecentaine  de  personnes.  ; 

II  faut  bien  se  gardcr,  dans  dcs  occasions  comme  celle-ci,  d«ns  le  (I6siv  louable. 
ds  punir  les  actes  repr6hensij)les,  comme  I'ost  celui  dont  Se  plaint  le  demandeur, 
de  rendre  solvitaires  de  ces  ontrageo,  des  gens  qu'on  n'a  aucunement  prouvfe  y 
avoir  pris  parf^  autant  rendre  responsables  et  passible^  de  dommages  tous  ceux 
ou  celles  qui  ^taient  dans' tevoisinage  de  la  maison- du  parlemeut  en  1849  et' 
-^-r-'  qui,  ou   riaient,  ou  ije  disaient  rion,  ou  no  s'opposaient  pas  k  cet  acle  de 

,       vandalismo. 

;  i  Jo'penso  que  la  Cour  de  premiere  instance  ^  bien  jug6,  parcequ'il  n'y  a  pas 

de  preuve  contre  les  d^fendeurs.    Le  jugement  devrait-6tre"confinn<5. 
IBrcneau,  J.    Le  demandeur  soutient  qu'il  a  6tabli  les  faits  suivants  : 
,       ler.  Qu'il  etait  propri^taire  et  en  possession  de  I'immeuble,  depcndances  et 
autres  biens  d^crits en  sa declaration;        ^ 

2e.  Que  ces  biens'^  out  et6  d6truits  ou^  enlev^s  et  qu'il  a  souffert  des 
dommages ;  \ 

3e.  Que  les  d^fcndcurs  ont  pris  part  k  lad^mc^lUion  de  ses  biens ;  que  c'est  de 
leur  assentiment  et  par  leur  participation  qu'il  a  kpuffert  ces  dommages  ; 
^  «   *•■  *^®'  Qu'il  7  a  eu  entente  et  conspiration  entre  1os\dits  defendeurs  pourd^truire 

la' propriety  du  demandeur.      '"  ■  .  i— ^ 

Les  intimds  pr6tcndent  au  contraire  que  l'appe1ant\a  complStemenfriigifa|Hpis 
tons  les  i^pports  et  que  la  preuve  iaite  par  les  intim^s  iBst  de»  plus  fortes «t^'il 
est  6tab1i  par  icelle,  qu'jls  se  sont  trouvSs  I&  par  hasaro^  n'ayant  fait  q$ie  passer 
par  les  lieuz,  qu'ils  etaient  k  distance  de  la  maison  du  d^andeur  et  He  la  foule, 
n'ayant  aucunement  particip^  dans  I'outrage.  La  majonte  de  la  Cour  pense 
differemment  et  estd'opinion  que  le  demandeur  a  proul^les  )>iincipaux  all6- 
guSs  de  sa  declaration  et  qu'en  con^6quence  la  Cour  de  premiSre  instance  a  mal 
juge  en  declarant  le  conti^aire  et  en  renv^yant  Taction  i$a  dekiandeur  et  que  ce 
dernier  en  consequence  a  droit  de  /tecouvrer  d(^  ^^mages  contre 
defendeurs.  /  .;  ' 

'"     J'ai  cru  n^cessaire  de  faire  prSceder  i'examenicle  cettep^rtiedes  temoignages 
..     qui  inculpe  les  defendeurs,  de  quelque^remarques  prdjimiqlaires  sur  la  nature  de 
cette  action,  la  loi  qui  lui  sert  de  b&se'  et  la  preuve  qi^^lle  exige. 

L'esprit  de  la  iegislatit>n  moderne/  chez  tous  les  pbupleib  civilises  jouissant  do 
constitution  analogue  k  la  ndtre,  recbnnait  et  etablit  de  la  mani^re  la  plus  for- 
melle,  la  justice  du  pYincipe  de  rendre  responsables  des  deiits  de  la  nature  de  celui 
dont  il's'agit,  commis  dans  son  seiii,  tous  les  membres'^de  la  societe,  pour  Facte 
de  quelques  uns  d'entr'eux,  acte  ^uquel  non  seulement  ils  n'ont  pas  participd, 
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mais  qni  leur  6Uit  entidrement  incoivnn,  qu'ils  eusscnt  cmp|kch6  mftpe,  ii  commis  NUnantti 
tip  l«Ur  presence,  on  d4cr6tant  que  toutes  villes  ou  villsges  inogrpords  seroritAkwlronUtt 
tenus  d'indemni«er  tous  ceux  dont  U  propri6t6  aurait  4i6  ddtruite  dans  une 
<5moute,  pnr  doa  attroupennents  tirmultueux,  les  autorisant  d'avance  de  cotiser  k 
cet  offet  tonles  lea  pvopridW*  et  donnant  uno  action  directe  contra  les  corpora- 
tions pour  le  dommage  souffcrt,  k  d6faut  do  leur  part  d'indoraniser  la  partio  qui 
aura  ainsi  souffort.     Le  code  civil,  on  traitant  des  ddlits,  n'a  fait  que  consacrei 
les  principes  rcgus  dans  I'ancien  droit  ffanjjais  sur  cette  matiore,  et  les  engage 
ments  ou  obligations  quo  la  loi  fait  naltre  k  I'occasion  dcs  <J61iU  ou  dos  quasi 
dWit<«,  sont  compris  dans  les  articles  1382  et4^83.    Le  premier  porte :  tout  fait 
quelconque  de  Thomme  qui  cause  k  autrui  dil  dommage,  oblige  cejui  par  la 
faute  duquel  il  est  arrivd  k  le  rdparer.    Toullie^  commontant  cet  article,  I'ox;- 
pKque  oomme  suit :  "  cot  article,  dit-il,  oomprond  g^6ralement  tous  los  faita  quel- 
"conqao8quicau8entimm6diatementetpareux-m6nares  otle  mot/at«  estprisici 
"  dans  le  sons  lo  plus  6tendu  et  comprend  non  seulement  toutes  los  actions  et  omis- 
♦'  sions  nuisibles  k  autrui,  mais  enoote  les  r6ticences"; "  enfln",  ajoute-t-il, "  la  dispo- 
"  sition  de  notro  article  comprend,  dans  le  mot/at<,  la  faute  que  commet  colui  qui, 
"  pouvant  emp6cher  une  action  nuisible,  no  I'a  pas  «mp6ch6o.    II  est  cens6 
"I'avoir  faite  lui-m6me.    Cost  en  offet  une  sorte  <J«  c&mplici^que  de  ne  pas 
"emp6chef  une  action  nuisible,  quandon  on  a  le  pouvoir;/on  doit  done  en 
"  r^pondre  civilement."  Toullier,  Tome  10  Nos.  1 16, 1 1 7. 
^    C'est  un  principe  re^u  chez  toutes>  los  nations  civilisies.'    Le  code  Prussion 
porte:  "celui  qui  soimre  86rieu8ement,  ce  qu'il  pouvait  ou  devait  empdcber, 
"en  r^pond  comme  s'il  Tavait  ordonni."  Code  Prussion,  Partie  lere.Titre  0 
No.  69.  '      ' 

Lesactes  nuisibles  k  autrui  sont  :|ivis^e8  en  deux  cfaases :    1°.  Attentat, 
_J^  la  petsonne  ou  aux  droits  pers^nels  d'autrui.  2°  Attentat  k  sa  propri6t6  ou  k 
ses  droits  r6els. 

La  premiere  comprend  toutes  les  attpintes^  k  la  sftretfi,  k  la  liberty,  a  la  repu- 
tation ou  k  I'honneur  des  pcrsonnes,  ou  ^  Pexercice  de  leurs  droits  personnels., 
La  seconde  comprend  tous  les  attentats  centre*  la  propri6t^  ou  le  bien  d'autrui 
lorsqu^on  le  d^vasto  ou  d^tdriore,  lorsqu'on  le^prive  de  sa  jouissance  ou  de  sa 
possession,  lorsqu'on  attente  4  ses  droits  r6eH  ou  lorsqu'on  romp6che  d'en  ac- 
qu6rir ;  or  tous  cos  attentats,  tant  k  la  per8onnif,q\il'ilapropriiU,  sont  tfgalement 
tous  d6fendu8  et  reprim^s  par  des  peine?  et  des  amendes,  ou  la  r^patatipn  du 
dommage  qu'ils  ont  cause.    Toullier,  Tome  10,  No.  121. 

En  Toil^  suffisamment,  jo  pense,  pour  ^tablir  le  droit  d'action  du  d<fmandeur 
contre  les  d^fendeurs,  et  la  preave.va  le  constater  dans  rinstant. 

Les  faits  de  la  destruction  de  fa  propriSt^  du  demandeur,  par  un  rassemble- 
ment  tumultueux  d'bommes,  est  prouv6  &  sati6t6  par  tousles  tfimoins,  tant  ceux 
de  la  defense  que  ceux  do  la  demande.   \  '  y. 

Les  d6fendeurs  ont-ils  pris  part  k  cet  attentat  dire^ment  ou  indirdctement, 
8ont-ils  coupables  par  action  ou  omission,  >u  autrement !  La  lepture  des  parties 
saillantes  des  tfimoignages,  constate  la  y4^.  Ou  je  me  fais  illusion  ou  il  existe 
dans  le  t6moignagO  un^  preuvo  6vidente  ij&Jn  que  les  d^fendeurs  se  sopt  trouv^a 
Ik  par  accident,  qu'ib  n'onfr  fait  que  passer^p^r  les  lieux  ,et  qifitsxontinuSrent  d^ 


•1. 


!■-■!! 
f/5! 


ni 


i    <H 


i 


/  -  .„• 


.-  /-.-  . 


\ 


+ 


370 


OOUR  DU  BANC  DB  LA  HEINE,  1860. 


KitnratiiM.,  de  suite  lour  route  ver»  le  village,  mais  au  conlraire  qu'ils  faisaient  partie  d* 
Akwlwnteotal.cette  foule  d'AmouUfers  qui  ont  oommis  I'attonUt  et  qu'ils  y  onl  co-op<Jt6,  sinon 
d'una  manidre  aussi  active  que  plusieun  d'entr'eux,  au  moins  en  encourageant 
I  par  leur  prtfsenco  Tacto  de  vandalismo,  oon^mis  sous  leur  yeux. 

La  conspiration  nous  ne  la  trouvons  pas^n  effet  dans  les  proc6d6s  d'une  at- 
BembI<Se  r^gulidrement  organist,  nous  ne  vojronspas  d'dleetion  de  president,  de 
secretaire,  nous  ne  voyons  point  de  r^solutionst^gulidrement  faites  ot  second^es, 
d'aller  en  masse  d^tri^ire  la  propriitd  dn  demahdeur  et  do  quelqiles  autres  qui 
so  trouvaient  dans  le  mfime  cas ;  non,  mais  nous  trouvon*  un  complot  form*  dds 
le  matin  dans  le  village,  pour  dAtruire  les  maisons  des  personnes  en  question ; 
nous  voyons  la  population  m&le  presquo  toute  enjtifire  du  village  du  Sault  St 
Louis  se  diriger  par  intervalle  sur  un  seul  point,  la  demeure  du  demandeur,  dans 
le  bois,  k  trois  milles  du  village  qt  vers  midi  tout  le  monde  ^tait  rendu  sur  les- 
lieux,  et  attondait  \k  jusqu'4  la  fin  de  la  jonrn6e,  et  ce  n'est  que  sur  les  cinq 
heures  du  soir,  Jorsqu'il  est  presque  impossible  de  reconnaltre  les  personnes,  que 
I'oeuvje  de  destruction  commence;  pas  moins  de  cinquante  per«onnes  entrent 
^—  ^^™  •»  maison,  une  maison  de  vingt  pieds  quarrtfs,  en  jettent  les  miubles-deh^^ 

et  les  brisent;  en  chassent  le  demandeur  et  sa  famille  et  finissent  p»r  d^molir  la 
maison  compldtement.  Et  Ton  veut  exiger  que  le  demandeur,  dans  des  circon- 
stances  semblables,  puisse  nommer  celui  d'entre  ces  assaillAnts,  qui  a  brisd  tel  on 
tel  meuble,  qui  a  d^fait  telle  ou  telle  partie  de  sa  maison  I  o'est  exiger  une  preuve 
impjJisible,  la  lol  n'exige  pas  telle  chose  et  ne  peut  I'exiger,  sans  permettre  I'im- 
l>ljnit6.  II  suffit  dans  des  cas  semblables  defaire  la  preuve  que  le  demandeur  a 
faite  pour  qu'il  ait  droit  d'exiger  d'une  cour  de  justice,  la  punition  de  ceux  qui 
directement  ou  indirectement  ont  contribu^  k  I'attentat  commis ;  et  suivant  la 
majorit6  de  la  Cour  les  (J^fendeurs  sont  du  nombre;  nous  tronvojus  6tabli  que, 
sans  avoir  travaill6  activement,  ils  6taient  Ik,  sinon  comme  une  esp^ce  de  corps 
d(  reserve,  pour  soutenir  lc9  assaillants  en  cas  de  resistance,  k  tout  ^v^nement, 
pour  les  encourager  par  leur  pr^senc|e  dans  la  voio  de  fait  pr^v6e  par  tons  les 
temdins.  ^  '\ 

II  est  heureux  qtfe  le  demandeur  ait  pu,  dans  des^irconstances  aussi  difficiles, 
faire  une  preuve  aussi  forte ;  ayant  6t^  oblige  de  recourir  au  temoignage,  je  ne 
dirai  point,  de  timoins  hostiles,  mais  de  complices,  pour  etablir  la  cause  ^vje  dis 
heureusement,  car,  si  dans  le  cas  aotiiel,  les  defendeurs  eussent  pu  6cljapp^  k  la 
I  vengeance  de  la  loi,  les  consequences  les  plus  desastreuses  pour  I'avenir  erix  re- 
i  sulteraient  pour  cette  localite.  L'enfant  de  la  nature  n'est  que  trop  pbrt6  A\ 
faire  justice  k  soi-mftme,  qu'il  apprenne  de  suite  que  personne  n'a  et  ne  dc 
avoir  ce  droit.  La  hache  et  le  couteau,  au  lieu  d'etre  pour  Jui,  comme  maint^ 
nant,  des  instruments  utiles  et  inoffensifs  reprendr^^nt  comme  autrefois  lenrr6la 
d'instruments  de  destruction  et  de  mort,  dont  on '  fi^rait  usage  dans  les  trouble* 
pour  assouvir  la  haine  et  la  vengeance.  Qu'il  sache  pltat6t  que  la  j)orte  des 
tribunaux  est  toujour*  ouverte  pour  rendre  jusUce  k  tout  le  monde,  ilui,  comme 
aux  autres  et  que  si  la  loi  se  trouvait  insuffisante  pour  le  prot6ger  centre  les 
griefs  dont  il  pourrait  avoir  &  se  plaindre,  en  s'adressant  au  gouvernement  et  k 
la  legislature,  il  rencontrerait  la  protection  dont  il  peut  avoir  besoin. 
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<Ci-suit  le  jugement : 

Lb  Cour,— <Jon8id^rant  qu'en  declarant,  par8onjugementda28  Oolobr6l888, 
que  le  domandeur  n'a»ait  pas  6tabli  lea  alliguAs  essentlelH  de  son  action,  la  Cour 
de  premiere  instance  n'a  point  fait  une  appreciation  oxacte  do  la  prouvo,  b«b  al- 
'16gii&  «tant  sufflsamment  6tablis  pour  donnor  gain  de  cause  au  d^njandeur^— 
Infimele  susdit  jugemoitt,  et  condamno  les  d^fendejirs,  conjoiniement  et  soli- 
dairement,  k  payor  au  dit  domandeurla  soramo  do  £30,  avjoc  mtMt  de  ce  jour 
et  les  d6pen8.    Aylwin  ot  Mondklkt,  Juges,  di$aenti«ntibut. 

DouTRB  et  Daodst,  pour  I'appelant.  . 

Ed.  Carter,  pour  l^s  intim69. 

(J.D.) 


aah«tr. 
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SUPERIOR  COURT. 

MONTREAL,  30th  NOVEMBER,  1360.        '  '* 

Coram  Basolbt,  J.  ' 

No.  Mte.  , 

Oaherty  vs.  Torrance  et  al.,  et  E.  Contra.  ' 

Hel<l.-lit  That  in  oMe  of  (Unuge  to  owgo  the  carrier  U  bound  to  j»ro»«  that  the  eauae  of  the 

damage  was  within  the  exoeptiona  of  the  bill  of  lading  i 
tad.  That  lalt  ought  not  to  be  carried  on  deck  between  Quebec  and  Moritraal.  unleu  the  bUl  of 
~       wdlng«q)nMly  permitted  carriage  In  that  mode. 

This  was  an  action  whereby*  the  Plaintiff  claimed  of  the  Defendants  £87  11  b. 
Id.  cy.  for  freight  of  4,000  bags  of  salt  carried  by  the  %chooner^l|rew  Liverpool 
.from  Quebec  to' Montreal.  The  declaration  alleged  the  shipping  of  the  salt,  and 
further  that  at  the  time  of  the  making  of  the  agreement  to  carry  it^^it  was  further 
agreed  with  otoe  McDougWl,  agent  of  the  Defendants,  that  part  of  it  sh<>ul^  tJe 
carried  on  deck,  as  was  the  custcm;  that dnnngihe  voyage  the  vessel  aril^ cargo 
suffered  3  damage  fi^om  the  perils  of  the  navigation  against  which  the  master 
entered  his  protest ;  that  he  delivered  the  salt  to  the  Plaintiffs'  but  that  300 
bags  were  damaged  by  the  accidents  of  navigation  from  liability  for  which 
■  damage  he  was  specially  exempted  undeif  the  contract.        ■■ 

The  Defendants  met  the  action  by  pleas  and  an  incident^  demande,  alleging 
that  the  Plaintiff  did  not  safely  and  securely  carry  the  salt  in  terms  of  the  bill  of 
lading.(which  was  in  the  usual  terms).  That  he  only  delivered  3717  bags,  while 
283  bags  of  the  value  of  £70  13s.  were  lost  and  617  were  so  much  damaged 
by  water,  that  the  Defendants  were  obliged  to  sell  the  same  at  a  loss  of  £109 
6s.  Od.  cy. 

They  further  alleged  that  the  loss  was  owing  to  tho  negligence,  want  of  care 
and  misconduct  of  tho  Plaintiff  and  his  servants,  and  that  he  had  violatedlhis 
duty  by  carrying  a  part  of  the  salt  6a  deck.  The  freight  due  was  therefore 
asked  to  be  compensated  against  the  loss  by  the  pleas ;  and  by  the  incidental 
demande,  the  balance  of  loss  was  claimed  to  be  paid  to  the  Defendants. 

The  Plaintiff  produced  the  captain  of  the  schooncf  who  testified  that  th^^ 
loss  was  owing  to  bad  weather  which  causpd  the  vessel  to  leak  so  much  that 
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Okherty, 
▼1. 

Torrmtito. 

4» 


then  ^are  3  feet  of- water  In  the  bold;  that  the  damage  Atone  (Vom  itroaa  pf 
•vrci\h^  and  waa  conflnod  to  the  lower  tiers  of  aalt  in  the  hold.  McDougall  proved 
th^ty^iero  was  nothing  said  about  carrying  on  deck,  and  that  if  salt  was 
CH^-riAJ^ooTdeok  it  should  have  l>e^n  stated  in  the  Bill  of  Lading. 

'Tn<9  Defendants  established  by  testimony,  the  condition  of  the  salt,  the  nbn* 

doHmry  of  the  268  bags  and  the  sale  at  a  reduced  rate  and  the  loss  sustained  by 

*??jj4he/l)efendants.    They  alio  proved  timt  carriage  on  deck  was  more  dangerous 

in  the  hold,  that  the  vessel  did  not  appear  to  have  leaked  and  that  the 

salt  was  carelessly  delivered.    It  also  appeared  from  the  Captain's  protest  that 

the  damage  was  occasioned  by  waves  washing  over  the  vessel. 

J!^om«  for  Defendants,  argued :-» 

1^.  That  Parol  Evidence  to  explain  the  Bill  of  Lading  as  a  contract  wai^ 
„  inadmissible,  Flanders  404. 

2°.  That  the  Bill  of  Lading  imported  that  the  goods  were  to  be  Hiarried 
under  dock,  and  that  salt  ought  be  so  carried,  AbWt  426,  Valin  Cbmm.  ord. 
mar!  260,  621,  Flanders  209,  210. 

3".  That  the  onus  probandi  was  upon  the  c»rHer  to  shetr  that  the>damage* 
was  occasioned  by  causes  covered  by  the  exceptions  in  the  Bill  of  Lading, 
which  in  this  case  had  not  been  done,  Flanden  262^  201. 

4**.  That  a  custom  must  be  generally  known  and  precise  and  definite,  in 
order  to  be  applied  to  the  contract  and  define  the  rights  of  parties,  Flanders, 
page  207-8. 

Dunlop  for  Plaintiff  contended,  that  he  had  proved  the  custom  to'  carry  on 
deck  between  Quebec  and  Montreal,  and  that  the  damage  had  been  caused  by 
stress  of  weather,  for  which  the  carrier  was  not  liable.  * 

Alter  hiring,  judgment  was  rendered  in  favor  of  the  Defendants  for  the 
amount  of  the  loss  they  had  sustained  after  deduction  of  the  freight.  <  ^  ' 
"    Drumtnond  d:  Dunlop,  for  VhintiS.       \  '  *,  » 

Torrance  db  Aforrit,  for  Defendants  and  Inddental  Plaintiffs.' ' 
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BTRAOHAK  BITRUKI,  Aiw«U. 


A 


Aooooiit  >-.In  M  action  to  account,  wh«r«  th«  d«r«ndant  plead*  that,,  ha  haa  prf- 
.  viouiljr  accounted,  and  fjrlea  with  Lia  'pUai  coplea  of  hla.  accounta 
allaged  to  hara  baen  prevlouily  Tcndaradv  and  tha  Uauaa  a^a  io  Joined,      * 
the  plaloMir  cannot  rjria  dii<Ui  d»  Mmytt  until  the  lalti  iiiuel  shall 

*  have  been  prevtouitjr  decided,  and  the  ^Ubati  d*  comptt  (>led  by  tha 

•  .  plaintiff  may  be  rejected  by  moti(nr~«n  the  part  of  the  defendant  to,. 

»  that  afhot.    ([Oummlng  tra.  Taylor,  8.  0.) , . . . .  804 

"       >-Where  an  agent  haa  rendered  accouatii  of  Ua  geition  jind  admtnla- 
tratlon  to  hW-'princlpal,  and  luoli  nccQuntI  have  bejsn  duly  receir- 
^   ed  by  the  principal,  without  any  objection  being  made  tbareto^  an     - 

*  action  an rtdditiim  d»  eomptt  will  not. Ha.    (Do.) 306 ' 

AuonoiaamaHT,— FUtLiAAOT.  ^ 

AoTioM  :--The  partlea  cailnot  by  consent  change  the  nature  of  the  action-,  lo  «a 
to  render  the  action,  one  of  an  entirely  different  cithracter  ttom  that 
originally  Initltuted.  (Rlchai^AppIt.,  and  Deniaon,  Beipt.,  Q.  B.).  <%, 
"  is  considered  Jssued  so  as  to  c|trry  costa,  by  ihe  mere  u»m  of  the  suitf- 
^  .,  mons  without  service  thereof,  and  a  tender  of  the  plaintiff's  demand, 
without  costs,  is  insuglcie^  altho'  made  before  actual  terTice  of  IIm 
writ,    (BStN%  vs.^Lemofnaetal.S.  C). ~ .,. 990 

<*         •.—  Vidt  ACCODNT. 

*'  >■  tn  rtifUtgrand* :— The  possession  of  a  piece  of  land  acquired  for  a  mill 
"  site,  and  once  formally-d^lvered.  Is  not  lost,  and'sm  adverse  posses- 
,  '  lion  Is  not  ao<iulred,by:s^oh  parcel  of  laji^'s  not  being  separated  fVom 
th«  farm  f^om  which  It  Is  taken,  add  a  froubh  In  the  possession  dates  ' 
flrom  the  time  i^  Is  sobght  to  appropriate  It  to  such  purpose  as  would 
depriye  the  purchaser  of  using  it  for  the  purposes  for  which  it  was 
acquired;    (Blwin  vs.  Royaton,  8.  0.) .'. .^ 58 

*'         BTPOTBIOAIU  :-^K{d«  JDaillDIOTIOVi  '  \ 

"         PITITOIBI :—  Vid*  ADJDblOATAIBB.  , 

"      BiwoAToiRi  will  lie  to  have  a  aale  of  moveables  set  aside,  on  the  ground     « 
of  flraud,  and-tUs,  though  aueh  sale  had  been  a  Judicial  one.    (Oulmet 

A  al.,  Afiplts..  ^d  Senecal  A  al  Respiha.,  Q.  B.) 133 

ANUDiOATAni,  of  Imnovable  t^ropertj  sold  under  Execution,  b^fanes  the  pro- 
prietor and!' is  entitled  to  reeorer  the  |«nt  thereof,  from  the  date  of  the 
abjudication,  by  operation  of  law.    (Barwood  vs.  8haw,  0.6,).....-      I 
"  ,    of  iDimoTable  property  sold  under  execution  can  properly  ej^ot  the  de- 
^  ''     fendant  on  whon^  the  property  has  been  sdfd,  by  a  petitory  actio 
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-    whereHhe  poiseiiion  of  auch  defendant  hai  contlnoed  after«>ear 
'  -i .   and  a  day  from  the  date  of  the  adjudication.   (Hart  r».  McNeil.  SO      ft 
Adtahcm:— F)W«LiM.  .o.v./      o 

Amo AviT  •.-—yide  ATTAomnnr.  ' 

AamT.— Vide  AccovxT.'' 

AppiAi  lies  to  Q.  B.  from  a  caae  In  the  0.  0.  under  £25,  wherein  the  defendant 

'   ^.    \        in  hU  plea  let  up  a  tiUe  to  the  property,  and  such  appeal  also  lies 

(rom  a  jndgment  rendered  in  uci^tibn  under  the  Lessor  *  Lessee'i 

Actofl856.    (Oould,  applt.,  *  Sweet, respdt.,  Q. B,). ig 

"'      does  not  lie  to  ihe  Q»een's  Bei^Gh  from  the  Superior  Court,  exercising 
jurisdiction  under  the  12  Vict.  ch.  41.    (Bristow>  applt.,  *  RolWnd. 
^_  '  Respdt.,  Q.  B.) 233 

^  "  :— The  securities  on  an  appeal  bond  cannot  be  sued  for  the  condem- 
nation money  when  the  appellant  fyies  a  declaration  to  the  effect 
that  the  judgment  appealed  from  maybe  executed,  although  the  appeal 
bond  has  been  given  in  the  usual  way.  (Chaurette  ts.  Rapin  ^  al.  &^ 

*         Rapin  ^  al.  Plffs.  «i  Gar.  vs.  Lotanger  Defdt.  en  Gar.,  S.  0.) 293 

"      :— Firfs  Mow^oiPALiTr. 
Arbitration  :-.Awai^  of;  must  be  signified,  d  peine  de  mdlitt.    (Blanchet  k  ux 

TS.  Ohar^n,  Q.  B.) .* ;..,J, g 

Articvlation  op  pact^  :^A  failure  to  answer  the  same  within  the  time  specified 

,  by  the  74th  Section  of  the  20th  Vic,  ch.  45,  entails  an  admission  of 

the  facts  therein  set  forth.  (Archambtfult,  applt.  ft  Archambault,  res- 

pdt.Q.B.) 

Attachiiiiit  :— Affidavit  for,  before  judgment,  concluding  with  the  averment, 
that  without  the  benefit  of  the  writ  the  plaintiff  will  lose  W^'debt  or 
sustain  damage,  is  not  bad  for  uncertainty,  and,  although  such  affida- 
vit contains  special  reasons  in  conformity  to  the  48th  Section  of  the 
22  Vic.  ch.  6,  insufficient  in  themselves  to  sustain  the  attachment,  the 

affidavit  will  be  sufficient,  if  it  contains  the  general  averments  sanc- 
tioned by  the  10th  SecMon  of  the  26th'  Geo.  3— ch.  2.  (Milne  vs  Rosa 

ftal.S.O.) \ , ■  3 

"      ;— Fi</«  Waobs.  \    . 

Attohrit  in  a  case  is  domifius  litii  and  coi^not  be  interfered  with  or  controlled  by 
any  understanding  or  arrangement  entered  \into  with  his  owp  client 
a  by  the  opposite  party  or  his  attorney,  without  liis  sanction.    (O'Oon- 

nell  vs.  The  Oorporation  of  Montreal,  S.  C.y ... . : 66 

Avin  jPDiciAiBi :— An  authentic  copy  of  a  party's  answers  on  FaUt  it  ArticUt  in 

one  suit  and  lyied  as  flvMihce  in  another  suit  will  be  deemed  sufficient 
evidence  of  the  facta  admitted  by  such  answers.  (Olairmont  k  vir  vs. 

Dickson,  0.  G,).. -.!........... ^ 

*  '  [Conflnned  in  appeal,— December  1869.] 

Bill  op  LADiNQ  :j-FUe  Carbibr. 

C)*pus  AD  RB8Pfl/»DBNDnii:— Fraudulent  preferences  to  creditors  by  a  deft^ndant, 
anerhisinsolvencyi  do  not  amount  to  "secretion,"  and  fhenfore 
r^rm  no  ground  for  a  capiat}  hni,  the  defendant's  intention  to  go 
'  I  Borit<|n,  and  the  fraudulent  preferences  i^oWn  to  other  creditors, 
alnd  hia  treatment  of  plaintiff's  agisnt  whcj 
-^gt'  make  |»B  assignment,  by  telling  him  not 

ui«^   _^-      mptciji^ufficiently  strong  to  show  that  1 

V    ^  plaintiff.    (Tremain  vs.  Sansnm^-^^C.).  ."I 
ibsATisfAOiiiioim  will  issue,  etf.  Plaintiff's 

,       ,  where,  the  defendant,  under  bi^  on  a  capiat  ad  rcipontfemfusi  issued 
nnd^r  the  13th  Vic.  A.  42,  has  failed  to  fyle  Ifi  the  Prothonotary'».offi.cd 
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he  called  upon  him  to 
I  bother  him,  are  circum- 
Intentionwas  to  defraud 
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the  itatement  and«r  oath  refemd  to  In  the  Statutt,    (Maefarlane  ti. 

MliTean,  8.  0.) 3BT 

OiARBin  !■  not  relleTed  from  liabilltj  arUing  flrom  negtlcenee,  vhan  the  Bill  of 
lading  oontaina  the  elaoM  "  not  liable  for  leakage,  breakage  and  rust." 

(HarriaAal.  TI.  BdmDni|pneftal!,  0.0.) ....40 

'*  <s  V— In  an  action  against,  the  plalntiflTi  own  o&tli  will  be  reeeired  aa  to  the 

f        oontenta  of  trunk  which  had  been  broken  open,  and  the  ralue  of  luoh 

^    »    content!  although  coniiiting  of  Jewelry  will  be  recorered,  where  the 

^-        ' '     PWty  claiming  waa  a  lady.    (MaoDougall  ts.  Torrance,  S.  0.)>  •  <  •  •  >   132 

,  ^1'      ii  |>ound  to  prove  that  the  cause  of  the  damage  waa  within  the  exceptions 

"*'     contained  in  the  bill  of  ladinf;  and  salt  carried  ovdeck  of  a  BcboAher 

running  between  Quebec  and  Hontreal,  is  so  carried  entirely  at  the 

risk  of  the  carrier,  unless  the  bill  of  lading  expressly  permit  it  to  be 

so  carried.    (Qaherty  ra,  Torrance  it  al;  ft  E.  contra,  S.  0.) 1^9 

Okbtiobabi  i-T'FUe  Ohuboris. 
'  Oirr  OouNciLU>R  :-^  Vidt  MOntbbal. 

Ohurohbs: — Coqunissioners  for  erection  of,  hare  no  right  to  delegate  to  one.. of 
their  number  power  to  proceed  to  take  an  tnq[uitt,  in  case  in  question ; 
and  such  delegation  is  an  excess  of  jurisdiction,  and  the  proceed- 
ings  had  thereunder  are  consequently  liable  to  be  set  aside  under  a 
writ  o( certiorari.  (Exparte  Robert  ft  aj||ud,Viger  ft  al.,'S.  0.)....  319 
CoHMissiON  RooATOiRB,  asked  for  on  tbe  day  the  case|H^ed  for  evidence  and  final 
hearing,  without  affldarit  of  any  kind,  will  notbe.granted.    (Lane  ft 

al.  TB.  Ross  ft  al.  and  Ross  ft'al.  Oppts.,  S.  0.),.. . . .' 20C> 

CoNTRAiNTB  PAR  CORPS : —  Vidt  Sboutart  Trbasubbr.  / 

"  "        "    cannot  be  exercised  to  enforce  payment  of  a  note  and  dam- 

^       ages  resulting  from  the  non-execution  of  a  iale  of  grain.    (Whitney 

P.       TS.  Dansereau,  S.  0.). : ZIl 

"        : — A  defendant  who  becomes  a  voluntary  guardian,  under  a  writ  of  exe- 
cution, is'^  liable  to  conlraintt  par  corps,  and  the  Rule  therefore  need 
not  be  preceded  by  a  Notice  to  such  defendant  of  the  intended  appli- 
cation foi;,the  Rule ;  and  a  variance  ijetween  the  Rule  and  the  Judg- 
j         '  ment  thereon  is  not  a  grobnd  for  'setting  aside  such  judgment. 
\  (Brooks,  Applt.,^^  and  Whitney,  Respdt.,  Q.  B.) , ,  ^19 

C0(jTB>^-f'»de  0UB4.T0R. 

Q0BATOB  to  the  estate  of  an  absentee  who  contests  and  defends  is  penonally  liable 

■'  for  the  costs  of  the  Plaintiff's  action 

OBi  •.'-fVide  Fabbiqiibb. 

Dahasbs,  resulting  from  a  riot,  may  be  claimed  ^rom  a  patty  provetf  to  have  been 
amongst  thb  body  of  rioters,  although  not  taking  an  active  part  in 
their  proceedings.  (Nfanentsiasa,  Applt.,  and  Ackwirente  et  al., 
RespdU.,  Q..».).... 36T 

DiBATBPl  OOMPTB:— FicffllfiOOUNT.  *' 

Dbplaobmbbt  :— Kirfs  HoviABua.  .  ' 

Difositioh: — Fide  EvibBKCB.  " 

Diia  is  payable  at  Easter  of  each  year  and  pro  taia  amongst  the  curi$  who  may 
happen  to  serve  a  parish  during  the  same  year,  and  the  ecclesiastical 
year  in  regard  thereto  runs  from  St.  Michel  of  one  year  to  St.  Michel 
of  another  year.    (Filiatrault  vs.  Arcbambault,  S.  0.) 10 

Dowvr  :— When  stipulated  in  a  nuirriage  contract  to  be  "  such-lb  is  established  by 
the  laws  of  Lower  Oanada,"  is  legal  and  customary  dower  and  not 
dmiairt  prefix,  aixi'  the  registration  of  such  marriage  contract  is 
not  necessary  to  preserve  the  hypothecary  right)  of  the  widow  and  /^ 
children^  upon  real;  estkte  subject  to  such  dower.  (Sims  ft  al.  vs. 
Evans,  and  divers  Oppts.,  S.  0.).... 311^ 


(Whitney  vs.  Brewster,  S.  C.y  298 
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-Where  the  term  of  leue  U  ten  thra  k  year  and  the  rent  payabl 

that  term  doee  not  ezeeed  £60,  the  Oirouit  Oonrt  hai  Jorisdietion, 

/         notwithstanding  the  6th  Section  of  the  18  Vie.  ch.  108,  and  notwith- 

/  standing  that  the  annual  Talne  or  rent  of  thei  property  leased  would 

/  exceed  £60,  if  the  term  extended  to  a  period  of  one  year.    (Olairmont 

/  abdrirrs.  Dickson,  0.  0.)'< .'. .' ,      4 

/  [Oonflrmed  in  Appeal,  December  1869.] 

'«       :— A  tenant  may  be  ejected  for  noh-pa)rfti^nt  of  one  quarter's  rent,  and 

in  tie  bringing  of  the  action  it  is  not  necessary  specially  to  iuTolce 

theStatute.    (Browne  ts.  Jan^s,  S.  0.) ; ..,...; 

.^BviDMOi :— FM«  Atio  JoDfoiiiBi, 

\       "       ,  as  to  a  contract  executed  in  a  foreign  country,  will  be  regulated  by  the 

law  of  that  country.    (Wilson  ts.  Perry  ft  Perry,  T.  8.,  8.  0.,) 

"        :— A  cousin  germain  may  be  examined  to  prove  acU$  teMrUier$,  on  the 
ground  that  he  is  a  Umoin  ntcutairt.    (Pillion  k  al.  vs.  Binette, 

S.O.).. ; 

**       vf-Vidtlntotavrioimtkvx.-  1^' 

^  ''  •■T-Marginal  notes  in  a  deposition  which  are  initialed  but  not  noted  in  the  ^ 
Jurat  are  not  null,  but  a  depo8i,tion  which  omits  to  state  that  the  ^ 
wltni^ss  is  not  related,  allied  or  of  kin  to  any  of  the  parties  in  the  "~ 
cause  oi'tO'Sl^te  the  degree  of  his  relationship  is  a  nullity.    (Lauzon 

vs.  Stuart,  8.  0.) 126 

«        :^Vide  Oarbiib. 

"      ^ :— A  person  attacked  with  delirium  tremttu  may  have  a  lucid  interval 
and  may  contract  a  valid  marriage  during  such  lucid  interval,    (Scott,   - 

Applt.",  and  Paquet  k  al.,  Respdts,  Q.  B.) , 149 

: — The  testimony  of  the  attending  Physician  touching  the  incapacity  of 
a  person,  attacked  as  above,  to  contract  marriage,  corroborated  by 
the  consulting  Physician  called  in  the  day  after  the  marriage  and  the 
day  preceding  the  decease  of  such  person,  miy  be  rebutted  by  the 
testimony  of  the  Notary,  the  priest  and  a  witness  present  at  the'cele- 
bration  of  the  marriage  and  the  execution  of  the  marriage  contract. 

(Do.). .........:., .., 

:— A  defendant  may  be  witness  for  his  co^efendants,  if  he  be  not  inter- 
ested, or  if  his  interest  be  removed  by  a  discharjp.  (The  Bank  of 
British  North  America,  Applt,  and  Ouvillier  k  al.,  Respdts.,  Q.  B.)  241 
:— Where  a  pUintiflf  alleges  that  a  female  Defendant  is  separated  from  her 
husband  as  to  property  he  is  bound  to  prove  it,  either  by  an  ante 
nuptial  contract  or  judicial  sentence.    Wheeler  k  al.  vs.  Burkitt  k  al. 

8.0.) 

"        : — Fide  Pabtnbbbhip. 
'     ,  :—(Semble)  One  partner  being  a  defendant  in  a  cause,  examined  as  a 
witness  under  the  Judicature  amendment  Act  of  1860,  may  be  a  good 
witness  for  ||s  co-partners,  any  objection  going  only  to  his  credibili- 
ty.   (Higginson  vs.  Lyman,  S.  0.) 320. 

'        :— -(S«n6/e)  Immoral  conduct,  by  keeping  a  mistress,  or  frequenting 
\  brothels,  is  a  sufficient  justification  for  a  reftisal  to  fulfil  an  agreement 

to  receive  the  person  guilty  of  it  as  a  partner.    (Do.) 329 

,"        :— FMeDAMAOiB. 
EzciPTiON  d  la/orme  may  be  fyled  on  the  first  September,  in  an  action  returned 
on  the  2nd  August ;  the  four  day  rule  being  held  suspended  during 
the  vacation  between  9th  July  and  1st  September.    (Booth  vs.  The 

Montreal  ft  Bytown  Railway  Co.,  8.  0.) 296 

: — Ftde  Mabbibo  Woman. 
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the  deelwatlon  or  other  pleading,  linee 

Act  of  I^BftT;  the '76th  MOtiOD  whereof 

£l'th  Role  of  PrMtice.    (DenliTi.  Qnw* 


BiBiBiTS  need  not  neeeiiarily 

^  the  pauiAg  of  the  S% 
hM  TirtMlly  repealed' 
ford,  8.0.)...., 

E^BTB  cannot  pre? ent  (he  opeping  and  publioatioa  of  'their  report,  until  their 
feet  and  expense!  are  railed.    (Duobcinay  tk.  Oiard,  8. 0.) 

ExiocTioN— Where  two  executions  issue,  at  the  suit  ofdiflbrent  partiee,  against  the 
same  defendant,  the  sheriff  cannot  unite  them  in  one  pror^-verftoi. 

<Paliiser,  Applt.,  and  Venani  Roy  dit  Lapens^e,  Repdt.,  Q.  B.) 

"        :—Vide  Substitution. 

Fabriqcu  :— At  meetings  of,  euri  has  the  right  to  preside.  (S<n<cal,  App(t.,  and 
Jarret  dit  Beauregard,  Respdt.,  Q.  B.). 

Faits  it  ArtiOlis  : — A  partj  interrogated  vivd  voet,  under  20  Vie.  ch.  44,  s.  86, 
will  not  be  allowed  to  read  his  answers  from  a  paper  preyiously  pre- 
pared.   (Ooleman  ft  al.  Ts.  Fairbaim,  8. 0.) 

<■  :— The.  default  to  appear  will  be  talcen  off  and  the  Rule  and  Interrogato- 
ries set  aside,  when  such  Rule  was  issued  during  the  pendency  of  a 
former  Rule  in  the  same  cause.  (Gumming  ys  Dickey  and  the  School 
Oommissioners  of  DurbamfjOppts.,  and  Winchester,  Plff,  par  rcirrMe 
contesting,  S.C.).... .i.... 

FollA  bmcAiri  :— -Rule  for,  must  contain  descript^n  of  the  lands  sought  to  be  re- 
sold.   (DiclcenBon  ts.  Bonrque  and  Bianchard,  adjudicataire,  8.  0.). . 

Fohxcloburb: — F«/e  Plba. 

Franc  IT  qdittb — Party  selling  subject  to  clause  of,  will  obtain  judgment  with 
costs  against  purchaser  who  pleads  and  proves  existence  of  a  hypo- 
thiqtu,  when  after  deduction  of  the  price  there  would  remain  a  ba- 
lance sufRcient  to  cover  the  hypothique.  (Paquet  k  ux.  vs.  Hiclette, 
S.  C.) , 

.Grand   Trunk  Railway   Company  : — The  acquisition  of  the  St.  Lawrence  and 
Atlantic  Railroad  did  not  give  rise  either  to  Lod*  et  ventet  or  Indem- 
niti,  (Kierzlcowslci  vs.     The  Grand  Trunin  Railway  Company  of 
\       Canada,  S.  0.) ^ 

Guardian  : — Vide  Contraintb  par  Corps. 

HoTBL  Kbbpbr,  or  boarding  house  keeper,  has  no  privilege  on  the  effects  of  a  boarder 
by  the  month  or  week,  and  the*  privilege  accorded  by  the  I76th 
.            Article  of  the  Custom  of  Paris  is  restricted  to  the  case  of  &~nMre  pas- 
sing traveller.  (Bleau  vs.  B^liveau,  S.  C.) 

lNDBUNiTB:—Ft(2e  Grand  Trunk  Railway  Co. 

Inscription  de  faux  :-^In  case  of,  with  regard  to  a  tettamtnt  nletmel,  the  witnesses 
to  the  will  may  be  examined  as  witnesses,  but  their  isolated  evidence 
unsupported  by  other  proof  or  presumption,  is  not  sufBcient  to  main- 
tain such  inscription.  (LavalUe  et  al.  vs.  Demontigny,  8.  0.) 

IxsUBANOi : — On  a  demand  for  indemnity,  under  a  Marine  Policy,  it  is  necessary  to 
prove  that  the  damage  claimed  waa  caused  by  some  peril  insured 
against,  and  the  mere  fact  that  the  goods  insured  were  damaged  to  a 
trifling  extent  by  jialt  water,  does  not  constitute  anoh  proof.  (The  Sun 

Mutual  Insurance  Co.,  vs.  Massop  et  al.  and  B.  Oontra,  8.  0.) 

"  '  :— A  Survey  of  goods  alleiged.  to  be  damaged,  made  without  notice  to 
^  -  the  underwriter,  followed  by  a  sale  at  nine  of  the  clock,  in  the  morn- 
ing of  the  second  day  after  the  Survey,  at)  which  Bale  the  clamant 
bought  in  the  goods,  is  irregular,  and  guoh  prooeedinga  afford  no 
criterion  oftheextentofdama^  the  goods  have  lUBtained.  (Do.  Do.) 
-"  : — The  Insurance  by  a  Mortgagee  creditor  of  the  house  or  building  sub- 
ject to  his  -Mortgage  is  not  an  inqntancQ«f  theboildii^;  per  se,  but 
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onljof  tb«  oreditor'a  security  for  the  peymci^tof  hli  debt,  Md  to 
■upport  «n  action  on  tiie  Policy  tliere  moit  be  i  Iom  eziating 
At  the  time  of  nation  brought,  and  if  before  action  brought,  the 
premisef  be  rebuilt,  whereby  the  oreditor'a  lecurity  it  restored,  he 
cannot  recover  as  for  a  loss.    (Mathevson  ts.  The  Western  Assur- 

anice  Co.,  8.  0.) 5t 

Intiribt  :— Where  there  has  been  a  book  account  and  also  a  Promissory  note,  and 
accounts  stated  hare  been  rendered,  including  both  and  charging  in* 
terest,  the  Court  will  not  strike  off  the  interest  where  the  defendant 
has  not  pleaded  an  imputation  of  his  payments  as  against  the  note. 

(Torrance  vs.  Philbio,  S.  0.) , 287 

"  :— A  notarial  oblfgatton  for  a  loan  executed  during  the  period  that  the 
16tk  Vic.  ch.  80  was  in  force  is  subject  to  reduction  in  OapiUl  and 
Interest,  as  regards  any  excess  over  a'jd  above  the  amount  actually 

loaned.    (Morson  vs.  David,  8.  0.) .'.. ,,..,,,,  302 

JuDfliiiNT,  non  obitante  veredicto,  will  be  rehired  by  the  Superior  Court  dismissing 

the  Plaintiff's  action  on  motion  to  that  end,  where  the  Court  is  of 

opinion  that  according  to  law  and  ,the  evidence  adduced  at  the  trial 

^      ,,  the  verdict  of  the  Jury  ought  to  have  been  in  favor  of  the  defendants. 

'^  (Higginson  vs, Lyman  et  al.,  S.  C.) '  32& 

"  :— On  an  appeal  from  the  Judgment  of  the  S.  C,  rejecting  the  defend- 
ant's motion  for  a  new  trial,  and  entering  up  judgment  for  plaintiffs 
on  the  verdict  of  a  Jury,  the  Court  will  set  aside  ihe  verdict  and  dis- 
miss the  plaintiff's  action,  non  obitante  veredicto,  where  they  consider, 
that  according  to  law  and  the  Evidence  adduced  at  the  trial,  the 
"     „       wrdict  ought  to  have  been  for  the  defendants.     (Tllstone  k  alt.. 

Applts.,  and  Gibb  &  al.,  Respdts.,  Q.  B.).  •  •  •  • rri .  1 .  f.  361 

JimiSDioTioN  -.—Yide  Ejicthimt.  >\ 

"  :— In  a  hypothecary  action,  the  Circuit  within  which  the  dttenteur  holds 
possession,  not  the  Circuit  where  the  original  contract  stipulating  the 
kypothiqut  is  made,  is  the  place  where  the  cause  of  action  is  held  to 
have  arisen.  (Uorkill,  Appellant,  and  Cavanagh,  Respondent  S.  C.)  7 
Lioact: — In* case  of  a  legacy  of  th^  universality  of.tho  testator's  property  to  a 
husband  and  his  wife  "  to  belong  (the  said  property)  to  the  commu- 
nity of  property  existing  between  >them,  and  to.  be  considered  a  con- 
quit  of  such  community,"  there  will  be  occrottMmen/  in  fcvor  of  the  ' 
legatees,  for  the  part  of  the  predeceased  who  dies  during  the  life  time 

of  the  testator. '  (Dupny  vs.  Surprenantet  al.,  S.  C.) 12a 

LisiON: — Fide  MmoB. 
Lessor  and  Lissn  :—>FtUe  Bjiotmint. 
"         "        "      -.-Vide  AnmAh. 

LbX  LOOI  OOHTBAOTCB  >—F(de  BVIDIHOB. 

LiE.v,  for  advances  is  good  as  against  the  owner  of  goods,  under  10  and  U  Vic.  ch. 
10,  §  4,  when  made  for  the  pledgor's  own  private  purposes,  or  to  carry 
out  a  contract  between  pledgor  and  pledgee,  although  the  pledgee 
knows  of  the  ownership^not  being  in  tBe  pledgee,  so  long  as  the  pledgee 
has  not  notice  firom  the  owner  that  the  pledgolr  had  no  authority  to 
pledge,  (piark  vs.  Lomer  and  Clark  et  al.,  Plaintiflb,  par  reprin 
d'/ns/once,  8.  0.) 30 

"        : — ^Knowledge  that  the  pledgee  was  not  the  owder  does  not  make  him 

maid  fide  as  regards  the  owner,  in  case  like  the  above.    (Do.) 30 

"       :— Isnot  extinguished  by  the  pledgee  transferring  to  a  third  party  for 

value  negotiable  paper,  which  he  had  taken  for  the  advances,  if  the    . 
notes  came  back  again  into  the  pledgee's  hands,  In  consequence  of  not 
being  paid  at  maturity.    (Do.)....... 30 


U. 


Mi 


Mi 


Mi 


M« 


id  to 

liting 
;,  the 
i,  h« 

HUN 

•   •   •   * 

,  Md 
gin- 
idant 
Qote. 

•  *  •  • 
tthe 

and 
lally 

•  •  •  • 

ising 

l8    of 

trial 
tnts. 

•  •  •  • 
isnd- 
itiffa 
dig- 
ider, 

tho 


6T 


387 


302 


32» 


IJK.- 


361 


olds 
the 
dto 
0.) 
to  a 
inu> 
con- 
the 
,ime 


12a 


oh. 

itiy 

gee 

gee 

rto 

riu 

...     30 

lim 

...     30 

for 

the    ,. 

aot 

...     30 


IMDU  TO  PBINOIPAL  MATTIlBlL  VB 

LoDi  IT  VuiTU  :--FiU<  Obud  TauHK  Railwat  Oo. 

V'*        :— AredaeonadeedofMlemereljranaallable,  oMWniifti^mii/UtfrWa- 
HM.    (SimlnarrofQuabeo,  ▼a.LabelleandLaballe,  PlatnUnioiga- 

ranlit  ▼■.  Taai^,  Defendant  «n  ganmii*,  8.  0.) 290 

If AiaiAoa  will  not  be  reputed  in  txlremii,  in  ithe  case  of  a  party  attaeked  with 
dtlirium  trtnuru,  ailhough  death  eniue  within  two  days  after  celebra- 
tion of  the  marriage,  if  the  penoiv>was  not  at  the  floe  sensible  that 
he  was  atUcked  with  his  last  illness  and  in  imminent  danger  of  dying. 
(Scott,  Appellant,  and  Paqnet  et  al.,  RespondenU,  Q.  B.) 140 

"        :— When  the  sUtus  of  the  wife  is  recognised,  collateral  relations  bi^Ye 

not  the  qualm  to  dispute  the  marriage,  and  the  acknowledgment  of^    ^Z 
the  status  of  the  children  precludes  an  Interested  party  Arom  after- 
wards disputing  the  marriage.    (Do.^ jfi 140 

"  : — The  Status  of  a  family  being  indivisible  it  cannot  be  recognised  by 
certain  members  and  disputed  by  other  members  of  the  same  &mily. 
(Do.) , u» 

"        :— The  ordinance  of  1639,  depriving  of  civil  eflbcts  marriages  in  txtrtmU      -^ 

should  be  strictly  'interpreted.    (Do.), ." .- 140 

Uarbibd  woman,  tiparie  d»  bient,  sued  in  an  action  on  two  notarial  obligations  in 
which  she  acknowledges  herself  personally  indebted  to  the  plaintiff, 
can  plead  and  prove  by  verbal  testimony,  that  the  statement  of  per- 
A  sonal  indebtedness  contained  in  the  obligations  is  false,  and  that  on  -^ 
the  contrary  tt  was  the  husband  who  was  really  indebted  and  that 
she  was  merely  hiajaecurity,  on  the  ground  that  such  contracts  are  in 
fraud  of  the  law  of  the  land.  (Mercille,  Appellant,  and  Fournier  et 
ui.,  RespondenU,  Q.  B.) .j. 61 

"     ^  : — The  authorisation  of  a,  in  an  acte  to  which  the  husband  is  a  party, 

ateted  in  terms  to  have  been  given,  is  sufficient,  although  by  the  Ian-  J 
guage  of  the  aete  the  husband  is  not  strictly  made  the  party  speakiAg. 
(Hetriss^  et  al.,  Appellants,  and  Brault,  Respondent,  Q.  B.) 60 

"        :— Where  she  is  described  in  a  writ  of  summons  as  duly  separated  as  to 

property  from  her  husband,  and  she  pleads,  amongst  other  things,       , 
that  she  was  not  so  separated,  such  allegation  will  not  be  struck  out 
on  motion,  on  the  ground  that  it  is  properly  matter  of  exception  d  la 

forme.    (Wheeler  et  al,  vs.  Burkitt  et  al.,  S.  0.) 309 

MiNOB  emancipated  can  validly  alienate  moveables,  and  a  hypothique  which  gua- 
rantees the  payment  of  a  douaire  prifiic  is  a  moveable  right  which  a 
female  minor,  emancipated,  by  marriage,  can  alienate  with  this  autho- 
rity of  her  husband.  (MetrisStf  et  al.,  Appellanto,  and  Brault,  Res- 
pondent, Q.  B.) 60 

"       cannot  be  relieved  ^rom  the  conseguences  of  an  acts  by  a  ipere  allegation 

of  U^ion,  bnt  must  prove  the  fact. '  (Do.). j 60 

"       may  be  sued  for  the  recovery  of  articles  of  necessity,    (ijhibeaudeaa  vs. 

Mibduhahob  : — The  panisfamenl  prescribed  by  the  Ord.  4  Vic.  ch.  30,§  1,  is  cumu- 
lative, and  sentence  of  imprisonment  and  fine  is  to  be  awarded  npon 
the  conviction  had  against -the  defendant  in  riianaer  iodoform  as  en- 
acted by  the  ordinance,    (^{^na  vs.  Palliser,  Q.  B.).l. 219- 

UiTOTiH  WALL :— The  neighbour  who  aMOces  use  of  the  increaaei^  height  thereof 

,        made  by  his  co-neighbour  1^  held  to  pay  him  the  half  of  the  cost  and 

value  of  such  increased  hiight.     (TaTemier  vs.  La^iontagne,  S.  0.)    8t 

MoNTBiAL :— A  party  elected  under  12  Vic.  oh^  123,  $  8  and  41^  to  be  eonncil- 

!■:  lor  in  the  Corporation  of,  not  being  possessed  to  his  own  use  and 

/      benefit  of  re^  and  personal  estate  within  the  Oi^  of  Montreal,  after 

''     '■■  ■      -■  '  '  '''  .  "-^       -  '  ■  ,         V  :■■■■■■'"■>. 
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pajrmetit  of  hit  Juit  debta,  of  the  taIo*  of  jdspO  cy.,  U  not  qoallfled  to 
be  10  elected,  and  »  pwty  eleotod  to  be  inoh  councillor  and  becoming 
Inwlrent  during  bis  occupancjr  of  laid  office,  la  bjr  aucb' IniolTenoj 

disqualified  to  hold  an<^  office.    (Holland  ti.  Briitow,  8.  0.) 381 

:-v-Ftil«  TuaMpiu  Taoinu.* 

MontMiixAno  OHAIIPI.AIII  B.  R.  Oo.  :-The  Secretarj  and  AocounUnt  hare  no 

\P"*«r  *o««c«P' draft!  on  behalf  of  the  Company,  anTconiequently 

t^  moneya  corered  by  luch  drafta  may  be  legally  attached  by  proceu 

ott^uU  arrtt,  notwithitonding  lUch-acoepUnoe  by  such  unauthoriied 

officii.    (Ryan  et  al.,  Appellant!,  and  The  Montreal  and  Ohamplain 

R.  R.  Go.,  Reapondenti,  Q.  B.) 

IfOTiABLiB :— In  caae  pf  sale  of,  dipUutrntnt  is  necessary  to  constitute  delivery 
sufficient  to  convey  title.    (Ash  et  al.,  vs.'  Willett  and  Seymour  et 

^     /  al.,  opposants,  8.  0.) 

MomciPii.  OoBPOBATiQji :— The  liability  of,   will   be   measured  by  ito  poWeM. 
(Adams,  appellant,  and  the  School  Commissioners  for  the  Municipal- 
ly Ity  of  Barnston,  respondents,  Q.  B.) 

^OKioiPALiTT :— An  Appeal  lies  from  a  judgment  of  the  inspector  of  Police  at 
\                   Montreal,  under  the  Municipal  Act  of  I860,  (28d  Vic,  ch.  61,)  to  the 
/                     Circuit  Court,  and  such  judgment,  if  erroneobs,  will  be  reversed 
with  costs.    (The  Trustees  o^  the  Montreal  td^pike  Roads,  appel- 
lants, and  Bernard,  respondent, \C.  C.*). . ^ . . . .   J. 

ObLIOATIOJI:— FiWtlNTBBBST.  \         *■  i     ^  ■ 

.  CpposiTiOM  <j/!n<i'annu//«r :— Fide  MovBABLBB.     \      '  ^ 

Oppositiom  afin  de  conterver  will  not  be  received  after  the  dfelay  has  expired,  ak 
though  before  the  homologation  of  the  report  of  distribution,  so  far 
as  to  disturb  |he  rights  of  parties  already  cOHocated,  where  the  omis- 
sion to  fyle  it  in  time  is  not  attributable  to  the '  negligence  or  over- 
sight  of  the  attorney,  but  such  opposition  will  be  received  so  far  as 
to  give  the  new  opposant  the  moneys  not  distributed.    (Ramsay  vs. 

Hitchin8,^and  Ramsay,  opposant,  and  divers  opposan^,  S.  C.) 

"         : — Vid*  Rbport  of  Collocation.  \ 

Opposition  aftn  de  dutraire  may  be  fyled  to  a  vendUioni  exponas  de  bonit.    (Delisle 

vs.  Couvrette  and  CWment  dit  Lariviere,  opposant,  C.  C).  .v. 

Pabtnebbhip  :— One  paj^tner  cannot  sue  another  partner,  after  dissolution  of  the 

firm,  for  monies  unaccounted  for  or  misappropriated,  otherwise  than 

by  action  to  reader  account.    (Thnrber  vs.  Pilon,  S.  0.) . , 

:— The  registration  ofj  required  by  the  12  Vic,  ch.  46,  is  sufficiently 

made  at  the  place  where  the  seat  of  the  business  is  established,  and 

.  need  not  be  made  at  every  place  where  the  partnership  may  happen 

to  transact  business.    (S^n^cal  vs.  Chenevert,  C.  C.) 

■'  :— A  promise  signed  by  one  partner  in  the  name  of  his  firm,  but  with- 
out authority  df  his  partners,  undertaking  to  receive  a  stranger  into 
that  firm,  is  not^  ^nding  upon  the  members  of  it ;  and  (timbUy  even 
silence  or  inactlbn  on  the  part  of  the  other  members  of  the  firm, 
would  not  be  an  implied  sanction  of  such  promise,  although  such 
sanction  might  be  inferred  from  tsircumstanceB,  (Higginaon  vs.  Ly- 
man etal.,  S.  0.)  .... 329 

«        :— An  agreement  to  take  a  person  into  partnership  after  the  lapse  of  a 

specified  time,  "  npon  terms  that  shall  be  mutually  Batisfitctory,"  but 

,  specifying  no  conditions  as  to  duration,  shares,  and  the  like,  is  not 

such  an  agreement  u  will  afford  any  basis  for  the  assessment  of 

damages  in  the  event  (^  a  breach  of  it.    (Do.) .329 

PAYUirT :— Imputation  of.  Vide  Iktbbbst. 
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PniMrTiON  d'Ihitaiioi  ca^otbe  Interrupted  by  •  party  Ukinga  prooeedlni  in  the 

cauie,  after  notice  of  motion  for  p4r(m)i<(oii  bai  been  lerred,  and  an 

"      epdonement  of  a  party's  name  i^  "  Louia  "  Initead  of  "  iiewli,"  ia 

not  ft  miinomer  wleh  can  aflStctthe  application.    (FamAn  vi.  Jot< 

••.8.0.) .\ 7. ,'.!.. .... 

•»        :— !■  interrupted  by  tBe  death  of  the  plaintiff.    (Tate  et  ai.,Tti.  He- 

Neven.S.  0.) .\. J. ..;.., 

TlMA :— Fyled  after  foreoioiure,  andtofore/any  Airther  proceeding  had  by  plaintiff 
ought  not  to  be  reJectedWyttotion  of  plaintiff  founded  on  the  mere 

forecloiure.    (Osteli  »b.  6j^brien,  8.  0.) 

"  :— Fyled  half  an  hour  after  fo)eclo»ure  will  not  be  rejected  though  the 
plaintiff  make  affidavit  that  Om  defendant  has  no  real  defeniuTto  the 
action^  and  though  the  defendant  do  not  make  a  counter  affllivlt,  to 
the  effect  that  the  plea  is  a  6oni^«  one.    poison  et  al.,  vA.' Renter 

et  al.,  S.  0.) .\ . ..,..,.. ."V^^v /... 

Pbuobiption:— Of  fire  years  agalbst  arrears  of  lent,  will  be  Tnjld  tnte/rupted  by 
defendant  saying  within  the.  hve  ydsrs  immediately  preceding  the 
action,  that  he  believed  he  had  a  larger  account  against  plaintiff. 

(Dellslo  vs.  McOinnis,  C.  C.) 

"  :— Of  live  years  against  a  promissory  note,, ^11  be  held  interrupted  by 
a  payment  on  account,  although  no  action  be  brought  within  the  fa- 
tal period.  (Torrancfe  vs.  Phiibin,  S.  0.), 
"  :— Seamen's  wages  cannot  bo  prescribed  under  t^  127th  article  of  th9 
Custom  of  Paris,  and  a  plea  of  prescription  una«»^r  that  article  is  In- 
sufficient, if  it  does  not  contain  an  affirmation  of  payment.  (Bar- 
beau  vs.  Grant,  S.  0.) .\ 7. 

Pbivilioi:— FirfeHotBi,  Kkbpib.  *"\' 

Pbouibsoby  Notb  -.—Vide  Prbsobiption.     '  .  \  ' 
"        .—En  action  on,  the  words  "  for  value  received"  need  not  B^  expressed 
the  fact  of  the  giving  of  such  value  being  a  matter  of  proof.   (Whit- 
ney vs.  Burke,  S.  C.) 

Rboibtuatiom  : — Vide  Partnbbsbip. 
*'■  .      :r!-FiW«DowBB. 

RbNT  :— ^e  .f  DJDDiOATAIRB.  ' 

"      .  :— I'vi*  Saisib  oaobbib. 
"         •.—'i(ide  Ejbotmbnt. 
"         : — Pbbscription. 
Rbpobt  of  CoLLboATioN  may  be  contested  after  tho  delays  have  expired,  upon 
cause  shown  by  affidavit  that  the  party  contesting  is  interested 
«nd  that  the  party  collocated  to  his  prejudice  appeals  on  examination 
<  ,  of  his  opposltidn,  not  to  be  entitled  to  the  amount  of  his  collocation. 

(Clapln  vs.  I^^gl^  and  Clapln,  and  Nagle,  and  others,  opposants. 

8.0.) 

Rbqubtb  GiviLB  can  only  be  received  in  respect  of  a  judgment  rendered  <n  dernier 
reitort,  and  from  which  there  is  no  appeal.  (Volid  vs.  the  Corpora- 
tion of  Terrebonne,  S.  C.) 

"  ought  to  be  received  agoinsta  final  judgment  rendered  by  default 

and  en  dernier  reuort.    (Martin  vs.  Moreau,  S.  0.) ' 

Riot; — FiWe  Damaobs.  \.       ■  1  "" 

SAIB»g4.BBBT  : —  ^'td«  AtTAOQIIBNT.    - 

"  -  GAflBBiBpardroarfe  «««<,  mayte  exercised  aa^ell.for  the  rent  due  as 
\;for  that  to  accrue,  and  tho  want  oCdengnation  in  the  writ  qf  the 
yV^Mo  where  the  goods  have  be^n  removed  to,  cannot  be  taken  advan- 
tage of,  at  the  hearing  on  the  merits.    (Rodier  vs.  Joly,  S.  0.) 
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X  INDIX  TO  PRtNOIPAL  MATTIM.     '. 

fiAiaii  RBranoiOATtoM  :—yidi  LiM. 

"  "    will  liiue  to  KtUoh  k  TsiMl,  00  affldATlt  hj  tha  lenor  tbaraof,  to  the 

•Act  tb«t  tha  letiaa  of  tba  Taaaal,  deiUned  to  run  belwaan  Moo- 

^       traal  and  U.^C>.,  baa  Inourrad  liabllitlaa  on  tba  raiial  at  a  U.  8.  port, 

^     ^    tbat  ba  baa  baooma  tnaoWant,  tn  dieot\fiturt,  and  tbat  abould  bd  run 

tba  boat  to  D.  0.  aba  would  in  dua  conraa  call  at  avcb  port  in  tha  U. 

d.,  and  be  in  all  probability  leized  there  for  tba  payment  of  luoh  lia- 

'   '   '    ■  bilitiei.    (Routb  et  al.,  Ti.  Macpberion,  S.  0.) Xi 

,    «       "    i^Wbere  A.B.  k  Co.,  agreed  to  tan  •  quantity  of  bidea,  tba  property 

^  .  ofO.  D.  k  Go.,  and  to  deliver  the  leather  when  Unned  to  the  latter, 

'  who  were  to  have  the  exehiilre  right  of  eale  Jbereof,  "on   the  under- 

Btanding  tbat  the  former  were  to  be  entitled  to  a  certain  ahare  of  the 

proflu  ariiing  from  the  aale  of  the  leather  by  the  latter,  and  initead 

of  ao  dellrering  the  leather  when  tanned  to  0.  D.  4  Co.,  one  of  the 

members  of  the  firm  of  A.  B.  k  Co.,  without  the  knowledge  even  of 

bia  partner,  conveyed  the  leather  i^nto  a  foreign  state,  and  sold  tba 

I  same  for  bis  own  benefit,  assumhii^g  at  t^e  ame  time  a  flctitidUa 

name  ;  such  an  act  is  not  a  vo/.  as  understood .  by  the  law  of  Lower 

Canada,  nor  does  it  give  a  right  to  0.  D.k  Oo.,  to  revendicate  auch 

^  leather  in  tde  bands  of  a  third  party  who  baa  purchased  the  same  for 

a  valuable  consideration,  unless  tha  latter  acted  in  manifest  bad 
faith ;  and  proof  to  the  effect  that  the  leather  coming  aa  it  did  from 
a  foreign  market  mfght  to  have  borne  the  stamps  and  marks  of 
weight  and  inspection,  and  to  have  been  rolled,  and  instead  thereof, 
bore  no  such  stamps  and  marks,  and  was  in  the  main  unrolled,  and 
tbat  the  price  paid  was  low,  at  a  time  when  leather  was  particularly 
scarce,  is  not  evidence*of  bad  faith  on  the  part  of  ttifr.|mr chaser,  suf- 
^    ficient  to  justify  the  revendication  of  the  property  jl)y  tbe  party 

claiming  it.    (Faweett  et  al.,  vs.  Thompson  et  al.,  8.  6.) 234 

"  «<  t— The  vendor,  without  day  or  term,  can  raii«a4i<»t»:  the  goods  sold 
by  him,  even  in  the  hands  of  a  third  party,  pitrttiiw^r,  and,  in  such 
ease  it  will  be  for  such  third  party  to  prove  that -the  sale  was  made 
on  credit  (d  ttrme);  and  in  default  of  such  proof,  the  sale  will  be 
presumed  to  have  been  made'  for  cash ;  and  where  the  goods  consist 
of  grain,  the  fact  of  the  grain  being  miied  with  other  grain  of  the 
same  kind,  is  no  bar  to  the  revendication.    (Sen<cal  vs.  Hilts  et  al., 

and  Taylor etal., int.  party,  S.  0.).....' '..307 

Saiabt  -.—  Vide  Waois.  i  , 

Sali  :— Where  a  sale  is  ^ade  by  sample  and  tbe  goods  do  not  agree  ii^ith  it,  tbe 

vendor  must  make  known  the  defect  within  a  reasonable  delay ;  and         ' 
Jhe  vendor  cannot  claim  to  rescind  such  sale  and  return  the  goods 

after  a  delay  of  six  months.    (Joseph  vs.  Morrow  etal.,  8.  0.) 288 

"         :— Fide  HoviABLBB.  ■.    ,. 

"         : — Vide  Saisib  Rbvbndioation.  , 

"         : — Ftrfe  Framo  BT  ^ittb.   ,  * 

Savplb  : —  Vide  Salb. 

SOBOOL  CoimisaioitBBB  are  bound  to  respect  the  ilsot.utioRrvf  their  pradecessors  in 
oflfice,  and  when  such  predecessors  have  nriceived  the  account  of  tbe 
SeereUry-Treasurer  and  discharged  bim^t  Is  not  competent  to  the 

—  new  Commissionera  to  sue  such  8ecr)Btary-Trea8nrer  to  render  ac- 

count ;  end  moreover,  the  Superintendent  of  Education,  baa,  by  the 
'  12  Vic,  ch.  60,  s.  12,  the  right  to  re|:nlate  all  difiimneeB  of  the  kind, 

and  bis  decision  in  that  behalf,  prtfdnces  all  tBe  aiftet  of  a  MN/eiurt 


INOIX  TO  PRINCIPAL  MATTBBS.  xi 

.   arbilraU.    (Th«  School  OommlMloneri  for  tb*  Municipality  of  tha 

Parish  of  8J.  Micliel  de  Vaudreull  vi.  liMtiaDn^B.  0.)..-^ Ill 

SOHOOb  OoMMiuioNina  are  not  liable  for  the  balance  of  an  Obligatioo,  given  for  the 
•reotioQ  of  a  Model  School  Uouae,  being  in  fzoeii  of  the  amount  au- 
thorited  by  law  to  be  »o  eipended.     (  Adaniti,  Applt.,  and  The  School 
Commiiiionere  fur  the  Municipality  of  liaruetoa,  lUspdU.,  Q.  B.),-<-  363 
8B0UTABT-TBiiki»iiH:— rid*  School  Ooimiuioiiiu. 

"  : — Of  a  municipality,  ought,  on  hie  refiieal  to  render  an  aecoant,  to  b* 
condemned  to  the  payment  of  the  amount  eiublfibed'by  the  plain* 
tifTi  proof,  with  intereit  at  12  per  cent.,  and  to  contraintt  par  eorp$, 
and  the  rule  to  obtain  luch  condemnation  ought  to  be  signifled  at 
the  Prothonotary'i  office.  In  caie  th*  Secretary •Traaiurer  bai  left  the 
Province.    (The  Corporation  of  the  County  of  Cbambly  re.  Lou- 

pret,  8.  C.) ; 125 

SuDBiTT  roB  Com :— On  application  therefor,  plaintiff  can  be  compelled  to  fur- 

niah  two  auretlea.    (Donald  tb.  Becket,  S.  C.)'  •  •  <-  •, llT' 

"  :— May  be  exacted  by  a  garniahee  from  the  party  (foreigner)  conteating 
hia  declaration.    (Mayer  etal.,  va.  Scott  and  Banning  et  al.,  Oafni- 

BlieeB,C.O.) 148 

«         :— May  be  exacted  by  an  oppoaant,  b^for*  but  not  q/»«r  fyUng  a  contea- 

Ution  of  the  claim  of  another  oppoaant,  deacribed  aa  realding  be- 

,  yond  the  limita  of  the  Province.    (Bonaclna  va.  Bonacina,  and  ilriit 

oppoaanU,  8.  C.) t 148 

"         :-FW.AppBaL,  . 

"  :— Maybe  given,  by  depoaiting  a  aum  of  money  with  the  Prothon6Ury  i 
the  amount  thereof  to  be  determined  by  the  Judgea.    (Mann  et  al., 

Va.  Lambe,  8.  C.) , ;  soo 

Shbbiff'bSalb:— Fid(  Adjddioataibi.         ''  ' 

Sdbbtitdtiok  :— The  aale  by  execution  of  reiff  eatate  burdened  with  a  lubatltutlpn 

cannot  be  oppoaed,  ao  long  aa  the  aubatitution  la  not  open.    (The 

Truat  and  Loan  Co.  of  U.  C.  va.  VadebonccBur  et  al.,  and  Vadebon- 

ccaivetal.,  oppoaanta,  S.  0.),. SQ8 

Bdoobssion  : — The  heira  <n  lignt  direete  are  liable  to  an  action  on  the  part  of  a 
creditor  of  the  eatate,  although  they  may  have  never  meddled  with 
the  aucceaaion,  unleaa  they  renounce,  and  if  the  renunciation  be 
made  after  action  brought,  they  muat  pay  coata  to  the  date  of  the 
fyling  thereof,  and'auch  renunciation  may  be  fyled  at  any  time  be- 
fore final  hearing.    (The  Montreal  City  and  Diatrict  Building  Society 

v4.  Kerfut  et  al,  8.  0.) 64 

Tibu-Saibi  : — ^Declaration  of,  cannot  be  conteated  by  a  defendant  on  the  ground 
that  the  gooda  of  auch  tiert-iait^An  under  aeizure  for  the  amount  ad- 
mitted by  him  in  hia  declaration  to  be  due  to  thr  Defendant,  the 
defendant  having  no  intereat  in  raiaing  auch  a  conteatation  ;  and  , 
anch  a  conteatation  will  be  diamiaaed  on  demurrer  fyled  by  the  fiara- 
aairi  himaelf.    (Oonatable  et  al.  tb.  Gilbert  et  al.,  and' Simpabn  et  \ 

al,  T^.'B.,  8.  C), .;... 209 

TcRNPiu  Tbubtbbb,  Montreal,  cannot  be  aued,  under  the  Municipal  Act  of  1860 

(23  Vic,  ch.  61)  for  an  alleged  obstruction  on  one  of  the  roada  under      , 
their  control.    (The  Montreal  Turnpike  Roads,  Applta.,  and  Bernard, 

•     ^         Iteapdt.  8.  0.), , 32e 

UbubtT— Vid*  Imtbbbbt. 

ViHDiTioHi  EzPOMAfl  I— Vide  Oppobitiom  dfindt  dittraire.  / 

Viboict  .—a  motion  to  aet  aaide  a  verdict  of  a  apecial  jury  and  dismisB  the  Plaint       ' 
tift'  action,  or  to  grant  a  new  trial,  ia  regular,  and  in  accordance 
with  the  practice  of  the  Court.    (fliggjMon  va.  Lyman  et  al.,  8.  0.),  810  f 

-    :    -    '.  •  »  ■    ' 
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ViMicT:— VW«  JuiKiiiiMT  (Km  ahtlatU  rnr*dMo.      '' 
Vami.  -.—Vidt  Baiiii  Rivimdioatumi. 

Vol;— KfateSAiiiiRaviiioiOATteH.  '  ' 

Waqm  or  iftUry  not  yat  du«  or  r*lB«d  only  on  th«  Aikj  of  Mrvle*  of  «tUqhm«at 

M  not  MlubU.    (HMrnlMrg  tt  •!.,  rt.  OratMr  and  Rv«ni,  T.  U.  8. 

•.        .         |lO) • ••••• ^ 

"      :— ^«  PuiomrTtOM. 

Wamaxtt  :— a  de«d  of,  will  not  oorer  t,  cImi  of  dabU-liot  contcmplaUd  by  th« 

pMtlai  »t  ih*  lima  It  wm  aiacutad,  though  iha  trrmf  of  the  daad  be  lo 

general  h  to  purport  to  eitend  to  all  dabta  whatever.    (The  Bank  of 

BrItlihiJfortb' America,'  Applt.,  and  OuTlllIer  at  al.,  RepdU.,  Q.  B.),.. 

((  :-~If  the  raoiul  in  a  (l^c<kx)f,  Indicate  the  purpoae  fornvhich  the  deed  la 
executed,  ita  efTeol  wlll^be  reitricted  lo  that  purpoir,  though  tlie  dia* 
poaitive  portion  of  the  deed  be  coached  in  general  termf.    ('Do.)i--" 

"  !— A  deed  of,  atitlng  that  M.  C.  propoaea  to  carry  on  buaineaa  In  Mont- 
real and  eliewhere,  and  that  to  enable  him  to  do  ao,  and  to  meet  the 
engagementa  of  a  Arm  In  liquidation  of  which  he  hna  been  a  partner, 
ho  would  require  bank  accommodation  ;  and  that  tho  auretiea  wer* 

willing  to  become  hia  aecurlty  with  a  *lew  of  making  the  bank  p«> 

fectly  aecure  with  rea|iect  to.any  debta  then  due,  or  which  might 
thereafter  become  due  by  him  :  and  then  containing  ah  agreement  by 
the  auretiea  to  becom*  liable  for  all  th^  preaent  and  Aitureilabilitiea 
of  the  aaidJI.  0.,  whether  &a  maker,  drawer,/end$;raer  or  acceptor  of 

'  negotiable  paper,  or  otherwiae  howaoever :  will  not  make  Ihe  auretiea 

liable  for  debta  contracted  by  the  aaid  H.  0.,  by  endorsing,  or  procu- 
ring the  diacount  of  negotiable  paper  In  hia  own  nara<^  for  tlie  beneQt 
'  of  a  firm  of  which  he  became  a  member  aubaequent  to  the  execution 
of  the  deed  of  warranty,  although  aucb  paper  had  been  diagounted  at 
hia  request,  and  placed  to  hia  individual  credit  in  the  Bank.    (Do.),. 

WitL  :— FiUs  ImBORIPTIOS  M  »AUX.  ■ 

WiTNiu :— FiW«  BvioiMOE. 

<<  :— Cannot  be  examined  a  aecond  time  by  the  ^arty  producing  him  In  the 
aame  case,  unless  allowed  by  the  Court  on  apecial  application. 
(Joaephr  vs.  Morrow  et  al.,  8.  C.),. .  t • 
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